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AUTHOR’S PREFACE TO THE FIRST EDITION. 


The History which I now presume to offer to the profession of the 
law, is an attcimpt to investigate and discover the lirst principles 
of that complicated system which we are daily discussing (a). 

It has happened to the law, as to other productions of human in- 
vention, particularly those which are closely connected with the 
transactions of mankind, that a series of years has gradually 
wrought such changes as to render many parts of it obsolete ; so 
that the jurisprudence of one ago has become the object of mere 
historic icmembrance in another. Of the numerous volumes tliat 
compose a lawyer’s library, how many are consigned to oblivion 
by the revolutions in opinions and ])ractice ! — and what a sjnall 
jiart of those which are still considered as in use, is necessary for 
the purposes of common business ! Notwithstanding, thei-efore, 
the multitude of books, the researches of a lawyer are confined to 
writers of a certain period. According to the jiresojit course of 
study, very few indeed look further than Coke and Idcnvden. Upon 
the same scale of inquiry, the Year-Books are considered luther 
in the light of antiepiitics ; and Glanville, Bracton, and Ileta as no 
longer a part of our law. 

It is in such a state of our jurisprudence that a history of the 
causes and steps by whicli these revolutions in legal learning have 
been effected, becomes curious and xiseful. But, notwithstanding 
the inquisitive spirit of the present age has given birth to histories 
of various sciences, we have nothing of this kind upon our law, 
except Sir Matthew Hale’s History of the Common Latu, ptxblished 
from a posthumous manuscript at the beginning of the present 
century. There have not, however, been wanting historical dis- 
courses, which have incidentally, and in a popular way, examined 
the progress of certain branches of the law, and during certain 

(a) The author, no doxiht, meant the origin of those principles, his being a work, 
not on law, but legal Listory. It may be doubted, however, whether lie was suffi- 
ciently alive to this distinction, and whether ho did, to his mind it did not appear 
that the statement of the law, as it stood at successive periods in our history— was 
not all that was involved in a history of our law. But it is conceived that, to satisfy 
the requirements of legal history, it is necessary to trace the whole course and progress 
of our laws, so as to show their gradual development, and the causes which led to 
the changes to be observed in them. And further, that the history must be traced 
back to the earliest period at which civilised law can have had its origin. 
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periods; such as those of Bacon, Sullivan; Palryraple, Heniy, and 

Sir Matthew Hale, as a writer upon English law, pos^sses a 
reputation which can neither be increased nor diminished by any- 
thing that may be said of his History. We may therefore freely 
observe, that it is only an imperfect sketch, containing nothing 
very important nor very new. What seemed most to be expected, 
namely, an account of the changes made in the rules and maxims 
of tlie law, is very lightly touched (a). In short, the early period 
to which this work is confined, and the cursory way in which that 
period is treated, scarcely serve to give a taste of what a history of 
the law might be. 

Sir William Blackstone, though in a smaller compass, has given 
n plan of a much better history than the former ; and if the one 
excited a wish for something more complete, the other seems to 
have traced out a scheme upon which it might be executed. It 
was the chapter at the end of the Commentaries which persuaded 
me of the utility of such a work, if filled up with some minuteness 
upon the outline there drawn. It seemed, that after a perusal of 
that excellent performance, the student’s curiosity is naturally led 
to inquire furtlicr into the origin of the law, with its progress to 
tlui state at which it is now arrived. 

The plan on which I have pursued this attempt at a History of 
our Law is wholly new. I found that modern \vriters, in discours- 
ing of the ancient law, were too apt to speak in modern terms, and 
generally with a reference to some modern iisnge. Hence it fol- 
lowed, that what they adduced was too often distorted and misre- 
presented, with a view of displaying, and accounting for, certain 
coincidences in the law at different periods. As this had a ten- 
dency to produce very great mistakes, it appeared to me that, in 
order to have a right conception of our old jurisprudence, it 
would be necessary to forget, for a while, every alteration which 
had been made since, to enter upon it with a mind wholly un- 
prejudiced, and to peruse it with the same attention that is be- 
stowed on a system of modern law. The law of the time would 
then bo learned in the language of the time, untinctured with new 
opinions ; and when that was clearly understood, the alterations 
made therein in subsequent periods might bo deduced, and exhi- 

(<») It. is conceived that the autlior very much undervalued Lord Hale’s history 
and that, so far iw it went, it far more resembled a real histoiy of law than bis o-wn! 
It exhibits far more of the cause and progress of our laws, and gives a more just and 
comprehensive view of the materials w^hence oxir laws wore derived. Hale’s account 
for instance, of the true measure and nature of the effect of the Conquest upon our 
laws and institutions, is infinitely move complete and more correct than our author’s 
and therefore is embodied in tlie notes to the text. So Hale distinguishes the reiims 
between the Conquest and the Great Charter, especially the important remns of 
Henry I. and Henry II., each of which makes an era in the history of our law • 
whereas the author treats the whole of that period together, and hence fails to trive a 
clear idea of the course of our legal history during that important period The 
present Editor has made Lord Hale his model of what a legal history should be 
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XI 


.bited to the mind of a modern jurist in the true colours in which 
they appeared to persons who lived in those respective periods. 
Upon the same reasoning, it appeared to me, that if our statutes, 
and the intei’pretation of them, with the vai'iations that have 
happened in the maxims, rules, and doctrines of the law, were pre- 
sented to the reader in the order in which they successively origin- 
ated ; such a history, from the beginning of our earliest memorials 
down to the present time, would not only convey a just and com- 
plete account of our whole law as it stands at this day, hut place 
many parts of it in a new and more advantageous light than could 
he derived from any institutional system; in proportion as an 
arrangement conformable with the nature of the subject surpasses 
one that is merely artificiah 

The following volumes are written upon this idea ; and being, in 
that view, an introductory work, they will, I trust, he as intelligible 
to a person unacquainted with law books as to those of the profes- 
sion. It was partly with this design that I liavo contented myself 
with a simple narrative, making few allusions to what the law be- 
came in later times, but leaving that to be mentioned in its proper 
place. Many inferences and discussions wdiich seem to be sug- 
gested by our ancient laws have not entirely escaped me ; but are 
reserved for a place to which, agreeably with the plan of this His- 
tory, I thought them better adapted. Every one who looks into 
our old law, feels a strong propensity for remarking on tlu) changes 
it has since undergone ; but when the several steps which led to 
those changes are traced in a continued narrative down to tlu*. 
present time, such observations would be premature, unnecessary, 
and irksome. 

My object being jurisprudence, and not anticpiities, I have con- 
fined my researches to certain printed books of established reputa- 
tion and authority, where alone I could ho])e to find the jui-idical 
history of the times in which they were, written (a). It may not, per- 
haps, be unsatisfactory to the reader, who knows what respect is 
due to the venerable remains of our ancient law, to be told that 
the whole of Glanville, and what seemed to be the most interest- 
ing part of Bracton, is incorporated into this work. 

A few observations may be necessary to prevent the reader being 
disappointed in that part of the following work which treats of the 

(a) The author no doubt meant the materials for the History ; but, as already 
observed, there is great reason to believe that he supposed the mere statement of the 
law, as it stood at successive periods, was legal history. For the authors whom he 
names did no more than state the law at the times at which they \vrote, and the 
author simply copies them into his pages. That, it is manifest, is not of itself history, 
however valuable maybe the materials they afforded for history. The author unhappily 
failed to appreciate a work more illustrative of our whole legal history for the period 
from the Saxon monarchy to the Great Charter, than any other work extant, and that is 
the Mirror of Justice — a work of which large portions were, it is manifest, written 
in the time of Alfred, and which was re-composed in the time of Edward J. Lord 
Coke thought very highly of it ; but our author failed to draw much information fronx 
it as to the course of our legal history. So of the Leges Henrici Prind and Britton. 
In the present edition these deficiencies are supplied as far as possible in notes. 



Xii PBEFACE TO THE FIRST EDITION. 

statutes. The old statutes have long been considered in a remote 
point of view, being rarely taken into the course of a students 
reading, but referred to as occasion requires, and are then 
stood by the lielp of notes and commentaries. It might be 
expected that a History of the Law should furnish more notes and 
more commentaries upon this subject, as the only known means of 
illustration; on the contrary, the laws of Henry III. and Edward 
I. are here very little more than clearly stated, in a language 
somewhat more readable, if I may use the expression, than that of 
the Statute-book. 

What was before said upon the general design of the work will, 
I hope, satisfy the reader that nothing further was requisite on this 
subject. As an account of the i-evolutions in our law antecedent 
to the makiiig of those statutes must, altogether, contain an 
account of the law as it stood when they wore made, it follows that 
the reader enters upon them with- a previous information, which 
will enabhj him to comprehend their import, on the bare statement 
of their contents. As to the opinions and principles that were 
founded on thos() statutes in after ages, to take any notice of them 
would not only exceed the ]')lan of the work, but very often antici- 
pate the materials which are to contribute towards the subsequent 
parts of the History. 

The text of our old statutes was translated iii the lime of Henry 
VIII. The ear of a lawyer, by long use and irecpient qiiotation, 
has been so lamiliarised to the language of this translation, that it 
has obtained in some measure the credit of an original. Conform- 
ably with the general deference jjaid to this translation, I have 
niostly folloAved the words of it, except where I found it deviated 
from the text, or the matter required to be treated more closely or 
more paraphrastically. 

There is one point of juridical history which has been greatly 
misconceived by many. It has been ai)prehended that much light 
might bo thrown on our statutes by the civil history of the times 
in which they Avere made ; but it Avill be found on inquiry that 
these expectations are rarely satisfied (a). The lay historians, like 

(a) IlorP, it is obviou.-*, tho author can hardly have fully npi^veci.ated the bearing 
of history upon law. No doubt it rarely happens that we have any account of the 
actual debates or dlscus.sions upon a law, and it is surprising, for instance, wluitlittle 
attention tho contomporary chroniclers aeom to have given to tho Great Charter. But 
it was not tho leas clear that the only true exposition of that or any other ancient 
law is to be found in the history of tho times immediately preceding it. As to 
modem law, indeed, what tho author Siiys may be true, that tho only proper exposi- 
tion is to be soxight in the previous laws on tho same subject ; but that is because 
there w always a body of pi>evioua law, which affords the most .apt exposition of 
the now law. It is otherwise with ancient laws, which aro enacted de riovo, and are 
very ffemml, and of which the only possible exposition is to be found in the facts 
of contemporary history. Had tho author reiid the chronicles of the times previous 
to the Great Charter, he would have observed this ; and not failed to .apply the 
maxim of Montesquieu, “ Jl faut Mairer lea lots par I'histoire, et I'hiatoire par lea 
lois.” To fail to appreciate the bearing of history upon law, is to faff to realise the 
true idea of hiatory, as applied to law. ' 
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the body of the people, were as xinconcerned in the great revolu- 
tions of legal learning in those days as in ours ; and we now see a 
statute for enclosing a common, or erecting a workhouse, make no 
small figure in the debates of parliament ; while an act for the 
amendment of the law, in the most material instances, slides through 
in silence. Yet the latter would become an important fact to the 
juridical historian, while the former was passed by unnoticed. I 
believe little is to be acquired by travelling out of the record — I 
mean out of the statutes and Year-Books, the parliament-mils, and 
law-tracts. 

The following History, to the end of Edward I., was published 
in one volume in quarto, in March 1783 ; the remainder, as far as 
the end of Henry VII., in March 1784. These two volumes have 
undergone a revision, and have received some considerable additions. 
I have also subjoined the reigns of Henry YIII., Edward VI., and 
Queen Mary, or, as it is more properly styled by lawyers, Philip 
and Mary (a). ' This brings us to the close of that period, which 
appears te be almost wholly abandoned to the rcseai'ches of the 
juridical liistorian. We have passed the times of the Year-Books 
and of their appendages, Eitzherbert and Brooke, the manuals 
of practisers in former times ; we have even touched on those 
materials, to which the practisers of the xu'csent day do not disdain 
to owe obligations, llyer and Plowdon stand among the oailiest 
of those authorities that are vouched in Bacon, in Yiucr, and in 
Comyiis, who rarely refer to any antecedent to the reign of 
Elizabeth, (i). 

At this juncture in oiir legal annals, between the law of former 
days and that of the present, wo may be perniitted to pause for a 
while. A new order of things seems to commence with the reign 
of Elizabeth, which strikes the imagination as a favourable point 
of time for resuming this historical inquiry afresh. 

In ];)nrsuiug the changes in our laws thus far, it is hoped, that if 
nothing is added to the stock of professional information, soinethiug 
is done towards giving it such illustration and novelty as may 
assist the early inquiries of the student. The investigation hero 
made into the origin of English tenures, the law of real property, 
the nature of writs, and the ancient and more simple practice of 

(а) The author’s first wojjc stopped there ; but he subsequently, after a long intei’val, 
added a fifth volume on the reign of Elizabeth, and he never went further. He 
died, indeed, soon afterwards, 

(б) * And therefore, as a history of our older law, the work, as far as it went, was a 
complete one ; for undoubtedly, at the end of the reign of Elizabeth our laws had 
reached a point of development at which they assumed an entirely new character, and 
started, so to speak, in a course of improvement, interrupted no doubt by the troubles 
of the llebellion and the Revolution, but resumed and continued from the Revolution to 
the present period, from the reign of Anne to the reign of Victoria. The present 
work displays the origin of the laws thus developed, and their progress up to that 
period when their character was about to alter altogether, and assume the modern 
aspect. The work, therefore, is, in that sense, a complete work, as a history of the 
law to the end of the reign of Elizabeth ; that is to say, a history of our older law. 
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real actions, may perhaps facilitate the student’s passage from 
Blackstone’s Commentaries to Coke upon Littleton, and tetter 
quality him to consider the many points of ancient law which are 
discussed in that learned work. 

January 25, 1787 (a). 

{a) 111 1814 a fifth volume was published, without any further preface, bringing the 
law down to the end of the reign of Elizabeth ; and that comiiletes the present work. 
As originally jiublished, it was to the reign of Elizabeth, — that is, to its commence- 
ment. The additional volume carried it to the end of that long reign, and so com- 
pleted the history of our older law. At the end of that reign came the rise or dawn 
of modern law. At that era, the feudal system had become obsolete ; villenage had 
disappeared (the last case of it occurred in that reign) ; the trial by battle was dis- 
used (the last actual instance of it also occurred in that reign) ; the old real actions 
were becoming superseded by the action of ejectment ; for the ancient cumbrous 
remedies, actions on tlie case were substituted ; our judicature and procedure began 
to iissumo Homotliihg of tlujir modern form ; and altogether, a new era in our legal 
history commenced, which may be called the era of our modern law. A work or legal 
history, therefore, einling with tho close of that reign, might well be deemed com- 
plete as a history of our older law. “ With some exceptions,’’ says our author, ‘‘ it 
may be pronoiuieed that the general cast of learning, in the days of Queen Elizabeth, 
comes within tho help of that kind of law which is now in use. The long period of 
this reign gave sufJicienb op])ortiiiuty for the discussion of almost evoiy legal question; 
Sind the learning of former times being laid open to the world by the late ])ublica- 
tions, the Avholo of the law seems to havo undergone a reconsideration, as it were, 
and thoscs jiarts which were then mostly in use were settled upon principle, and so 
delivered down to siiccecding times. To us, who view things in the retrospect, there 
seems to arise a new' order of things about this time, when tlie law took almost a new 
face. When we consider Queen Elizabeth’s reign in this lijjht, it- becomes a very 
interesting period in tho histcay of our jurisj)rudenco. From hence the commence- 
ment of modern law may be dated” {Hist, JUng. Lau\ c. xxxv.,^j>o$/., vol. hi.) That 
reign, therefore, fitly terminates the history of the “old hw,” and thus the author's 
work was complete. The reign of Elizabeth presents a junction between the old law 
and the lUoderii. ^ There is hardly any subject of the old law ■\vhicb did not either 
become obsolete in that reign, or was not superseded or modified by some statute of 
that reigiw-the basis of more modern legislation. Thus, the act 27 Eliz., as to the 
liability of tho liuudred for riots or robberies, founded on the ancient statute of hue 
and cry, ])ecaine the basis ol the modern act 8 Geo. II. c. xvi. The acts of Elizabeth 
remedy faults or defects not substcvntlal, as xdeading or x)rocess became the basis of 
the act of Anne for tho ameiidnieiit of tho law ; which, in its turn, afforded a founda- 
tion for i)ui moro recent reforms in common law x>rocedure. There is, indeed, no 
part of our law, however ancient ox* obsolete, w^hich has not some connection, how- 
ever remote, with the x^resout. Thus, the ancient law as to the essoin de idtra mare 
shows that, at common la\v, a subject, although out of the realm, was liable to be 
sued in oiu* courts—a priucix)lo affirmed also by the old statutes as to outlawry and 
lately revived by the Common Law Procedure Act. Again, the statute 17 Edw. dt 
‘jirmnsjittiva Ilcgis, is deemed the basis of the jurisdiction exercised in Chancery oVer 
idiots or lunatics (2 Inst, 14 ; Hume v. Burton, 1 Ridgxoay P, G, 224 ; Lord Ely's 
case, ih, 510). Iho ancient writ of ad quod damnum formed the basis of the pro- 
ijedure 111 the Highway Act, 13 Geo. IIL, and the substance of it is preserved (Davi- 
son V, Gill, 1 Last, /tJ). These are only a few illustrations whence may be seen the 
advantage of the study of the legal history even of that older age of our law which m’av 
be tloemed to have concluded with the reign of Elizabeth. The history of that asre 
therefore, aiipears to form in itself a comiffete work ; and with the history of the 
subsequent rtugns, the history of modern law may be said to commence. It is the 
ambition and iiitontum of the editor to continue the history to the present period 
In the ineantime, he has done his best in his notes to the last volume of the present 
work to bring the history of the law down to our own times, ^ present 
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In presenting a new edition of “ Eeeves’ History of the English 
Law,” the Editor desires briefly to explain the plan upon which it 
has been executed. In . the first place, as the work was written 
the greater part of a century ago, since which time our ideas of 
legal history have much advanced, and our sources of information 
have been greatly enlarged, while the law has been so largely 
altered as to render the period covered by the history more remote 
and the law less applicable to the present than when the author 
wrote, the question arose whether it would not be necessary to re- 
write or remodel the work. On the whole, however, it has been 
thought better, for many reasons, to adhere to the author’s text, 
and therefore it is preserved intact. But it has been necessary to 
insert a great number of notes, some of considerable length, in 
order to secure the advantages of later information and enlarged 
views of legal history. The principles which have governed the 
Editor have been, as far as possible, to exhibit the rise, the growtli, 
and gradual progi’ess of our laws and institutions ; and especially 
to trace them from their eailiest origin. This appeared to render 
necessary an Introductory Essay on the prevalence of the Eoman 
law in this country, and on its influence in the formation of our 
own ; the more so since o\ir author himself, who had not entered 
into that subject, had in one of his notes i indicated some sense of 
its importance; and the great historian, Hallam, had distinctly 
suggested it.^ Our author had entirely jjassed over the long period 
of the Eoman occupation, during which the Eoman laws and insti- 
tutions were firmly rooted and established here ; and he passed so 
cursorily over the Saxon period as not to have shown how 
little our laws had derived from the barbarians, and how much 
they must have owed to the Eomans. It appeared, therefore, 

1 Vide vol. i., c. ii., p. 53. 

2 “ Our common law may have indirectly received greater modification from the 
influence of Roman jurisprudence than its professors were ready to acknowledge, or 
even than they knew. A full view of this subject is still a desideratum in the his- 
tory of English law, which it would illustrate in a very interesting manner (Middle 
Ages, c. viii.) 
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proper to introduce the present edition by a^n essay on that sub- 
ject; and, on the other hand, to supplement, in the notes, the 
account given by the author of the laws and institutions of the 
Saxon age. 

For the sake of convenience, it seemed desirable to mould the 
whole work into three volumes, and the course of our legal history, 
during the period covered by the work, seemed to point to a three- 
fold division, and also to indicate very clearly the jjoints of time 
at which the division should be made. From the Saxon era to 
the end of the reign of Henry HI. marked clearly one distinct 
period ; for with the accession of Edward I., as all our legal histo- 
I'ians eonsiderj conmienccd a new ei’a in our legal history. With 
the reign of Edward I., therefore, begins the second division of our 
older l(\gal histmy, the subject of the second volume. This period 
j)rop(n-ly exhinds to the accession of the Tudor dynasty, because 
then again began an (iiitirely new era in our legal history, ending 
with the reign of J^lizabeth, which, as already seen, closed the 
duration of our older law, and heralded the dawn of modern law. 
Although the author’s text has been preserved, his arrangement 
required to bo altoreil. He had blended different and im])ortant 
reigns. Thus he had dealt with the whole of the long period from 
the Conquest to the reign of John under the same head, so as 
not to mark the reigns of Henry I. and Henry II. ; and he had 
blended the two very distinct reigns of Henry VI. and Edward 
IV., and tliose, still more distinct, of Edward VI. and Maiy. The 
Editor therefore, without having altered the text, has entitled 
some chapters differently, and, sometimes, . transposed matter 
to the proper reign, so as to mark the distinctions between 
the more important eras; and he has done his best to keep 
up in the notes the continuity of the inogress of oui" laws, 
and to fill up any deficiencies in the liistory. With regard to the 
notes, the object has been to afford as much as possible of contem- 
porarij illustration or explanation (a) ; the cardinal principle kept 
in view being that laid down by the author, to endeavour to look 
at the laws and institutions of any age by the light of the ideas of 
that age, and not to fall into the error of considering ancient institu- 
tions by the light of modern ideas. 

yd) A distinguished jurist (Sir Roundell Palmer) has lately observed, in an address 
to law students, that our author was “ valuable, though sometimes tedious ” and it 
hixs been attempted, while illustrating the text, to render it more interesting and 
readable. ® 
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In presenting a new Edition of this work, npon the History of the 
English Law, from the time of the Saxons to the end of the Eeign 
of Elizabeth ; ” — a work first published the better i)art of a century 
ago ; — it may be proper to explain the ideas and ]:>rinciplcs uj)on 
which it has been undertaken, and the views of legal history upon 
which it has been supplemented or corrected ; and upon which it 
has also been thought necessary to introduce it by some observa- 
tions upon the Eoman laws and institutions, and their intluence 
upon the formation of our own. 

It seems obvious that, in any work on legal history, as it is im- 
I)ortant, as far as possible, to trace laws and institutions to their 
real origin, however remote, it is necessary to go ba(;k to the ])erio(l 
when regular laws and civilised institutions first existed in the 
country, because, however much its laws may have been (as in ours 
was certainly to a great extent the case) the growth of custom and 
usage, subject to change in course of time, yet it must be that the 
rise and growth of civilised customs and laws must have been 
mainly inlluenced and determined by the earliest civilised institu- 
tions existing in the country ; the primitive source whence they 
were in all probability originally derived. 

This must be more especially the case in a country which, as 
was the case with our own, was still in a state of barbarism, t con- 

^ That the Britons were in a state of barbarism on the arrival of the Homans is 
clear from the pages of Caesar, de Bell. Gall., lib. iv., and Tacitus, in Vit. Agric., and 
it is idle and absurd to talk of their ‘Gaws.” Montesquieu truly says : ^‘Du temps 
des Remains, les peuples dii nord de TEurope vivaient sans arts, sans education, pres- 
que sans lois {De V Esprit des Lois^ liv. xiv. c. 3) ; and he observes, C’est le partage 
des terres qui grossit principalement le code civil ; chez les nations ou Fon n’aura pas 
fait ce partage, il y aura, tres peu de lois civiles. On pent appeler les institutions de 
ces peuples des moeurs plut6t que des lois” (1. xviii, c. 13). Sir J. Mackintosh, in his 
history, describes the inhabitants of the country at the time of the arrival of the 
Romans as in a state of barbarism. He points out that they grew no corn, and says 

a 
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quered by a nation, like the Romans, in possession of a most com- 
plete and comprehensive system of government, and was for cen- 
turies subject to their rule — q > portion of the Roman empire,^ 
living under the Roman laws and institutions, and becoming first 
civilised under their influence. 

It was the' peculiar boast of the Roman emperors who first con- 
solidated and codified the Roman laws 2 that they governed the 
various provinces of their vast empire not merely by force, but by 
the influence of their rule, and that they not only subdued the bar- 
barians by their power, but civilised them by their law. 

It was a law, in its nature so comprehensive, and based' upon 
right reason and general principle, that it 'U'as not the law of one 
state only, it was the law of nature and of nations,^ fitted by its 

** It iH vain to inquire into forms of government prevalent among a people in so low a 
state of culture. H'he aj)plication of tbc terms which denote civilised institutions to 
the confused jiimhlo of usages and traditions, which gradually acquire some ascen- 
dancy over savages, is a practice full of fallacy. It is an abuse of terms to ).)estow the 
name of government on such a state of society {HisL Eng. c. i.) 

' The empire was divided into dioceses, under vicars (representing the Praetorian 
prefect), and these into provinces, under presidents or proconsuls. One of the dio- 
ceses was Britain, and it wiis divided into five provinces. “ Vicarius pro prccfecto 
prootorio mittebatur in tractnm vcl dicecesim aliquam aliquot in se provincias conti- 
nentoni. IlioccesisTliracias &c. Fuit etiam Rornie, Italite, Britannifc, (singulis suberant 
quinque provinche) {Cod. Just., lib. i. tit. xxxviii. ct xl. in noth). As early as the 
reign of CarAcalla, all the free subjects of the empire had the rights of Roman 
citizens. There were “comites,” or military commanders, but the vicars were 
supremo in civil matters. In civilibiis, causis vicarios comitibus militum convenit 
anteferro” {Cod. Just., lib. i. tit, xxxviii. s. 1, De Officio Vicarii). The proconsuls 
had legates, who could docido civil or criminal matters, subject, however, to revision 
by the proconsuls. “ Legati non solum civiles sed etiam criminales causas audiant, 
ita nt si seiitentiam in reos forendam providerint, ad prccoiisiiles cos transmittero 
non inorentur” {Cod. Just., lib. i. tit, xxxv., T>c Officio Proconsniis). The greater part 
of the first book is taken up with edicts as to the functions and duties of the officers 
of the empire or the ]irovinccs, which shoAV a most elaborate and comprehensive 
system of government, which must have spread its ramifications into every corner of 
the empire. Frt>m the Notitla Imperii, and from the old chronicle of Richard of 
Cirencester, it will be seen that the Roman ru^* extended over the whole countiy ; 
that there \vere two “ luunicipia,” nine “ colonies,” and upwards of one hundred and 
twenty stations, comprising nearly all the chief towns and cities now existing, 

- “ Barbaricfc gentos, subjugata nostra, omnes vero populi legibus tarn a nolna pro- 
wiulgatis, quam compositis, reguntur ” (Pnrm. Inst. Jit^t.) The Roman law was first 
codified under Theodosius, during the Roman rule in Britain, and the subsequent 
code of Justinian is of course mainly made up of edicts previous to the termination of 
that rule. The very oliject of the code was to gather up the imperial edicts, and 
render them available for all the numerous provinces of the empire, so far as they 
might be applicable, as almost all of them were, in point of principle/ ^ 

» Thus it was said by a writer in the middle ages ; “Jus Justiniani prasscriptum 
lihria, non oivitatis taatum eat, sed efc Gentium et natures ; et aptatum sic est ad naturam 
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.character for universal dominion, for which reason, no sooner after 
the barbarian conquests did the barbarian races become civilised 
enough to be capable of law, than this great system of law had every- 
where a resurrection and ah ascendancy. 

Such was so clearly the character of the Eomau law, that it was 
recognised in the earliest ages of Christian history, and by none so 
clearly, none more emphatically, than by the first fathers of the 
Christian church, i and by natives of other races and distant coun- 
tries subject to its rule. And it was the boast not only of the 
Romans, but the testimony of the most impartial writer's, that the 
excellence of the Homan laws rendered them worth)’’ of the admira- 
tion and adoption of other nations. Nor is it to be doubted that 
this opinion would be shared and followed by the prelates of tlm 
Christian church, who had so powerful an iufiuence in the conver- 
sion and civilisation of the barbarian races. 

The general chai'acter of the Homan law, 2 as expounded by its 
most distinguished professors, after the spread of the Christian 
religion, was largely in accordance with those great principles of 
justice and morality which are recognised by Christianity, and are, 
indeed, common to all men ; and its character, as it would be seen 
administered in this country, under the auspices of some of its 


universam, ut imperio extincto^ ipsum jus din sepnltum suri excrit tamen, et in omnes 
se effuderit gentes humanas. Ergo et principibus stat, ctsi est privatis coiidituin 
a Justiniano’* {Athcricus Gcntili^s, lib. i., de Ju, Hell,, cap. iii.) 

^ Thus St Augustine says ; J tis omnibus artibus taiK|uam vera via nisi sunt ad 
honores, imperium, gloriam ; honorati sunt in omniV)U 3 ferb gontiVms ; irujieriisui leges 
imposucrunt multis gentibus ; hodieque Uteris cl historia gloriosi sunt pen^} in (minibus 
geritibus^’ {De Civ it, Del, lib. v. c. xii.) Insomuch that he goes 6n to say : U<‘r 
populuin llomanum placuit Deo terrarum orbem debellare, ut in unam socictatem 
reipublic£e, legurnque perductum longo latcSque pacaret^’ (lib. xviii., .Z>c; Givit. Dei, 
c. xxii.) St Augustine was a prelate of the African Church, anti a perfectly impartial 
judge of the merits of the Roman law ; and that opinion which he had of it would no 
doubt be followed by other prelates of the church, in this or any other country. 

^ “ Justitiam colimus, et boni et mqui notitiam profitemur, tequum de iniquo separ- 
autes, licitum ab illicito discernentes, bonos non solhm inetu psenarum, verhm etiam 
preemiorum quoque exhortatione efficere cui:>ientes ; veram, nisi fallor, philosophiam 
non ^imulatam affectantes*' (lib. i. Dig. de Just, et Jur.) This was the description 
justly given of it by one of its greatest j>rofessors, Ulpian, and another, even still 
greater — the illustrious Papinian, who was raised to the prefecture by the Emperor 
Severus-in this countiy. It was Papiuian who laid it down : “ Qua) facta la)duntpre- 
tatem, existimationem, verecundiam nostram, et contra bonos m()res hunt, nec facere 
nos posse credendum est (L. xv., Co. de Condit, Tnst.) There is reason to believe 
that the later of the Roman jurists had felt the influence of the Christian morality. 
Tertullian says of the Romans : Eorum leges ad innocentiam pergere, et de divina 
lege ut antiquiore, ferme mutuatus V {Apol. Tert.) 
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ablest professors, would be calculated, it may be conceived, to 
commend it to the reason and consciences of all, and to attract 
the respect, the confidence, and admiration of the barbarians among 
whom it was administered.! 

The fundamental principles of the Eoman law, as to the bases, 
or sources of law, 2 being broad, enlightened, and elastic, eminently 
adajited it for universal empire. It acknowledged a general law 
based upon principles common to all mankind, and yet leaving 
anjple scox^e for national ormunicixjal law; admitting the authority 
of custom as resting on consent, yet making custom subject to 
reason, and the local or x^rivate law subordinate to the general or 
public law ; it Avas equally adax)ted to maintain imperial sway, and 
influence, and incorx)orate local usages. 

It Avas well understood, by the oracles and expositors of the 
Itoman laAv, that any good system of hws must contain in them 
some elements common to all nations,^ though it was equally under- 

^ ThuH it was a principle of tlie Roman law that that which long use sanctioned be- 
came law without being written, for long-prevailing customs become of the same 
nature as law by the couHcnt of those who follow them (Just, lib. i. tit. ii. s. 59). And 
hence it was supposed in the Roman law that the authority of custom sprang from 
consent ; for what (it was asked) was the difference between the consent of the people, 
given by their votes, and their will, signified by their acts ? (Pand., lib. i. tit. iii,, De 
Lcgihm, lib. xxxii, tit. xxxiii.) 

Oinne jus aut consensus fecit, aut necessitas constituit, aut firmavit consuetude ** 
(Modtstinus, 1. xL, Dig, de Legih,) And as the authority of custom was based upon 
consent, the foundation of all law, apart from actual necessity, would, upon the 
Roman principle, bo consent. This head of law is appealed to in the Digest, lib. i. 
tit. iii. c. xcii., and it is thus that Ulpian expounds it : “ De quibus causis scriptis 
legibus non utiinur id custodire oportet, quod moribus et consuetudine inductum est. 
Invcterata cousiietudo pro lege non iinmerito custoditur, et hoc est jus, quod dicitur 
moribus constitutuui ; nam eum ipso leges nulla alia ex causa nos teneant, qnarn quod 
judicio populi reccptcc sunt : merito et ea quie sine ullo scripto x:>opulus probavit tenc- 
bunt ouities ; nani quod interest suffragis x^opulus voluntatem suam declaret, an rebis 
ipsis et factis T’ (Ulpian, lib, ii.) But, as St Augustine observes, who had well 
studied the Roman law : “ Roi non bona) consuetndo pessima est. Kemo consuetu- 
dinem rationi et veritati pra?ponat (lib. iii., De Baptismo, cited in the canon law 
dist. viii. c. iv.) This consent, however, was presumed to be based upon reason and 
exi>orience ; the very argument assigned for not changing a custom without sufficient 
caiuse implied that there might be such cause. In rebus novis constituendis evidens 
esse utilitas debet, ut recedatur ab eo jure quod diu soquum visum est** (Ulpian lib. 
ii., dig, de iynstit. princ,) According to the wise teaching of the imperial law, prece- 
dent wtxa not to be blindly adhered to contrary to principles. “Non enim'siquid 
non bene derimatur, hoc et in aliorum judicium vitium extendi oportet, cum non 
exemplis sed legibus judicandum sit’* (lib. xiii., co, de sent et inter leg \mn md\ 
though it wa« recognised : “ Rerum perpetuo similiter judicatarum autoritas 
obtinet** {Calh^ lib, xxxviii,, dig, de leg,) ® 

^ “ Omnes populi, qui legibus et moribus reguntur, partim suo proprio, partim com- 
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stood that the municipal law or custom of a state must, in some 
respects, add to or depart from that natural law, and this, indeed, 
was what formed the scope of civil or municipal law.^ 

In their development of law upon these fundamental principles, 
the Romans were eminently progressive, and open to the iutiuence 
of new ideas and altered circumstances, so that, as observed 
by a very learned writer, 2 “the notion of a body of cus- 
tomary law, mainly unwritten, which was not abrogated, but was 
evaded or amplified by persons acting under the ideas of later times, 
is the notion which, above all others, must be embraced clearly by 
any one who wislies to understand the Roman law.” It is mani- 
fest that a system of law so comprehensive and so expansive, so 
enlightened, so elastic, and so j>Togrcssive, must have been emi- 
nently adapted to universal rule, and calculated for the government 
of subject races. 

In accordance with tliesc principles and these characteristics of 
the Roman law, the Roman policy towards subject or subjugated 
races, though at first exclusive, had become, during tlic Roman 
dominion in tliis country, extremely liberal and enlarged. The 
ideas of the Romans on this subject, as on all others,^ advanced 
and expanded with the growth of Jheir mighty cmi^ire, and at tlio 
very time when their dominion hero laad become firmly settled, 
their law had attained its highest develoj)ment of excellence, and 
their policy towards their provincial subjects had reached the 
highest point of enlightenment. 

That policy is thus described by the able and learned writer 
already quoted ; “ The conquest of Italy, and the gradual si)read 
of the Roman conquest materially altered the character of the legal 


muni omnium hominura jure utuntur” {Gaiun, lib. ix. di//. deJast. el Jur., el vide 
I'ost. deju. nat. gen. el civ. Parag. 1) 

^ “ Lex municLpalis, sive cousuetudo, juri communi derogat ; lex cujusque loci in- 
epicienda cat, sive scripta sit, sive non” {Ga. Ohs., lib. ii. obs. 124). “Jus civile est 
quod neque in totum b, natural! jure, vel gentium, recedit, neque per omnia ei servit : 
itaque cum aliquid addimius vel detraliimus juri communi, jus proprium id est, 
civile,'intelligimus ■’ {UlpUm, lib. vi,, Dig. dc Just, ct Jur.) 

" Sandar’s Introduction, p. 9. It is impossible adequately to express the obligations 
which, the profession are under to the author of that most interesting and valuable 
work, which forms the best possible introduction to the study of our own law. 

3 The Theodosian code had been compiled. Ulpian and Papinian, the greatest of 
lioman jurists, had written, upon it (and Papinian was appointed to the Prtefecture 
by the Emperor Severus in this country), and it was in the same state in which it 
was when St Augustine, the greatest father of the Christian church, wrote upon it 
in the terms of eulogy already quoted. 
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system. A branch of law almost entirely new sprang up, which 
determined the different relations in which the conquered cities 
and nations were to stand with reference to Rome. As a general 
rule, and as compared with other nations of antiquity, Rome 
governed those whom she had vanquished with wisdom and moder- 
ation. Particular governors, indeed, abused their powers ; but the 
jjolicy of the state was not severe, and Rome connected herself 
with her subject allies by conceding them privileges proportionate 
to their importance or their services.” 

“ The jus Latinum'^ and the jaa Italicum are terms familiar to all 
readers of Roman history. The first expressed that, with various 
degrees of ■ completeness, the rights of Roman citizens were 
accorded to the inhabitants of different towns, some having the 

^ The/wff Laiinum is not to be confounded with the jus Italicum. The latter was 
the privilege of towns, the former of individuals, and it was that which was extended 
by Caracjilla to all the free inhabitants of the empire. What it was, and what it 
involved, may bo seen expounded in an edict addressed by the Emperor J ustinian to 
the Prx'toriaii prefect {Ood. Justin, lib. vii. tit. G, “De Latina Libertate tollenda, et 
per certos modos in civitatom Iloinanam transfusa”), in which may be seen that 
tho^w 5 Latinnm did not cany with it full Homan citizenship, it may be premised 
that it was the Lex Julia, a, u. c. 404, which gave the right of Latinity— jws Latii, 
as it was called — to all free inhabitants, and the Lex J unia conferred it upon freed 
men. It was a question, it should seem, what precise privileges the jus Latinum 
confeiTcd, and to this question the edict refers. The Latini colotiarii mentioned by 
Ulpiun were the provincial communities which had acquired the right of Latinity. 
The edict of Justinian, above quoted, relates to the liberti, the freed men, who, by the 
lex Junta, had the jus Laiinum or jus Latii conferred upon them, and as to which 
dlHiculties had arisen — whence the edict recites : “ Cum deditii liberti jam sublati 
sint, oa propter imperfecta Laiinorum libertas incertis vestigiis titubat. .... 
quod autem ex re ipsa ratioiiabile est, hoc in jus perfectum deducitur. Cum 
eniin Tjaiini liberti ad similitudincm antiqute Latiuitatis quoe in coloniis missa 
est, vidontnr esse introducti, ex qua nihil aliud reipublicse nisi helium accessit 
civile ; satis absurdum est, ipsa origine res sublata, ejus imaginem derelinqui. 
Cum igltur multia modis et inumeiabilibus Latinoruin introducta est con- 
ditio, et leges diversie introducta sunt, et exliis diflicultates maxima? emergebant 
ex lege Jimia,'* &:c. And then it proceeds to j>rescribe modes by which the freed 
man “ libertatem et civitatem Romanam habeat,” which distinguishes the two 
rights, though not strongly. The great jurist, Ulpian, divided the inhabitants of the 
Homan empire into three classes, cives, Latini, and 'pereg^^ini, or foreigners. The civis 
Avas entitled to every privilege of a Roman citizen; the jperegrinus was excluded* from 
all the rights arising from the peculiar character of the Homan law. He had not 
the connuhium nor the eommereium, hut he had all that was recognised by the jus 
gentium. The lAiiinns stood between the cim and peregrlnus \ be l^^d the eommereium, 
mid could hold property as Roman citizens could do, and could make testaments^ 
but he had not the conmtbhim. This is the inference Mr Phillimore draws from 
various passages in Ulpian, “Comuibium habent cives Romani, cum civibus Romanis, 
cum Latinis antem, et peregrinis, ita si concessiim sit ” (tit. v. s. 4). “ Mancipatio 

locum habet inter cives Romanos et Latinos colonarios, Latinosque Junianos, eos 
que peregrinos quibus eommereium datum est ” (tit, xix. s. 4). ^ 
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commerdum only, and some also the connuhium. Towards the end 
of the Eepublic (a. u. c. 663), the Lex Jurica gave the full rights 
of citizenship to almost the whole of Italy. Tlie jus Italicum 
expressed a certain amount of municipal independence, and 
exemption from taxation attached to different places on whicli the 
right was bestowed.” i 

Dm-ing the Eoman occupation of the country, while on the one 
hand the Eoman law in the provinces was consolidated and im- 
proved under the auspices of the ablest of jurists,2 on the other 
hand, all free subjects in the provinces were admitted to the rights 
of Eoman citizens ; and this came fully under the protection and 
under the influence of that law. 

^ ‘^The citizens of some particular places in the provinces possessed, the juB 
Latinum^ and the jus Italicum wiis attached to cei*tain privileged cities, but the 
lirovinces generally had no participation in either right. They were subject to a 
proconsul or propraetor, ])aid taxes to the treasury of Rome, and had as much of the 
law of Home imposed upon them, and were made to conform as nearly to Roman poli- 
tical notions as their conquerors deemed expedient (a). Caracalla, in a.I). ‘212, made 
all persfuis citizens who were subjects of the empire {h). And then all the free inhabit- 
ants of the civilised world were elves, and beyond were nothing but barhavL and hosti (c). 

As early as the reign of Adrian, a great jurist, by order of the emperor, composed 
an edict (as it was called), drawn from the edicts of the prmtor pcrei/rinus : of the 
cedllcs and the edictum provinclale. The edict thus composed became the rule of law 
in the provinces, and was a code of Roman law {Phillirnord s Slndtj of the Roman La%c, 
p. 222), By the Lex Juluv, De civitate sociis et Latinis danda” (a. Ci>3}, the freedom 
of the city was given to Latins and Italian allies who would accept it, qul ci lefji 
fundi fieri rellenV' (Clc. pro Bath. 8) ; and tliis was afterwards extended to all the x>ro- 
vincial subjects of the empire. And under Caraciilla, in the early part of the third 
century, all the free subjects of the empire were admitted to the rights of free citizen- 
ship. At this time, too, be it observed, all free citizens hiul equal rights of citizen- 
ship. Long before the Roman conquest of Britain, the distinction between the two 
great ranks or orders of freemen had been done away with. In 30Q a.u.c., the 
Cornelian law gave the connubium to the plebs, and the marriage of a patrician with 
a plebeian was no longer forbidden by law. And by the lex Ilortensia, a.u.c. 467, the 
distinction between the two orders was really done away with, and the plebeian, by 
their law, acquired a full share in the ju^ puhlicmn. The equality between the two 
orders was so complete, that the plebeian could be consul or praetor, and could 
administer justice. The effect of this all over the empire, especially when provincials 
were admitted to the privileges of citizenshij), must have been to produce a great ten- 
dency to the amalgamation of all classes of society, and of Romans with natives. 
Previously to the above alteration of the law, no Roman citizen was permitted to 
marry a serf, a barbarian, or a foreigner, without special i>ermission (lib, xxxviii. 36). 

Connubium et matrimonium inter cives; inter civem et peregrinse conditiones homi- 
num aut serviles non est connubium” {Bceth, in Cic, 4), It may be observed, that 
jtts Latii or Latinitous was inferior to jus dvitatis and superior to the jus Italicum; 
but the precise difference is a matter of dispute, and became immaterial after the law 
of Caracalla. Even plebeians might, after the above alteration, possess municipal 
privileges in the provinces {Nieh. i. p. 275). 

{a) Sandar’s Introduction to the Institutes, p. 10. (6) Ibid. p. 21. (c) Ibid, p. 30. 
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There was nothing to which the Eoman law attached more im- 
portance than to status and citizenship. The first great element of 
status was freedom ; the next was citizenship ; and the exposition 
of its privileges embraced all the most important relations and 
transactions of life. “ The second great element of the status was 
citizenship. In the early times of Eome, the cives were members 
of the state : all beyond were hostes or barhari. But as civilisa- 
tion progressed, the number of foreigners who resorted to Borne for 
trade, or wore otherwise brought into friendly relations with the 
citizens, was so great, that they were looked upon as a distinct 
class — ^that of peregrini. A peregrinus was subject only to the 
jus gentium ; citizens alone could claim the privileges of the jus 
quiritiwrn. But when her conquests placed Borne in new and 
varying relations with the nations, an intermediate position between 
the citizen and the peregrinus was accorded to the more privileged 
of the vanquished. Some of tlie rights of the citizen were given 
to them, and some wore withheld. These peculiar rights of the 
citizens were summed up in the familiar term suffragium et honores 
— the right of voting and the capacity of holding magisterial offices, 
and in the terms connubium and commercium, Gonmthium is a 
term which exj)lains itself. The foundation of the Boman family 
was a maiu'iage according to they'tts quiritiam, and not to have the 
connubium was to be incapable of entering into the Boman family 
system. In the word commercium were included the power of 
holding property, and of making contracts according to the Boman 
law ; and also the testamenti facti, or power to make a will, and to 
accept property under one. By the ^us Latinum and jus Italicum, 
various modifications of the rights implied in citizenship were 
granted : the one granted private rights to individuals, the latter 
gave public rights to towns. In course of time other shades between 
the civis and tlie peregnnus were introduced, but all distinction 
between them was gradually swept away by the recklessness with 
which the rights of citizenship were bestowed, until at last Caracalla 
made all the free subjects of the empire citizens, and thenceforth the 
days of pereregrini, properly speaking, ceased to exist. All the in- 
habitants o-f the civilised world were cives, and beyond were only 
barbari and hostes” (Sanda7'’s Introduction to Justiniati, p. 30). 

Such was the character of the Boman rule as it pi’evailed in this 
country for centuries i after the inhabitants had become subjugated 

1 Evon in the course of tke first century, this poUcy was civilising and influencing 
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to its power, and subject to its influence. And as they were un- 
doubtedly mere barbarians when the Eoman invasion took place, 
they would naturally, as they became civilised, adopt the laws and 
usages of those to whom they owed their civilisation. 

That the Eoman institutions were established and existed in this 
country for centuries is an historical fact, and those institutions, 
necessarily, embodied much of their laws. The Eoman system, it 
is well known, was originally and essentially municipal and it 
need hardly be said that the municipal organisation was emi- 
nently complete; and when the provincial subjects of the empire 
were admitted, more or less, to the privileges of Eoman citizens, and 
municipal colonies, or even mitnic^na, with privileges like those of 
Eome, were established in the provinces, the municipal system in 
the provinces became the s\ibject of constant and careful legislation. 

And the whole system of Eoman rule, which, on the one hand, 
by its general spirit of equity, justice, and wisdom, was likely to 
impress the mind of the barbarian nations subject to its sway, was, 
on the other hand, by its complete organization,*-^ its municipal 

the barbarkin Britons; and thci'o could not bo a better picture of it than is presented 
in a i^assage from Tacitus, in his Life of Agricola, Quibus rebus inuliio ei\'itat('s 
qufc in ilium diem ex icquo egerant, datis obsidibus, iram ])(>snere : saluborrimus 
consiliis absunita, namquo et homines disporsi ac rudes, eoquo hollo faciles, 
et otio per voluptates assuoscorent ; hortari privatini, atljuvari publico, ut icuipla, 
fora, doinus oxstrueruiit, laudaudo pronitos, ot castigando sognes, ita honoris^ oniu- 
latio, pro necessitate erat. Jam vort> principiun lilies liheralibus avtilais ei udiro, ct 
ingenia Britainiorum stmliis Gallorum anteferro ; ut qui mode linguaiu Ilonianum 
abnuobant, eloquentiam coucupisceront, incle otiaiu habitus nostri honor et freqiions 
toga,” &c. It is obvious that the harhaiian race were already eagerly adopting the 
\isages of Rome, and would readily adopt her laws. It may be imagined what j>ro- 
gress they had made by tiie time of the edict of Caraoalla, and wliat rapid progress 
in the amalgamation of the races and the adoption of the Roman institutions would 
be made after that edict. Manicii)ia and colonia are alluded to by Tacitus in his Life of 
Agricola (v. 32), and they rapidly overspread the whole country, from York to (vol- 
chester, from Oolchester to Exeter ; as the Itinerary shows, coupled with the chronicle 
of Richard of Cirencester. That the Britons were barbarians when the Romans came, 
is clear from Caesar and Tacitus, as already has been shown. 

1 The Roman law is full of provisions upon this subject. The jiarent city was, of 
course, the model of all other Roman municipalities {vide Cod. Just. lib. xii. tit. 13, 

De.decurialibus urbis Romance”); and under the municipal institutions there were 
other corporate bodies {vide ibid. tit. 14, ‘^De privilegiis corporatorum urbis Romanic ). 
When the provincials, under Caracalla,were made Roman citizens, the municipal offices 
were opened to them ; and there is a large part of Roman law relating to the 
and the elections, and the functions of the ‘^curiales” {Cod. Just. lib. x. tit. xxxi. 1)^ 
decurionibus”). For instance, sec. 46, De curialibus eligendis,” “ad subcunda patrnp 
munera, dignissimi meritis et facultatibus curiales eligantur : ne tales forte nomi« 
neiitur qui functiones publicas implere non possint.” 

The Roman organisation was extremely elaborate. It has already been men* 
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institutions, and its rural colonisation, admirably fitted for the 
settlement and civilisation of a country in a state of barbarism ; 
and calculated to fix itself very deeply and firmly in its social soil. 

But the Koman system was not only municipal, it was also 
colonial ; i and as the municipal system organised the inhabitants 
of towns, not only in civic but in other corporations, so the 
colonial system under which thfe municipalities themselves were 
established, extended itself from the towns into the country, and 
there established another organisation — rural in its nature. 

The Koman system allowed grants of land by the state either 
to cities or colonies, or to individuals, and the latter in its develop- 
ment proved the parent of the manorial system. The Roman law in 
particular made special provision for the appropriation of waste or 
vacant lauds by the “ curia,” or corporations of the cities or 
colonies to which they appertained or belonged; the principle of 
the law l»cing that, until such appropriation, the land remained 
the common property of all free citizens, but the exclusive pro- 
perty of none. And this, it is manifest, was a part of the law 
especially important in conquered countries su^h as Britain, where 
there would be vast tracts of territory vacant.2 

tioned that Britain, liko every other part of the empire was divided into provinces, 
of which there wore five, under presidents or proconsuls ; but there, is every rea- 
son to believe that these were divided into smaller districts under the comities or 
counts ; and thus the word comitatus, or county. Further, the Roman system of 
rural organisation included subdivisions into centuries and decennaries; and as these 
were found to exist among the Romanised Britons, it is reasonable to suppose they 
were derived from the Romuns, especially as there is no trace of any Saxon law 
establishing tlnnn. As regards the municipal system of the Romans, it is hardly 
necessary to state how complete it was. But of the whole system of court govern- 
ment in the provinces, Guizot observes emphatically that it comprehended all things 
and all classes, that it had to do with all society, and all society with it. (Zeef. stir 
la Ciriles en France^ lect. ii.) 

^ The Roman system became colonial for the very reason that it was originally 
municipal. The Roman went forth from his city to conquer and cultivate the 
countr5% and hence the very term “ colony” was derived from that which signified 
to cultivate, and the very definition of coloni was a body of people sent forth as 
planters with an allotment of laud for their support. They had great privileges, 
and ihe Romans had a passion for the country. “ Existimamus meliore conditione 
esse coloniio quam muuicipia,” (Gell xv. 13.) This system of course applied pecu- 
liarly to the provinces. ( Vide Sigouius, ‘‘ de jure proviiiciarum,”) The grants of land 
were either to the municipal bodies, or the colonies as corporate bodies • or after- 
wards by allotment to individuals; the principle was the same— it was a colonisation 
of the country with a view to its cultivation. The Roman provincial got a grant of 
land in the country, and built his villa, and had his '"coloni” to cultivate the land. 

See, for instance, the heading of the Vode Just: ""De omni agro deserta” (lib. 
xl tit. Iviii.), and especially the first section. ‘"Prsedia deserta decuridnibus loci cui 
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Witli regard to allotments of land to individuals, the Eoinan 
system was primarily military in the provinces, and carefully 
defensive in its character.. Hence, in all the conquered provinces, 
lands were assigned to soldiers, “milites” on military tenure, or 
on condition of military service : and this was especially so in the 
latter period of the Soman empire, during which the constant in- 
cm’sions of barbarians took place.^ 

When grants of public land were made to individuals — ^usually 
upon tins military tenure, the holders had to allot a portion of it 
out to those who were the actual occupiers and cultivators, and who, 
although by the Eoman law attached to the soil, and, in a sense, 
serfs, were not slaves, and soon acquired rights by custom.2 

Although, therefore, originally the Soman system was municipal, 
yet as the empire was enlarged, and the system of colonisation was 
extended to the provinces, the Soman law, or legislation, extended 
its care to the condition of the rustic population ; and the Soman 
legislation contained many provisions on the subject,^ the general 

Bubsunt, assignari debent.” So s. 5. ‘^Possidens prjcdia sterilia ct fertilia, non 
potest retuntiare sterilibus, et fertilia retinere ; ” and, Qui utilia roipubliceo loca 
possident, permixtione fiicta etiam deserta, suscipiant est ut si oarum partiuin 
graventur accessu, qnas antea per fastidium reliqucrunt, cedant aliis curialibii.^j 
qni utraque hac conditiqne retineant, ut prestatione salva cum desertis ct culta 
possideant, sublata a paucis, quos iniquum est electa retiuore cum inunicii^es gravatura 
sit pars relicta.*’ 

^ Agros etiam limitaiieos uni versos cum paludibus . . . quos limitaiiei milites • . . 
ipsi curare . . . atque arare, consueverant ab his . . . detineri . . . voluinus 
{Nov, Theod., tit. 32, vol. vi. p. 14), So Lampidius says, speaking of Alexander 
Severus, “ Sola qua) de hostibus caj)ta sunt liinitanois ducibus et milUihus donavlt 
ita ut eorum ita esseut si liajredes corum militarent ” (p. 58). Tt Is impossible not to 
see that though this may not have been the direct origin of the feudal system, still 
it contained the germ or j^rinciple of it, as it undoubtedly was military tenure, and 
this principle may have been imperfectly adopted by the Saxons ; so as to occasion 
the controversy as to >vhether the feudal system was known among them as it after- 
wards was established by the Normans. 

2 The Roman would have his “villa,” and around it the farm or land in his own 
personal occupation ; but then, to secure the cultivation of the rest of the land for 
his support he 'would have to allot it out in portions to free labourers, called “coloni,” 
attached to the soil, but not slaves. Hence villicus — a husbandman or farmer ; the 
bailiff of a manor, or steward, even in the city. Villicus agri colendi causa coiisti- 
tutus et appellatus h villa ” {Varr,Jl,i, 2). ‘'Villaris; of, or belonging to a village, 
farm, or country-house. Villanus, a farmer or villager, conditione colonarise ad- 
d ictus ” {Bud.) Hence the Anglo-Norman phrase ‘Willein,” Hence also the old 
Knglish word, still remaining, “vill,” or village. All these terms, be itnoietl, and the 
state of things they indicate, were well established when the^Romans were here. 

^ Cod. Theod. lib. v. tit. 9, “ De f ugitivis colonis, inquilinis et servis ^ ” tit, 10, 
“ De inquilinis et colonis ; ” tit. 11, “ Ne colonus inscio domino suum alienat,” &c. 
Cod. Just. lib. xi. tit, 47, De agricolis et censitis et colonis ; ” tit. 49, In quibua 
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result of which is, that the coloni or actual cultivators of the soil 
were a species of free serfs attached to the soil, but not slaves. 

The general principle pervading these laws was, that these 
“ coloni,” the actual tenants or occupiers of the lands belonging to 
an estate, wore bound to render certain services to the lord con- 
nected with the cultivation of the soil, according to the custom of 
the estate;^ and that, on the other hand, their services could not be 
increased or rendered more burdensome than they were by that 
custom — a x>rinciple which contained the germ of that customary 
tenure which was tlie essence of a manor.2 

Numerous imperial edicts refer to these relations of lord and 
tenant in the manorial system. The fundamental principle of 

causis coloni ceimiti dominos accusarc possmt ; tit. 50, 51, 52, De colonis tit, 
61, “Do fugitivis colonis/’ &c. ; tit. 07, “ Do agricolis et mancipiis doininicis,” &c. 
So under the title of “Defensores,’' there is a special head, “ De rusticis.” The 
coloni, riistici, adscriptitii, &c., were serfs, not slaves. Ood. Just. lib. xi. tit. 51, 
“ Licet conditione videantur iugouui, servi tamcn ternc i};>sius cui nati sunt, existi* 
meiitur. Sed possessores corum jure utantur, et patroni solicitudine et domini 
potestiito. 

^ “We must carefully distinguish between the domestic slaves aiid the proedial or 
rural slaves” (or serfs). “As to the former, their condition was nearly everywhere 
the same ; but as to those who cultivated the soil, we find them designated by a vaidety 
of difierent natnes — coloni, rustici, agricolfc, tributarii, aratores, adscriptii, each name 
well-nigh indicating a ditfereuce of condition. Some were domestic slaves sent to a 
man’s country estate to labour, while he lived there, instead of working indoors at 
his own liome ; some were regular serfs of the soil, who could not be sold except 
with the domain itself ; others were farmers, who cultivated the ground in consider- 
ation of receiving half the produce ; others farmers of a higher class, who paid a 
regular rent ; others free labourers, who worked for wages. Sometimes these 
<liffereiit denominations were mixed up under the general denomination of coloni ” 
(Guizot, Lect* la Civil h. France). Elsewhere, the same learned author identifies 
a class of those coloni as the originals of the villeins of a later age. 

^ Thus, as to the subject of the rights of rural settlers, and the coloni, or actual 
cultivators of the soil {Cod. Jmt. lib. xi. tit. 47, “De agricolis et colonis”). Thus, 
for instance, s. 5, Quid dominus prsediorum xirficstatur : ” — “ .Domini pnediorum id 
quod Tierra priestat, aocipiaiit jieeuniam, non requiraiit, quam rustici optare non audent ; 
nisi CQiUuetado pnvdll non exigat, ” So s. 2', “Si quis i^riedium vendere voluerit, retinere 
sibi transferondos ad alia loca colonos privata j^actione non possit, Qui enini colonos 
utiles creduiit ; aut cum j)! asdiis eos teuere debent, aut profuturos aliis derelinquere, si 
ipsi x>iwdium sibi prodesse desperant.” So the coloni were attached to the estate. 
But then, on the other hand, “ Agricolarum alii quidein sunt adscrqititii, et eorum 
pecuha dominus J vero tempore annorum triginta^ coloni hunt, liberi 

manentes cum rebus suis ; et ii etiam coguutur terram colere, et canonem prajstare. 
Hoc et domiaiset agricolis utilius est” (Ibid. s. 18). And again, “Oinnes fugitives 
adscriptios, vel colonos, ad antiques penates, ubi censiii adque educati natique sunt, 
provinciis priBsidentes redere compellant” (Ibid. s. 6). But the Roman law allowed 
them the benefit of custom (vkU s. 23), and by the force of custom the coloni after- 
waids, under the name of villani, acquired full personal freedom, and a certain tenure 
of their land, and were converted into the modern co]3yholders. 
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copyhold tenure — that is, of holding according to custom, will be 
found laid do\^ in the Eoman edicts as to the coloni of the 
provinces ; who, on the one hand, were not allowed to usurp the 
land against the custom,i nor, on the other hand, were they allowed 
to be ousted, contrary to custom. 

There can be no doubt that this important relation was estab- 
lished in the conquered provinces. Many of the imperial edicts 
issued into the provinces mention its existence, and show a 
strong desire to protect the interests of the provincials from the 
rapacity of the military,2 and especially to protect the agricul- 
turists ; whether the owners, or the coloni, the actual cultivators 
of the soil. 

It was entirely in accordance with the spirit of the Eoman 
law that these lords of manors should on their estates exercise a 
sort of domestic jurisdiction, and hence the origin of “ courts 
barons,” immemorial incidents to manors.^ 

These, however, were rather municipal or domestic institutions 

^ Thus an edict of Constantine ; “ Si villa locata in empliytetisim coiawditur 
noil possunt coloni usurpare totum temtorinm ejnydern : — Einpliyfconticarios gravanb 
coloni, agros praeter consnetudinera usnrpantes, qnos nnllis cnlturis erudiernnt,'* &c. 
{Cod, Just,, lib. xi. tit. Ixi.) So, again, ‘‘Cognoviinus h. nomdlis qui patromonialcs 
fundos meruerunt, colonoa antiquissimos porturbari, atquo in eorum locum vol servoa 
proprios, vel alios colonos surrogari ” {Ibid,) 

^ For instance, there is this edict of Theodosius and Honorins, addressed, Ooini- 
tibuset niagistris militum Prata provineialium nf>Htronnn, et procipno rei privaias 
nostra), perniciosuin est militum molestia fatigari, ideoqne lege ad atnplissiinam xirfc- 
fecturani iiromulgaLa, censemus, ne hoc dcinceps usuiq^etur, super qua re universes 
quorinn interest, convenire tua magnificentia non moretur neqno permittat pos- 
sessores vel colonos xiratorum gratia qualibet importunitate voxari.’* {Cod, Jus>t,, lib, 
xi. tit. lx. s. 3). 

Lords had at first a domestic jurisdiction, in order to compel their tenants* ser- 
vices, and maintain peace and order amongst them. Afterwards, in imitation of the 
sovereigns* court, lords caused records to be made before their own officers of the 
transactions which had taken jdace in their courts {Traites sur les Ooutumes Anglo- 
Nm'mandes, par M. Ilouard, p. 507, tom. 1). This necessity of a domestic jurisdiction, 
recognised among the Normans, would no doubt have been equally recognised among 
the Romans, especially in the iirovinces. And this, no doubt, led to the establishment 
of local courts, not only in our great cities, such as London, and York, and Bath, and 
Bristol, and Cambridge, and Oxford, and Chester, and Exeter, but in places which 
now are, and always have been, so far as is known, mere villages, such as Dunster in 
Somersetshire, or Stratton in Cornwall (pro, Q, 259), and numerous other similar 
places to be found mentioned in the old reports. A court-baron is incident to a 
manor (Bro, Ahr. Court- Bar on,'’* pi. 1), and cannot be separated from it (Bro. A hr. 
Incidents,^' pi. 34). So that if the manors are of Roman origin, the courts must be, 
and so of the court-leet, the court of the hundred or manor, *Hhe most ancient court 
in the realm*’ (Y,-B,, Hen, 6). The ancient style of the court-baron was : ‘‘Curia 
de milite, secundum consuetudinem villse ** (2 Imt,) 
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of the Romans, wliich, it is manifest, were ostablished here by the 
Romans. There were political institutions or divisions of a country, 
which, in all probability would be established or originated by 
them in any country subjugated by them, as it was a characteristic 
of their system of government to establish an organisation as com- 
plete as possible. As they had the large territorial divisions 
under greater rulers,^ so they had smaller divisions, under lesser 
rulers ; and thus they had a division into centuries and decennaries. 

The various officers or functionaries at the head of these different 
divisions of a county were expected and directed to govern accord- 
ing to the Roman law.2 And even the governors of provinces were 
strictly directed not to be satisfied to make the decisions in Rome 
their guides, but to determine always according to justice and 
right. On the other hand, the law 'was firmly upheld and enforced 
among all classes of subjects. The great characteristic of the 
Roman system of rule was the one eminently fitted for the subju- 
gation and civilisation of a barbarous race. Its fundamental prin- 
ciple was tlic supremacy of the sovereign power, and this was 
equally exemplified with reference to dominion over the land, or 
upholding the supremacy of law. So great was the care of the 

^ It has already been mentioned that the empire was divided into dioceses, and 
prflefectures, and provinces, under vicars, and pra3fects, and presidents ; and it appears 
also that there were ‘^dtices^’ and comites ” (Cod. J ust. lib, xii. tit. 1 2, De Comitibus 
qiii provincias regunt The organisation was rendered as elaborate as possible 
for political and fiscal purposes. For political purposes, there was the division into 
centuries and decennaries. The division by centuries and decennaries was univer- 
sally adopted in the Roman system, and it was not merely numerical or military, but 
it was also teiritorial or local, for it was applied to the land as well as to the people ; 
and this is to be observed in distinguishing it from the numerical division into hun- 
dreds, which existed among some of the barbarians, as the Germans. That was 
purely military, and therefore only numerical. The Romans divided land by hundreds 
“ centenarius ager,” and therefore, though at first a century contained a hundred 
citizens, it did not afterwards. This also is to be observed, thit, as it would be 
only the free citizens who could be included in the centuries, and the head of each 
household would be numbered, it would virtually be an enumeration of households 
or residences, and, in the coiintry, of estates or manors. 

^ Thus, the governors of provinces were directed to govern according to law and 
right, not regarding oven decisions at Rome which appeared contrary thereto* 

Licet is qui provincise piTcest, omnium Ronuc magistratuum vice et officio fungi 
debeat, noc tameii spectandiun est quod Roma) factum est, quam quid fieri debet ” 
(lib* xii., Di(j. off. Prersid.) Justinian gave the reason : ‘"Non enim si quid non 
bene derimatur, hocetiii aliorum judicium vitium extendi oportet, chni non exemplis, 
sed legibus jmlicandum sit’’ (lib. xiii., Co. dc Sent.) Again: ‘‘ Univerai omnino ex 
comitibus, vel ox pr^csidibus, qui suflfragio perceperint, dignitates civilibus oneribus 
inuQiibusque teneantur, adstricti, ne commoda publica cum umbratili suffragiorum 
pactione lacerentur (Cod. Just, lib. x. tit; 63, Pe Legationihus). 
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■ Eoman law to discourage all violence, even for the vindication of 
right, as unbecoming a well-governed and civilised state, that there 
was a special law against it ; l and if any one was turned out of 
possession of land or immovable property, he might obtain imme- 
diate restitution by a summary process of law, even though he had 
not the strict legal right of property, as against him who expelled 
him. It was a first principle of the Eoman law to uphold the 
supremacy of la.w as a means of redress for hijury or wrong, 2 and to 
treat as a serious offence against the state any recourse to force or 
arms for that purpose. But while, in accordance with this ])rin- 
ciple, the Eoman law deemed it the first duty of the state to repress 
violence, it deemed it its next and not less sacred duty to admin- 
ister justice. 

Upon all matters which could be the subject of civil rights or 
claims in a civilised country, the Eoman law made ample piovision. 
Thus, all matters relating to the origin, the sirccession, or the trans- 
fer of property in lands, were the subject of carelul and copious 
regulations. As to the creation of property in land,^ its provisions 
were, from the position of the parent city, peculiarly applicable to 

^ The Lex JuUa^ de vl. It was provided by an imperial edict tJiat any one 
placing him Keif forcibly in possession of that which is liis, shall forfeit the jn-oporty ; 
and that, if it be not his, he shall pay the value, and restore the land to the person 
wronged. And persons so offending are also liable to the Lex Jtduif dc rij and arc 
held guilty of vis 2 ^'f'i'vataf if unarmed, and vis pufdica, if they uho any other means or 
weapons of offence beside their own bodies {Cod, lib. viii. tit. iv. lib. v. 7). 

^ liecuperandsc possessiones causa solet interdici si quia expossesaione fundi vel 
sedium vi dejectus fuerit ; nam ei proponitur interdictum unde vi per quod is qui 
dejecit, cogitur ei restituere possessionem, licet is ab eo qui vi dejecit, vi clam 
precario possideat. Sed ex const itutionibns sacris (ut supra diximus), Ki quis rem per 
vim occupaverit. Si quidem in bonis ejus est domino ejus private r ; si aliena, post 
ejus rcstitutionem roi dare vim passo compellitur. Qui autem aliquem de possessionc 
per vim dejecit tenetur lege Julia de vi privata aut de si publica. Sed de vi privata 
si sine armis vim facerit. Sin autem armis enim de possessione vi expulerit de vi 
publica tenetur. Arraorum autem appellatione non solum scuta et gladios, sed et 
fustes et lapides ” (Tnsl, Just, lib, iv. tit. 15, wdiich is copied into the Mirror), 

^ It was a first principle of the Roman law that the property in land must 
emanate from the state, and as the Romans acquired land by conquest, the Roman 
people were the lords of the soil. In foreign countries, however, the former owners 
were usually left, to a large extent, in occupation, but there were extensive tracts of 
land which were taken into the hands of the state, and called ager publicus. These 
w'ere deemed the joint property of all Roman citizens, but until a division or appro- 
priation under the authority of the state, no one had an exclusive right of projjerty 
therein. Colonies were sent out to foreign countries to found or occupy cities, and 
to these a proportion of the land was allotted {Nieh, i. p. 256, ii. p. 42). Public lands 
were also let out to persons who paid a tenth part of the produce as rent, whence 
they were called decennarii^ and these lands agri decennarii {Cic, Verr, 52), 
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the condition of a conquered country, as it admitted of the original 
inhabitants retaining possession as tributaries to the conquerors. 

The descent of land was regulated upon the principles of equality 
or equity which pervaded the Homan law, and in the absence of a will, 
the land was divided among the children or other heirs while, on 
the other hand, the owner was not permitted to leave away from 
his family the whole of his property, but was obliged to leave them 
a reasonable part. The rules of descent were all carefully fixed 
and defined. 

The right of testament was one of the privileges of Roman citizen- 
ship, and all that related to it was carefully regulated. With 
regard to the important subject of the authentication of testaments 
or wills, ample provision was made, in a system of public registry, 
which other nations, and ourselves among them, have doubtless 
derived from the Romans.^ 

So with respect to the various kinds of donation, and, among 
others, donatio mortis causa ; and as to all matters of contract, 
whether as to realty or personalty, and, among others, the contracts 
of lease of real property, or loan of personalty ; so as to prescription, 
and the rights acquired thereby, whether of property, or of “ servi- 
tudes” over property.3 In short, upon all the multitudinous affairs 
and transactions of life there were coiJious provisions in tlie Roman 
law, suflicient for the regulation of any civilised community, and 
which, so soon as a community became civilised, must necessarily 

^ By tlio law of the Twelve Tables, the succession of one who died intestate was 
vested ill the ‘‘hacrodes” “liberi, aut qui in liberorum loco sunt,’’ In later 
times, the sons seem to have divided the estate. And by the Falcidian law, the 
owner could not make a will unless he loft to near relatives, '‘liberis et parentibus,’* 
a poidiion — ‘‘pars legitima,’* or reasonable part — which the law fixed at a fourth, 

1* There were two constitutions of Arcadius, and Honorius, and Theodosius, which 
show that, among the Romans, there was an authentication of testaments by means 
of registration in the office of a civil functionary, or among the records of the court 
of justice, or of a muuicipium {CotL lib* vi. tit. 23, De Test i. 17). It also appears 
from a later law that the registration of wills was transferred to the prajsides in the 
provinces and thus the magistrate not only registered the inatriimeiit, but 

authenticated it with his seal, upon the faith of the depositions of the subscribing 
witnesses. From this, no doubt, the probate of wills was derived, and it is not difS- 
cult to divine how it came into the ecclesiastical courts, or, in some instances of 
special custom, into courts of lords of manors. Under the Roman law, as the magis- 
trates were educated, the registry could be entrusted to them, and therefore the 
claims of the clergy to the registry were rejected (Cod, lib. vi. tit. X 2 dii. 1. 23). 

3 The titles of law above mentioned, and indeed almost every head of law that 
could be mentioned, were of Roman origin, and will be found copiously expounded 
in the codes and digests, and nowhere else, in that age. Nothing is more clear than 
that in Europe there were only barbarous usages beyond the limits of Roman law. 
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have become insensibly introduced and incorporated in their every- 
day usages, and thus at last converted into law, more especially 
when constantly illustrated and enforced under an admirable ad- 
ministration of justice. 

Thus, therefore, there was an admirable system of law, and there 
was an equally admirable system for the administration of justice. 

In nothing was the Eoman law more certain to commend itself 
to the admiration and adoption of barbarians than in what related 
to the general administration of justice, whether civil or criminal. 
Every one knows that the most barbarian nations have the sense 
or feeling of justice, but with them it is only a sense or feeling, 
and the modes they adopt to secure justice are always rude and 
ignorant. Justice, to be certain, must have a fixed i)rocedure,i 
founded upon rules and principles, and be raiseel from a mere im- 
pulse into a science ; and in the Roman law it was raised into a 
science, and developed into a system. 

In civil or criminal cases the Roman law, above all, had a 
rational system of trial by sworn judges ; while, in criminal cases, 
it required clear proof,2 and its maxims were marlced by great 
mildness, mercy, and humanity, strongly conti-astiug with the rude 
and savage character of criminal justice among the barbarians, and 
likely to arrest their attention and attract their imitation. 

Upon this subject, and especially with rolerenctJ to foreigners, or 
foreign subjects, a learned writer already quoted says : — “ The 
clianges wrought by intercourse with foreign nations, and the new 
duties of extended dominion, iwoduced a corresponding change in 

* In nothing w.is the Roman law more remarkable than in tho iinporbanco it at- 
tached to procedure, the practical part of law, the actual ineann and processes by 
which justice is obtained and administered. The Roman law provided a remedy for 
evei-y injury, and a proper procedure for every remedy. It gave civil actions by way 
of obtaining compensation ; it had a rational system of procedure, under which tlie 
questions in dispute were first ascertained, and then, if there was any fact in dispute, 
they were remitted to a ration^ trial by sworn judges, upon sworn evidence, and tho 
parties c^uld examine eacli other as witnesses. 

2 T]j^0x*0 was an imperial edict to the effect that prosecutors must he prepared with 
proper proof. ‘‘Sciant cuncti acensatores cam se rem doferre in publicam notionem 
deberc, quse munita sit idoneis testibns : vel instructa apertissimis documentis vel 
indiciis, ad probationem indubitatis, et luce clarioribus expedita” (1. xxv., de prohal.) 
And the Eoman criminal law was full of humane maxims, some of which have passed 
into our own, as those well known ones, that it is proper to give the accused the 
benefit of a doubt, and that it is better that the guilty should escape than the inno- 
cent be condemned. “ Semper in dubiis benigniora x>ra;ferenda sunt : ” Satius est 
impunitum manere facinus nocentis quam innocentem condemnare {Dig. de Reg. Ju.y 
1 . Ivi. 1. clviii.) , 
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the inode in which justice was administered. At home, the pnetors, 
and in the provinces, the prsesides, or prgefects, who held conventus 
or assizes in the principal towns at stated intervals, sat as magis- 
trates. As judices,"^ there were in certain cases the recuperatores, 
in others the centumviri, hut principally those citizens whose names 
appeared in the yearly list drawn up by the praetor ”2 (Bandar’s 
Introduc. to Institutes, p. 23). * The same learned author thus 
explains the llomau system of administration of justice, which 
deserves attention, from its having been the foundation of our own : 
— “In enforcing rights, two very different functions have to be 
exercised by those to whom the powers of the state are delegated. 
First, there must be some one invested with magisterial authority, 
giving the sanction and solemnity, of his position to the whole pro- 
ceeding, and who shall rejiresent the law, and say what the law is, 
and M'ho shall have power to employ the force which the state 
places at the disposal of those whom it selects to administer jus- 
tice. Secondly, an inquiry has to be made into particular facts, 
evidence has to be received and weighed, and an opinion formed 
and pronounced as to the real inei-its of the case. The person who 
exercised the one function was spoken of by the Komans as magis- 
tratus : the person who exercised the other, as judex. To the law, 
represented, pronounced, and vindicated by the magistrate, they 
applied the termyMS .• to the examination of contested facts by the 
judge, the term judicium. Among the Eomaus, the magistratus 
was a different person from the judex until the introduction of the 
system of extraordinaria judicia. The two functions were kept 
almost entirely apart, and from a comparatively early period of 
Homan history the notion of a judge distinct from the magistrate 
was familiar to the national mind. First the consuls, then the 
preetor, and in some cases the cediles, acted as magistrates. As 
judex, any member of the senatorial body could act when chosen 
by mutual consent of the parties, or, if they could not agree, by 
lot. There was also a standing body of judges-— the centumviri, 
elected annually by the comitia. Lastly, in case.s where the inter- 
ests of petygrini were involved, the recuperatores furnished the 
body who Avere to act as judices.” 3 There therefore Avas trial by 
jury, and regular jury-lists— that is, lists of those qualified to act 

^ That is, judiocs facii, as Bracton calls the jury. 

» The resemblance between .this and the jury-lists will be apparent. 

s That is, judicea fact!, as the jurors were called in Bracton. • 
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as ''judices facti,'’ as jurors are called in our law. It is true that 
in the course of the Eoman occupation this system of trial was 
departed from, in consequence of the spread of that system of 
despotism l which probably moire than anything else undermined 
the. strength of the Roman empire,^ but it was never altogether 
destroyed. 

The administration of the Roman government in the provinces 
was, as Montesquieu says, absolute, but there were, as Guizot points 
out, some great exceptions and some great qualitications. The 
praefects, praitors, or governors, had the wliole civil and criminal 
jurisdiction in their hands, with this exception, that in tlic towjis 
wdiich possessed the municipal privileges of Roman citizens, the 
right of administering justice to the citizens, at least in civil 
matters, appertained to mnnicixjal magistrates, elected by tlie 

^ The same learned writer saya : ‘‘In the later period of the Homan Byylem of 
civil ]5rocesa, the summary jurisdiction was the only jurisdiction the magistrate exor- 
cised; the magistrate and the judge were the same person. Ijy a constitution, ])ub- 
lished in iV.D. 204, Diocletian directed all magistrates in the ]>rovinces to <lccide causes 
themselves, and the practice was in course of time extended throughout the whole ol 
the empire’' (Sau(la7''s Jntrod., p. 71). This extraordinary jurisdiction, which at first 
was only exercised either for restitution, or for tlie execution of judgments or si'ii- 
teuces of judges, was, the leariietl writer thinks, extended l)y that edict to all cas(?s. 
TJiis the writer ventures to doulit. See, on this subject, tlio next note. 

- The edict by which this was done was this : “Placet nobis, prioshles do Iiis (jausis 
in quibus, quod ipsi non possent cognoscere, ante hac podanooa judices dabant, 
iiotionis su£C exameii adhibere, ita, tamon, ut, si vel projiter occupationes publican, v(jl 
propter causarum inultitudiueni omnia hujus modi iiegotia non jxitiusrint cogiK>S{;ore, 
judices dandi habeant potestatein. (Juod non ita accipi convenit, nt in his otiam 
causis, in quibus solcbant ex officio suo cognoscere, dandi judices licentia eis j>ormissa 
credatur : quod usque adeo in praDsiduiri cognitiune retiiiendum est, ut corum judicia 
non deiniuuta videaiitur ; dum tamon de ingcnuitate super qua poterant etiam ante 
cognoscere, et*de liber tinitato pr^esidos qisi dejudiceiit — a.d. ^105 ” {Cod, Just., lib, iii* 
tit. iii, s. 2). The comment is : “Pedanei judices quasi piano pedc aut stantes jiidi- 
cabant, non pro iribunali aut sedeutes, imo collatitio aut fortuito scairmo vel oesjiite. 
Pedaueis singula 3 causa) cognoscendic a magistratibus delegabantur, cognitioucm 
habuerunt, non jurisdictionern.” After the above edict, however, another issued : 
“ 111 quibus causas pra3sides possunt judices dare.” “ Qua^dam sunt negotia in quibus 
superficium est moderatorem exfiectare provinciai: ideoque pedaneos judices (hoc est 
qui negotia humiliora disceptant) constituendi damus praisidibus potestatem : datum 
A.D. 362” (Ibid. s. 5). The decree seems limited to the judices pedanei, a species 
of inferior judges, or rather delegated arbitrators, so called, “vel cpiod non 
vehantur curru, sed pedibus proficiscantur in forum, vel quod judicantes in uno 
loco’considerent, ubi magistratus subsellia pedum habebant, vel quia pede piano judi- 
carent, non pro tribunali ” (Cujaccius). The edict abolishing reference to these judices 
can hardly be deemed an abolition of the ofl&ce of judex, nor does it appear to have 
been so considered by other eminent writers on the subject. Moreover, the reader ^ 
must observe the date of the edict, which was not until the system had been estab- 
lished in this country above two centuries. 
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citizens themselves. And, next, there was, as regarded those who 
had the privileges of Eoman citizens in the provinces, the benefit 
of a regular system of judicature, and a settled administration of 
justice, by skilled judges and sworn jurors. It is this which is the 
essence of our own system of judicature, and it is of Roman origin. 

jN"or was this all. Tliere was an intelligent and effective system 
of procedure. It was a first principle of the Roman law in the ad- 
ministration of justice that it was in vain to proceed to a trial until 
the question in dispute was ascertained and defined,^ a x)rinciple 
the result of reason, instructed by experience, which would not 
suggest itself to the untutored and unlettered minds of barbarians. 

Guizot thus describes the sj’-stem : “ He to whom the jurisdic- 
tion appertained, praitor, provincial governor, or municipal magis- 
trate, on a case being submitted to him, merely determined the rule 
of law, the legal principle according to which it ought to be adjudged. 
He decided, that is to say, the question of law involved in the case, 
and, then appointed a piivate citizen, called the judex, the veritable 
juror, to examine and decide the qriestion of fact. The legal prin- 
ciple laid down by the magistrate was applied to the. fact found by 
the judex, and so the case was determined ” (Lect. sur la Civiliz. en 
France, Lect. ii.) Thus the principle of the Roman system was 
the separation of the law from the fact, which is essential to any- 
thing like a science of law, or any regular procedure. 

The system of trial under the Roman law- was the original of 
trial by jury, with which, in all essential respects, it was identical. 
The essence of it was trial by sworn judges taken from the people, 
and open to objection by either party. And in criminal cases 

^ “Res in judicium deductanon videtur, si tantum postulatio simplex celeLrata sit, 
vel actionis species ante judicium reo cognita. Inter litem enim contestatam et 
oditani actionem iiermultum interest. Lis enim tunc contestata videtur, cum 
judex per navratiouem negotii, causam audire cajperit ” {Cod. Just., lib. iii. tit. ix. de 
litis contestation^). The litis contestath marked the time when the suit was deemed to 
have really commenced. 

* Montesquieu thus describes it : “ Chaque amide le prdteur formait une liste ou 
tablcati de coux qu’il ohoisissait pour fairo la fonction de jugds pendant I’amade de 
sa magistrature. On en prenait lo nombre suffisant pour chaque affaire. Ce se pra- 
tique K peu pr5s de meme en Angleterre. Et co qui dtait trfes favorable-b. la liberte 
e’est que la-preteur prenait les juges du cousentement des parties. Le grand 
nombre des recusations qui I’ou peut faii-e aujourd'hui en Angleterre revient k 
peu pri« K cet usage. Cea juges ne decidaient que des questions de fait, par example 
si une somme avait dtd payde ou non, si une action avait 6td commise ou non, mais 
pour lea questions de droit, commes elles demandaient une certaiue capacitd’ elles 
dtaient portdee au tribunal des ceutumviri. Les rois se rdsei-verdnt le jugement des 
affaires criminelles, et les consuls leur auccedferent en cela. Cela- fit faire la loi 
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■which were capital, there could he no sentence without an appeal 
to the people. 

Another eminent writer on the subject says, “ And the distinc- 
tion between the magistratus, the person under whose jurisdiction 
a particular cause arose, and particular parties contended — and the 
judge or judges to whom the investigation of the facts in dispute 
was referred, is to be traced throughout the changes of Roman 
jurisprudence. The duty of the magistrate in matters of conten- 
tious jurisdictions, was to conduct the preliminary proceedings, to 
ascertain the points really in dispute between the parties, to in- 
struct the judges, and sanction their appointment” {FhilUmore’ s 
IntroduG. to Roman Law, 19). When the question was ascertained, 
then it would be remitted for trial (a). In short, under the Roman 
system, there were the Jarfices tegis aiidjadices facti, who answered 
to our jurors. And in criminal matters, it was a fundamental prin- 
ciple of Roman law that a free citizen could not be condemned 
without the j udgmont of his fellow-citizens. 

At all events, trial by jury, so often supj)osed to be essentially of 
English origin, was part of the Itoman system. 1 1 has been well 
said by a learned and talented writer, wliose untimely loss in this 
country all lovers of learning and genius dc^eply deplore, “It is 
hardly possible to conceive a stronger proof of tliat ignorance of 
the most ordinary topics connected witli general jurisprudence 
which has been so long the characteristic of the most emiuent 
lawyers in this country, than the notion so vehemently entortainod 
and so popularly received, that the jury is of peculiarly English 
origin. The principle and essence of a jiiry — which involves the 
selection of judges unknown beforehand from a particular body, 
and gives to those judges the power of deciding, with certain 
restrictions, and under the direction of certain rules, on the (piostion 
in dispute — is to be found in the institutions of many other coun- 

Valerientie, qui permit d’appeler au penple cle toutes Ics ordoniiances des consuls <pu 
mettraient en peril la vie d'un citoyen. Les consuls ne purent plus ]>rononcor uno 
peine cajiitale contre un citoyen remain que par la volontd du pcuple’’ {De C Eapi^lt 
de8 Lois, 1. xL c. 1 8). 

(a) ‘‘ Quas actioneB, ne populiis prout vellet, institueret, certaa solemn esque esse 
voluerunt” {Dig. de orig, Jur, leg. ii. sec. 6). The object was, to fix the question. 

Les Remains introduisirent des formiiles d* actions, et dtablirent la necessitd de 
diriger chaque affaire par Taction qui lui etait ]>ropre. Cela dtait necessaire dans 
leur maniere de juger ; il fallait fixer Tdtat de la question, 

Teut toujours devant les yeux. Autrement, dans le cours d^une grande affaire, eet 
dtat de la question changerait continuellemenfc, et on ne le rcconnaitrait plus’^ 
{Montesquieu, de V Esprit d^s Lois, L vi. c. 4),^ 
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tries. The trial of a citizen by other citizens and a judicial autho- 
rity, in causes civil as well as criminal, inherent in every freeman, 
was the corner-stone of the Athenian constitution, and was thence 
restored to the Homan ” {Phillimore’s Intro, to Roman Law, p. 17). 

The Homan law treated very carefully the functions and duties 
of the magistrates or officers to whom were entrusted the exercise of 
criminal jurisdiction in the provinces of the emiure,^ which was 
subject to supreme control ; and, when allowed to be exercised by 
delegates, was in cases of conviction submitted to the revision of 
the superior rider. And, more particularly, in the Homan law are 
to be found all the principles of a just and intelligent system of 
criminal procedure; a fair opportunity for defence, and a just 
examination into the truth. 2 

It cannot but be observed that a just and rational system such 
as this was well calculated to attract the respect and confidence of 
provincial svdijecls among whom it was established ; and all who 
were Homan citizens were entitled to the benefit of it. But, fur- 
ther, so well fitted for imperial sway was the Homan law, that it 
made careful provision for the administration 'of justice, not only 
as between Homan citizens, or foreign subjects entitled to the rights 
and privileges of Homan citizens, but also as between them and 
foreigners, or foreign subjects, not entitled to those- privileges. 
And this jurisdiction was found so excellent, that it was afterwards 
adopted for the whole body of the Homan citizens. “As there was 
intercourse, without community of law, between the Roman civis 
and the iieregrinns, particvilar magistrates were required to adjust 
litigation that arose between them, and these were the recuperatores. 
It was usual for the Homans, in their treaties, to stipulate expressly 
that a tribunal should bo constituted to determine the difierences 
of individuals belonging to the foreign nation and to their o-wn. 
The judges, therefore, were not to proceed according to the strict 

^ The pro-consuls luul legates who could decide civil or criminal causes subject as 
to criminal sentences to the revision of the pro-consul. ‘‘ Legati non solum civiles 
sed etiain crim inales ciiusas audiaiit, ita ut si sententiam in reoa ferendam providerint 
ad pi'o-consules. cos transmit tere non moron tiir” {Cod. Just lib. i. tit. xxxv., de officio 
2>ro consulis cVlegaii). This is an instance of the careful regulation of these ofi&ces.' 

2 Defensionis facultas dancla eat his quibus aliquam inquietudinem fiscus infert” 
{Lih. 7, CO. dcJur.fisc,) So Paulus : “Ke Li qtii defendendi snnt subitis accusatorum 
criminibus opprimantur ; quam vis defensionem quocunque tempore, postulante reo, ne- 
gare non oportet; adeo ut propterea et differantur et proferantur custodise*’ (Z. 18, sec. 
19, Dig. de Quest) Sciant cuncti accusatores earn se rem deferre in publicam notio- 
nem debere, qum munita sit idoneis testibus, vel instructa apertissimis document] s vel 
indiciis ad probationem indubitatis, etluce clarioribus expedita*' (L. 25, co. de probat). 
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rules of Eoman law, but according to substantial eq[uity. The 
recuperatores were not at first included in the list of judges between 
Eoman citizens {de curice judices). The term was confined to those 
here mentioned, and to the judges in the provinces, who were called 
peregrini recuperatores, in the same sense as one of the prastors 
was called peregrinus. The proceeding before recuperatores was 
afterwards extended to the deputes of Eoman citizens, and the mat- 
ter was thus brought to a more speedy conclusion” {Phillimorc’s 
Biudy of the Roman Law, p. 30). Thus, therefore, tlie jurisdiction 
provided for foreign subjects was so good that it was afterwards 
adopted for citizens. 

In order to provide every possible security against injustice, 
appeals! were allowed from the provinces to the supreme tribunal 
of the empire, and the appellate jurisdiction was protected by 
numerous edicts. 

Nor was this all. For in every city there was special provision 
made, by means of a particular public officer, 2 for the protection of 

^ Thus, as to judicial functionaries in the provinces, and appeals allowed from 
them to the imperial city, there is an edict, “ Ad Universos IVovinciales “A pro- 
consul thus, et comitibus, ct his qui vice prfcfectorum cognoscunt, sive ex appellatione, 
sive ex dclogatione, sive ex ordiiie judicaverint, i)rovocari permiitemus, &c. A 
])r*tjcfcctis autem pnetorio, provocare non sinimus” {Cod, Just, lib. vii. tit 02, s. ID), 
And again, “De provinciis ex quibus appellatur ad praifectnm urbi.'^ “ Cum appcl- 
latio interposita fucrit per Europam, &c., iiraefecturae hujus urbis judicium sacrum 
ajfpellator observet*’ {Ibid. s. 2.!]). The judicial and equitable functions of tlie gover- 
nor of a province were i-ecogniscd : “ Si residuum debti paratus es solvere, piwso.s 
provincitn dabit tibi arbitrum, apiid quern tjfuantum sit, quod superest ex debito, 
examiniibitur,’' &c. (Cod. Just. lib. viii. tit. 27, s. 5). 

^ The “ defensor,” a functionary whoso oflice was peculiar to the Roman system, 
and, if its duties were in any degree carried out, it must have been of infinite service. 
In the Cod, Just. lib. i. tit. Iv., there is a distinct head, “ De Defensoribus Civitatum,” 
and under this head an edict, s. 4, “ De Officio Defensorum,” applying to all the 
provinces. “In defensoribms uiiiversarum provinciarum erit ad ministration is hooc 
forma ; scilicit, ut in primis parentis vicem pldn exhibeas ; dcscriptionibus rusticos 
urbanosque non patiaris adflige ; officialium insolentiae, et judicum procacitate 
occuras, ingrediendi, cum voles, ad judicem liberam habeas facultatem,” &c. (7 bid.) 
And there is a special edict in favour of the husbandmen, s. 3, “ Do Rusticis : “ TJtili 

ratione perspectum est, ut innocens et quieta rusticitas, j)eculiaris patrocinii, id est 
defensoris locorum beneficio, perfruatur.” Another edict is remarkable : it runs thus 
— “ Si qui eorum qui j)rovinciarum rectoribus obsequuntur, quique in diversis agunt 
officiis principatus, et qui sub quocunque prastextu publici muneris possuntesse terri- 
biles, rusticano cupiam necessitatem obsequii quasi mancipio sui juris imponant, aut 
servum ejus vel forte bovem in usus proprios necessitatesque convorterint ; 
ablatis omnibus facultatibus perpetub subjugentur exilio” (Cod. Just. lib. xi. tit. 53, 
s. 2). This shows that the coloni were capable of x>roperty, though, as they them- 
selves were attached to the estates of their lords, so was their property, and hence 
it could not legally be employed for the advantage of others, off the estates. The 
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the provincial subjects from oppressive abuse, and it was his peculiar 
duty and function to interpose for their protection ; and repeated 
edicts were issued to enforce the observance of this duty, especially 
in regard to the weaker and humbler classes of the community. 

!Nor was this all. Tor the Roman system, as established under 
the emperors, made provision for obtaining, by means of pro- 
vincial councils or assemblies, the general sense of the community^, 
and thus ascertaining their wants and wishes, as a means of assist- 
ing the judgment, cither of the provincial ruler or of the emperor, 
as to tlie measures to be adopted for their welfare. 

And altliough it is triui that, under the Roman rule, the provin- 
cial subjects of the empire were embraced in a comprehensive and 
elaborate system of taxation, it was, administered by regular officers, 
carefully regulated and controlled by law. And as the revenue 
was mainly levied by contributions in kind,^ analogous to those 
derived by i^rivate owners of estates from the coloiii or cultivatois, 
the combined cllcct of both systems was rather, by enforcing in- 

language of tlio edict, it will bo observed, is extremely expressive as to the possibility 
of oppression on the pai*t of the officers of the 2 )rovincial^ governors, and shows a 
sincere desire to prevent it. 

^ Thus there was an edict of Theodosius : Si quid extraordinarium consilium 
postulatur, cum vol ad nos est mittenda legatis, vel nostr^c sedi aliquid intimandum ; 
id quod inter oiiiues conimuni consilio tractatuquo convenerit, miuime in examen 
coguitoris ordiuarii referatur, provincialium enim desideria, quibus necessaria stepe 
fortuitis casibus remedia deposcuntnr, vobis a cognoscere atque explorare permitti- 
mus ; ut sint examinis tui, quie ex his, auxilio tuo pro tin us implenda sint, et qua) 
clementue nostrie auribus intimanda videantur. In loco autem publico, de commune 
utilitate provincialium sentohtia proferatur ; atquedd quod majoris partis 2 )robaverit 
ad sensus, solonnis lirmot auctoritas,” This was in the year 395, some time before 
the abandonment of Britain by the Homans, and it contains the whole principle of 
popular councils, not as mere turbulent assemblies, but for the intelligent purpose 
of ascertaining the wishes and view's of the people. Montesquieu therefore did 
injvtstico to the Homan rule in the provinces when he described it as a Turkish despot- 
ism, “ La libertd <5tait dans le centre, et la tyrannie aux extrdmit<5s {De rJEitprit 
dea Lolfiy liv. xi. c. 19), He forgot that the provincial subjects, in a large proi)or- 
tion, had the rights of Homan citizens. 

The tenth book of the Code is most co 2 )iou 8 upon these subjects. The revenue 
was collected by the “ proc^irator.” It was in a great degree from impositions, of a 
certain proportion of the produce of the earth — corn, hay, &c. — which was paid in 
kind or in money, according to arrangement. In some provinces a ,tenth was 
exacted (fruineutuin decimarum) ; in others— those which' were conquered— an 
arbitrary quantity (frumeutum stipendiarum). Besides this, the natives supplied 
the coin wanted for the army at a fixed price (frumentuiii emptuin)j and a certain 
quantity for the use of the governor, for which a compensation was usually paid in 
money (frumeutum aistimatum). This was on a principle similar to that on which 
the coloni wrere bound to sui)ply their lords a certain proportion of the produce of 
their farms. Allusions to those services or im|)ositions are frequent in the Code. 
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dustry, and encouraging energy, to promote the cultivation of the 
soil, and to develop the resources of the country. 

An elaborate organisation for the purpose of collection of a 
revenue by regular officers of the state under tlie control of law, 
that revenue in the main derived from the cultivation of the soil, 
aided by a social rural organisation directed to the same object, 
as it had such an obvious effect in developing the resources of the 
country, would be likely to be perpetuated under any subsetpient 
rule. And so, it Avill be found, it was under the Saxons. 

So much for the civil laws and institutions of the Romans. It 
remains to notice their ecclesiastical laws and institutions, which, 
after the conversion of the empire to Christianity, and the estab- 
lishment of the Christian church, became adapted to the relation 
of union between the church and the state. 

The ecclesiastical divisions and organisation of the Romans, after 
this period, appear to have been based upon the civil ; and thus, as 
there were civil " dioceses ” or provinces, there were ecclesiastical ; 
and as there were “ manors,” so there were parishes, which appe,av 
originally to have been derived oxit of, or founded ^ipon them, by 
endowments of lands, and glebes, and tithes,^ emanating from the 
lords of manors. 

^ Thus, an edict of Theodosius relating to the order in whicli dignities she old ho 
conferred, has this under the second head, ‘‘Sccundo veniant vacant os, (jui jiriesontos 
in comitatu illustris dignitatis cingulum meruerunt. 8ed adiniiiistratt>ros quideia 

etiain, coniites rei j)rivatce vacantibus, omnibus honorarii, antcpoiii ccnseuiiis 

ut prajfectorius questorio piaopoiiatur ; non vacaiis comes thesauroruni^ vcl comes rei 
privatce, honorario questorio, vel magistri officiorum prsoferatur {Cod. J uhI. lib. xii. 
tit. 8, s. 2). The “ comes thesaurorum” is by the commentaior explainod as “pric- 
positus reguliuin thesauroruin (which answers well to the original functions of the 
sheriff, who was, and is still, the collector of the royal dues) or “Preofcctus icnirii.’^ Now, 
in the most ancient of our chronicles, it is mentioned that there were ‘‘ consuls,” or 
‘^counts/’ and vice-consuls, or viscounts, and the Latin title of the sheriff' is vioccomes* 

By a Koman council a.d. 380, it was decreed, ‘‘ Ut deconnee atque primitias 
a fidelibus darentur*' {Baron. Annal. tom. iv. an. 382, p. 375). There can be no 
doubt that tithes, or endowments out of the produce, as well as glebes, or endow- 
ments out of the land itself, were of Roman origin, as also all church dues or obla- 
tions. The Romans, when pagans, often devoted a tenth of the produce to the sup- 
port of temples. Tims, for instance, in Cicero, “Deciinam Herculo devovere ” (Cic. 
Nat. I)eor, 3, 36). “Neque Herculi quisquam decimam vovit, unquam si stepius 
factus fuisset.” The dedication was recognised by the Roman law, as in the law 
received from Ulpian by Justinian : Si decimam quis bonorum vovit, decima non 
prius esse in bonis definit quam fuerit separata, et si forti qui decimam vovit, de 
ccsserit ante se positionem, hseres ipsius, hicreditario nomini decimee obstrictus esb^ 
voti enim obligationem ad hseredem transire constat {Tit. de poll. cit. b. ii. c. 2). 
The idea of a compulsory obligation to pay tithes arose at a later period, and waa 
founded upon the dedication. But the dedication was originally customary. 
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Upon this subject, however, of ecclesiastical law, it is veiy 
necessary, before coming to the consideration of the history 
of English law, to consider what had been the imperial law of 
the Christian empire of Eorae, as to the province of the church 
and the jiower of the bishops, and the privileges of the clergy, 
not merely in matters spiritual or ecclesiastical, but even in 
matters temporal.^ Because, as the Eoman law in general was the 
foundation of the laws of Christian Europe, so, especially upon this 
matter of the power of the church and the privileges of the clergy, 
it naturally formed the model for the laws of the various mon- 
archies which arose out of the ruins of the empire, and, in par- 
ticular, for those of our own, and it would be, it is evident, impos- 
sible to form a fair judgment upon ,the controversies which arose, 
on the settlement of our laws and constitutions, upon this sirbject, 
without having some regard to the laws which formed the source 
and origin of tlie pretensions out of which these controversies 
arose. 

An enlightened and philosophical historian, 2 who has been cited 
more than once, has described the extent and the causes of the 
influence accpiircd by the church on the decline of the empire : 
“Erom the commencement of the fifth century, the Christian 
clergy had a powerful means of influence. The bishops and clergy 
had become the first municipal magistrates. Of the Eoman empire 
there remained, strictly speaking, nothing but its municipal govern- 
ment. By the ruin of the cities, and the oppression of despotism, 
the curiales, or municipal bodies, had fallen into apathy and dis- 
arrangement. The bishops, on the contrary, and the body of the 
clergy, full of life and zeal, naturally came forward to superintend 
and to direct all. It would be injustice to reproach them with it, to 
accuse them of xisurpatiou ; it was the natural course of things. 
The clergy alone had moral strength and energy; they became 
powerful everywhere. Such is the law of the world.” 

“ This resolution is manifest in all the legislation of the emperors 
of that age. Open the Thoodosian or Justinian Code, and you fiiid 
an immense number of laws referring municipal affairs to the 
bishops and the clergy.” 3 

1 Vide Cod. Theod., lib. xvi. tit. 11 ; Cod. Justin, lib. i. tit. 4 ; Bingham, Origines 
sive A ntlq, tom, i, lib. ii, cap. 7. 

^ Guizot’s IliM, Qen* de la Civiltz, en Europe, 2meliecon. p. 55-58. 

* For this M. Guizot cites Cod, Just., lib. i. tit. 4, ‘‘ De episcopal! audientia, et 
diversis capitulis qua) ad jus curamqiie pertinent Pontificalero,” which “amply bears 



THE ROMAN ECCLESIASTrCAL SYSTEM. XXvii 

The Christian emperors commenced with the protection of the 
Christian church, and then lent to its laAvs all the sanction of the 
state.i The canons of the councils were made part of the laws of 
the empire, and the powers of the state were exerted to enforce 
them, so that in the course of time there was no portion of eccle- 
siastical discipline which w'as not confirmed hy imperial decrees. 
As, for example, the observation of Sundays, 2 and other festivals of 
the church, the canonical penalties decreed by the church against 
the transgression of her laws, among her members; 3 the canons 
relating to the election of bishops, to residence, or to simony.^ 

Tlie fundamental principle laid down by the imperial law of 
Chi'istian Eome was, that to the church belonged the direction of 
spiritual matters, to the state the regulation of matters temporal ; 
so that, as the state recognised the church, it was the duty of the state 
to protect, to sanction, or to enforce the laws of the church ; a iu'iu- 
ciplo, it will be observed, based entirely upon the voluntary adop- 
tion by the state of the laws of the church, in consequence of the 

out his testimony. One section is Dc his qui ex consensu litigant apud episcopum 
s. 7 (Honorius, a.b. 898). So, s. 8, Episcopal! judicium ratum sit omnibus, qui so 
aucliri a sacerdotibus elcgcrint, eamque illorum judicatioui adliibendani esse roveron- 
tiam jubemas, quam vestris def erri necesso est poteatatibus, quibunnon licet provocare. 
Per judicium quoquo oflicia, no sit cassa cpiscopalis cognitio, dobnitioiii excoutio 
tribuatui* {Arcad, and a.u. 408), 8o s. 18, l)e cbu icos lito piiLsantibiis ; 

SOS. 19, “ De defensoribus civitatum onim eos pnccipiimis ordinari, ut re- 

verendissimorurn episcoporum uec non cloriciorum ac possossonun, ci curialiuin, decrcto 
constituantur (a.o. 505), So Jnst ., lib. i. tit. 4, ‘Slo cpi«co))ali audienlia; lib. i. tit. 
55, De defensoribus.” And so, in numerous other titles, 

^ The canons of the four general councils wliich had sat before 1-he time of Jus- 
tinian, and which had boon successively confirmed by the emperors under whom they 
were convened, w'ere placed by him among the laws of the empire : ‘‘ Sancimus igitur 
vicem legum obtinere sanctas ecclesiasticas regulas, qiue h sanctisquatnor conciliis cx 
posita) sunt ant formata 3 . Preedictarum enim quatuor synodorum <logniata sicut 
sanctas Scriptiiras accipimus, et regulas sicut leges observamus (Just. Novella, 181, 
c. 1 ; mde Cod. JusL, lib. i. tit, 1, s. 7). This was after the Roman occupation of this 
country ceased, but before the foundation of the Christian Saxon kingdom, and, upon 
its foundation, the princes and prelates naturally took these R<uiian laws as their 
guides, as is manifest from the preambles of their written laws. 

2 Thus, as to the observation of Sunday, there was this edict, “ Omnes jndices, 
urbanseque plebes, et cuncturum artium ofiicia, venerabili die Solis (i.e., Dominico 
die) quiescant. Ruri tamen positi, agrorurn culturoD liberfe inserviant, quoniam fre- 
quenter evenit ut non aptus alio die frumenta sulcis, aut vina3 scrobibua mandentur, 
ne occasione moment! pereat commoditas cselesti provisione concessa” (God. Juat.y 
lib. iii., tit. 12, s. 3), 

3 (Cod. Theod., lib. xvi., tit. 2 ; Ju^t. Nov., c. i. s. 10.) 

, ^ (Cod. Just., lib. i., tit. 3, n. 81). All this may have been wrong in principle, but 
that is a question which does not belong to a work on legal history, which deals with 
the facts, as to the origin, the causes, and the development of laws. 
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state’s acknowledgment of her divine authority, and, therefore, not 
at all involving any impeachment or disparagement of the inde- 
pendence of the state.l 

The policy of these laws is a question which belongs rather to 
the philosoj)]iy than the history of laws. The points important to 
be observed in a work on legal histoiy are, that these laws were laws 
of the state ; that they were based, upon the will of the state, 
founded, rightly or wrongly, upon certain views of the state, as to 
their tendency to promote the welfare of the empire ; that they 
belong, therefore, to the domain of secular law ; and that, as they 
formed the basis of the policy of the empire as to the church, they 
naturally and unavoidably influenced the laws and legislation of 
the Christian states derived out of the ruins of the empire, and, in 
particular, of our own.2 

Upon this fundamental principle, all the former privileges or 
imniunitic^s conferred by the state upon the church or the clergy 
were granted as voluntary concessions by the state ; the very grant- 
ing of which inij)lied and involved that they emanated from the 
state, so tliut no extent to which they were carried could affect its 
independence. Thus it was with the immunities of the clergy 
from taxation or services ; 3 and thus it was with the still more 
important question of their exemption from secular jurisdiction, 

^ “ Maxima qiiidem in homiuibus sunt dona Dei d suporna collata dementia sacer- 
dotium, et impeiiuin, et illud quidem divinis miuistrans, hoc autem hunianisprocsidens 
ac diligentiam exhibens. Ex uno eodeinque principio utraqiie procedentia humanam 
exornaut vitam. Bene autem oninia gerimtnr, et coinpetenter, si rei principium fiat 
decens et arnabile Deo. Hoc autem futurum esse crediiuus, si sacrarum regularum 
observatio custodiatur, quaiu justi et laudandi et adorandi iuspectores et niinistri Dei 
verbi tradiderniit ai)ostoli, et sancti patres custodier unt et explanaverunt (Just. Nov. 
vL, Brcf). This was putting it on the ground of the will of the state, with a view to 
its own benefit, and the good of the empire. And so it was always put. 

^ It will be observed all through the voluminous imperial edicts on the subject, 
that this legislation is based upon the imperial mind and will as to what would be 
the proper policy to pursue, and as to the advantages to be derived from the estab- 
lishment of the church ; and all the rest is deduced from that establishment. It is 
not put upon any inherent or precedent right of the church to control the civil power ; 
and so as to the laws founded afterw^ards upon this view. 

^ The principle of such exemption, at all events, from all services or burdens detri- 
mental to the independence, or derogatory to the dignity, of ecclesiastics, is abun- 
dantly esti^blished in the imperial edicts (Cod. Thcod.^ lib. xvi., cit. 2), The emperor 
Honorius restored or confirmed the real immunities of the clergy from mean taxes 
and duties, or extraordinary burdens (Cod. Thcod. lib. xvi., tit. 2), “nihil extraordina- 
num ab hdo (jugatione) superi inducti turn ve flagitetur, nulla positium instauratio, 
nullo translationum solicitude gignantur*^ (ibid.) The piinciple was followed by 
our law^ in exempting the. benefices of the church from feudal burdens. 



THE ROMAN ECCLESIASTICAL SYSTEM. 


XXIX 


which afterwards, in the middle ages, occasioned such controversies, 
in our own and in other countries. 

Upon that principle, above all, was this privilege of the clergy 
based ; and upon that principle, indeed, it was carried much further 
by the imperial edicts — even to the extent of allowing laymen 
to decline the jurisdiction of the lay tribunals, and refer their 
disputes to the bishops.^ And the governors of proviirccs were 
directed to enforce the episcopal decrees. 

This, be it observed, was clearly only a delegation of the power of 
the state to the bishops ; it was open to the state to select, or allow 
the people to select, ecclesiastical judges as well as secular ; it was 
a matter entirely of state policy, of state regulation, and there- 
fore, to whatever extent it was carried, it could not ])ossibly involve 
any disparagement of the independence of the statc.2 

In an age when the policy of the state actually allowed its own 
tribunals to be displaced, and the episcopal authority substituted 
even as between laymen, and as regarded temporal matters, it is 
not surprising that it should have allowed the epi.sco])al autliority 
an extensive jurisdiction over the ecclesiastics, either in civil or 


^ This the ecclesiastical historians tell us was <lono hy Constantine ; whose fathi^r 
died at York, and in whose time there was the cloaesl connexion between lloino and 
Britain. ^^Fuit hoc etiani argumentum vel inaxirmnn roviirentiie <]uain }>inH i)riu- 
ceps erga religionem gerebat. Nani et omnes ubitpio clorio(js iinniuniiatti donavit, 
lege hac de re speoialiter data ; et litigantibus periniwit nt ad opiscoporuni judiciniu 
provocarent, si inagistratus civiles rejicerc vollcnt eorum autcni sententia rata (Jsset, 
ali or unique judicum sentontiis prccvalerot perinde ac si ab imperatoro ipso data 
fuisset; utque res ab episcopis judicatas, x'ectores provinciarum eoruiiKpio oificiales 
execution© mandarent” {Sozomen Bed, Hint., lib. i. c. ix. ; A nnates du Moycn Aye, v, i. 
c. ii. ; et vide Thcod, Cod. Extrav. i. p. 260). 

^ The imperial policy in fact varied upon it ; thus we find a decree of j lonorius 
rather restrictive of the episcopal jurisdiction to spirilnal causes. “Quotics dc 
religione agitur, episcopos convenit judicare ; caiteras vero causas quai ad ordinaries 
cognitores (sen judice.s), vel ad usum pubiici juris (i.e., juris communis) pertinent, 
legibus oportet audiri’* {Cod. Theod,, lib. xvi. tit. xi, c. i.) On the other hand, in 
the Justinian code, we find two constitutions of the same emperor givingto the liishops 
generally, the power of judging definitely oven in temporal matters, like the 
praetorium prefect, hut with two qualifications; that the jurisdiction could only he 
exercised by consent of the parties, and only in civil, not criminal matters. Si qui.s 
ex consensu apud sacrae legxs antistitem litigare voluerint, non vetabuntur ; sed ex- 
perientur illius in civili duntaxat negotio; more arbitri sjionte residentes judicum 
(Cod. Just. lib. i. tit. iv. s. 7)< Episcopal© judicium ratum sit omnibus, qui se 
audiri\ sacerdotibus elegerint, eamque illorum judicationi adhibendam esse reveren- 
tiam jubemus, quam vestris deferri necesse est potestatibus {i.e., potestatibus praifecti 
prajtorio) a quibus non licet provocare ” {Ibid. s. 8). These fluctuations and varia- 
tions of imperial legislation on the subject clearly show that it was a matter entirely 
of state policy, and could not compromise state independence. 
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criminal matters, and whether as regarded their persons or their 
I)roperty.i 

The imperial law upon this principle laid it down that in civil 
matters clerics must he brought before the episcopal jurisdiction 
in the iirst instance, and in criminal matters, before the episcopal 
or the lay tribunal ; but that the guardians of churches could not 
be cited eitcept before the bishoi)s, and that the bishops could not be 
prosecuted before the secular j udge, for any cause : on which it will 
be observed that the very laws by which the state endeavoured to 
secure the independence of the church attested its own independ- 
ence, and showed that it was not a claim of inherent right in the 
church, but of voluntary concession by the state. Nor can it be 
surprising iliat the law of the church should have supported in 
this matter the law of tlie state, and that canonists should have 
followed jurists and legists.2 

Indeed, the laws of the empire upon this subject went to the 
full extent of the most extreme jD’etensions of canonists in later 
times ; and it is impossible to study them at this clay without 
surjjrise. The judicial powers of the bishops either over, ecclesias- 
tics or laics, were by no . moans the greatest of their powers. The 
imperial laws conferred txpon them the most important jjowers, 
and confided to them the most important functions of secular 
administration, or the affairs of government. ^ 

^ Thus we find a law of the emperor Honorins : Clericos non nisi apud episcopos 
accusare couvouit. Igitiir si episcopns vel presbyter apud episcopum (siquidem alibi 
non oportet) a qua libct persona fuerint accusati, iioverit docenda probationibus, 
moiistanda docuinentis crimina se debero inferre” (Ood, Thcod., lib, xvi. tit ii. c. 61). 
It is true that another oiuperor rather varied this; but then Justinian, it will be seen, 
restored it ; and again it may bo observed that these variations and fluctuations of 
imperial policy only prove its entire independence of ecclesiastical jicwer, 

^ Cod. Just, lib. i. tit. 4. Episcopali audiontia {Just. Nov. 131, c. 1). 

3 Thus an imperial edict (a.d. 368) charged the bishops to watch over merchants, 
in order to prevent or correct injustice, especially to the poor. ‘‘ Negotiatores, siqui 
ad domum nostram pertinent, neamodum mercandi videantur excedere, Christiani 
(quibus verus cultus est, adjuvare pauperes, et positos in necessitate), provideant 
cpiscopi {Cod, J ust, lib. i. tit. iv. s. i.) So a law of the emperor Honorins and 
Theodorus the younger (a.d. 409) ordered that the defensors of cities should be 
chosen by the bishops at a meeting of the clergy and chief citizens. It has already 
been me^tioned that, as a part of the policy of the Christian empire, there was in 
eveiy city a public functionary charged with the protection of citizens against all 
oppressions, either of magistrates or private citizens {Cod. Tlieod. lib. i. tit. xi. ; 
Cod, Just, lib. i. tit. iv.) Another edict of the emperor was this: ^‘Defensores ita 
proacipimus ordinari, ut sacris orthodoxy religionis iinbuti mysteriis, revendissi- 
morum episcoporum nec non clericorum, et hdnoratorum, ac possessorurn, et curialium 
decreto coustituautur \ de quorum ordiuatione referendum est ad illustrissimam pros- 
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. The imiJerial laws charged the bishops in the provinces of the 
empire with the protection of orphans, slaves, prisoners, and gener- 
ally of all wretched or defenceless persons, w’^hose age or condition 
rendered them more liable to oppression. By virtue of these laws, 
the bishops were bound, in conjunction with the civil magistrate, 
to interfere in the nomination of tutors and trustees, to w’atch over 
the liberty of children abandoned by their parents, to visit pri- 
soners and ascertain the causes of their detention, and Avatch over 
the police ; to admonish the civil magistrates of any disorders, and 
to rej)ort to the emperor any neglect of the magistrate to repress 
such disorders.’- 

These laws themselves no doubt abundantly indicate the inde- 
pendence and supremacy of the state in secular matters, and show^ 
that all these concessions of poAver to the ecclesiastical authorities 
were emanations of state policy ; but for that v(uy reason it is not 
surpiising that they should have been made, in after ages, in all 
countries Avhich had been parts of the Homan empire, and Avhere 
these laAvs bad been enforced, and among others, in our OAvn, the 
basis of a system of policy similar in character.^ 

Such was the system of rule — civil and ecclesiastical — established 

torianam potestatem ; ut lileria eju«tlem magiiificiu Bodi.s eiinnn Bolidt'tiir aiictoritfbs 
{Cod. Ju^iL lib. i. tit. Iv. a . ' 8. tit. iv. s. 19). Otliei* edicts allowed young pco])lCj 
free or slave, to liave recourse to the protection of thii binliop against their ])aroiitH or 
owners, when these were vicious; as the court of Cliatioery in this country is re- 
sorted to to remove improper guardians. “Si leiioncs i)airos, ct domini buLs liliabus 
vcl anoiilis peccandi necessitatem imposuriiii, liccat filiabus et ancillis, e]jiscopoj’um 
imploratio snllragio, oAini miseriaruiii necessitate absolvi"’ {Cod. Just., lib. i. tit. 
iv. s. 12. G. 14). So, under many similar titles. 

^ Most of these imxierial constitutions are collected in the first book, Judbilan OodCy 
tit. 4, s. 22-24, 80, 33. One instance may suffice as a specimen. “ Neminem voluinus 
in custodiam conjici, absque jussu magistratnum provinciaruin, aut defensonim civi- 
tatuin. De his autem quicunque conjecti aut conjieiendi sunt, Deo amabiles locorum 
episcopos jubernus i>cr unam cujusque hebdomadm diem, eos qui in custodia liabentur 
visitare, et cliligenter inquirere causani ob quam detinentur, et sive servi .‘<jnt, sive libori, 
sive x)ro pccuuiis, sive jn’o aliis criminationibus, sive jn’o homicidiis conjecti, magis- 
tratus admonere, quam eos qui sunt in provinciis, ut ea exequantur circa ipsos, qubc 
divalis nostra constitutio, ad illustres prefectos, ea de re emissa pnccipit, licentia 
data -Deo pro tempore episcopis, si quam negligentiam admissam cogriov^erint, ab 
magistratibus vel iis quse illis parent officiis, talem ipsorum negligentiam indicandi, 
ut conveniens adversus negligentes animi nostri motus insurgat’’ {Jhid. s. 22). 

® Imperial laws were sometimes even addressed to x^relates. Thus, for instance, 
the eighth, novella of Justinian, which regards elections and duties of magistrates, 
was addressed to metropolitans : “ Traditaj nobis b. Deo reipublicic curam habentes, 
et in omni justitia vivere nostros subjectos studentes, subjectarn legem 6crix>simus ; 
quam tuas sanctitati, et per earn omnibus qui tuso provincie sunt, facere raanifestarn 
bene habere putavimus. Tuso igitur sit reverentise et cceterorum {ex>iscoporum) 
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in this countiy for some centuries. It seems a probable and reason- 
able opinion that under such circumstances the laws and constitu- 
tions of the Eomans should, as the Britons grew more and more 
civilised, be adopted by them, and become in a great degree 
blended with their customs and institutions, even if the two races 
were not in a great degree blended, as they undoubtedly were to a 
very considerable extent. i 

It will have been seen how calculated such a wise, complete, and 
salutary system of rule must have been, on the one hand, to im- 
plant itself firmly in a country, and, on the other hand, to attract 
the respect and confidence of the inhabitants, and blend its laws 
and institutions with their customs. And it is to be borne in 
mind that not only would the Britons nattirally adopt the laws 
and institutions of the Eomans, but a lai’ge portion of the popula- 
tion, in that, as in all the other European provinces of the empire, 
was, from various causes, and especially from the constant influx 
cither of military or civilian colonists,® actuaUy Eoman, or scom- 
I)osed of Eoman citizens. 

The influence of Eoman laws and institutions upon the barbarian 
nations they subdued has not escaped the attention of historians. 
Several passages in the earlier chapters of Gibbon abundantly 

hiec custoclire, et si quid transceiidatur h judicibus, ad nos referre*' (Just. Edict. 
Ai'cliiepisco^ns^ Nov. viii,) 

1 Thus Sir M. Hale, writing upon this subject in his History of the Common Law, 
c. 5, though clinging, as all our common law writers do, to the notion of British laws, 
says, that though a change of the laws of a conquered country was rarely universally 
made, esjiecially by the Eomans, yet that they in their own particular colonies, planted 
in conquered countries, obseiwed the Homan law, which might by degrees, without 
any rigorous imposition, gain and insinuate themselves into the conquered people, 
and so gradually obtain and insensibly conform them — at least so many of them as 
wore conterminous to the colonies and garrisons — to the Eoman law ; ” and that the 
Homans rarely made a rigorous and universal change of the laws of the conquered 
country, “ unless they were such as were foreign or barbarous, or alt(»gether inconsis- 
tent with the victor's government ; " which those of the Britons on the arrival of the 
Homans undoubtedly were. As regards nations which have settled laws and civilised 
institutions, what Hale says is undoubtedly true, and it applies to the invasion of the 
taxons upon the Eomanised Britons — civilised and settled by four centuries of 
Homan occupation. 

® Montesquieu, citing Tacit. Ann. lib. xiii. c. 27, date fusum in corpus,'* &c., irotices 
this constant flow of citizens or enfranchised slaves, as colonists, into the provinces : 

Le nombro. du petit people, presque tout composd d'affranchis ou de fils d’afiran- 
chis, devenaut incommode, on eu fit des colonies, par le moyen des quelles on s'assura 
de la fiddlite des provinces. C’dtait une circulation des hommes de tout Tunivers. 
Home les recevait esclaves, et les renvoyait Homains ” (Grand et Decad. des Rom. c. 
18). Montesquieu also alludes to the important influence of intermarriage, '' Les 
lois favoris^reut les marriages, et mdmes les rendirent ndeessaires ” (Ihld.) 
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attest it.t And then other tw'o causes would co-operate largely to 
extend the influence of the Eoman law in its subject states, even 
when that law was not actually imposed. The one was the advan- 
tage derived fi-om becoming a Roman citizen, which could only be 
by adopting the Roman laws, and the other was the policy of the 
Romans in settling colonies in conquered states. These results are 
thus clearly described by a late lamented writer, who admirably 
united the gifts of genius and of erudition, and whose untimely 
deatli has been so deeply deplored, not only by the profession but 
by the nation : “ It was a principle of Roman law that no Roman 
citizen could be the citizen of any other community distinct from 
that of Rome, and governed by different institutions. The towns 
which the Romans admitted to a share of their rights were termed 
municipia. The adoption of the Roman laws was a necessary 
condition" (Study of the Roman Laws, p. 190). 

Again, — “ It was the profound policy of the Romans to confiscate 
a portion of the conquered territory and to occxipy it with their 
own citizens, thereby at once increasing ultimately their own popu- 
lation, providing for the more indigent citizens, and riveting the 
chain around the vanquished. Originally the colonies were not 
on a level with the municipal towns ; they were not admitted to a 
participation in the rights of Roman citizens. If one of tlie states 

^ The same saintary maxims of government which had securod the peace and obo- 
dicnce of Ibily were extended to the most distant conquests. A nation o£ Uotnann 
was gradually formed in the provinces, by the double expedient of iutioducing 
colonies, and of admitting the most faithful and deserving of the provincials to the 
freedom of Rome. Tiiat wheresoever the Roman conquers he inhal^its, was a very 
just observation of Seneca, confirmed by history and experience. The natives of 
Italy hastened to enjoy the advantages of victory. These voluntary exiles were en- 
gaged in the occupations of agiiculture, &c. But after the legions were rendered 
permanent, the provinces were peopled by a race of soldiers, and the veterans usually 
settled in the country where they sjient their youth. Throughout the einjiire, 
but more particularly in the western parts, the most fertile districts and the most 
convenient situations were reserved for the estahlishmenb of colonies, some of which 
were of a civil and some of a military nature. In their manners and internal policy 
the colonies formed a perfect representation of their great parent ; and they were soon 
endeared to the natives by the ties of fvieudsliip and alliance, and a desire of shar- 
ing in due time its honours and advantages. The municipal cities insensibly equalled 
the rank and splendour of the colonies. The right of Latinm, as it was called, con- 
ferred on the cities to which it had been granted a mpre partial favour. The magis- 
trates, at the expiration of their offices, assumed the quality of Itoman citizens, and 
as these offices were annual, they in a few years circulated round the principal fami- 
lies. Thus the bulk of the people acquired, with the title of citizens, the benefit 
of the Roman laws, especially as to marriage testaments and inheritances'" {Dec, arid 
Fall, c. 2). It would be impossible to give a more lucid account. 
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became a municipiuni of Kome, it at first retained its internal ad- 
ministration, but latterly magistrates were sent from Rome for the 
purpose of administering justice, JarrcZicentZo. The Lex 

Julia gave the rights of Roman citizens. There were magistrates 
who lield an office analogous to that of the Roman prtetor or 
consuls, and who were chosen by the people, and whose chief duty 
was the administration of justice" {Study of the Roman Law, p. 15). 

The Roman system of government in the provinces ^ was one so 
complete and perfect in all its parts, with such an elaborate organisa- 
sation, not oifly extending over every part of the country, but en- 

^ The learned Lingard gives a short but clear sketch of it : ‘‘ Tlie governor was 
denominated the priefect, or propraetor. He united in his own person every species 
of authority which was exercised by the different magistrates in Rome. He com* 
manded the army ; he was invested with the administration of justice. The power 
of the prajfects, however, was confined by the Emperor Hadiian, who, in his ‘per- 
petual edict,* laid down a system of rules for the regulation of their conduct, and 
established a uniform administration of justice throughout all the provinces. Subor- 
dinate to the pnofoct was the procurator, whose duty it was to collect the revenue of 
the provinces. When the Roman conquests in Britain had reached their utmost 
extent, they were divided into six provinces, under praetors appointed by the prsefect. 
Throughout the provinces were scattered a great number of towns and military posts, 
the names of which are jiresorved in the ‘ Itineraries * of Richard of Cirencester, and 
of Antoninus. (There were in all not less than one hundred and sixty-six stations, 
besides smaller forts.) They were partly of British and partly of Roman origin, and 
were divided into four classes, gradually descending in the scale of privilege and im- 
portance. The colonies, of which there were nine, included among them London, Col- 
chester, Bath, Gloucester, Chester, and Lincoln. It was the policy of Rome to reward 
her veterans with a portion of the lands of the conquered nations. Each colony 
was a miniature roj)resentation of the parent city. It adopted the same customs, 
w'as governed by the same law^s, and, with similar titles, cofciferred on its magistrates 
a similar authority. In Britain there were nine of them, two civil and two military, 
lu the constitution of the latter we discover a striking similitude to the feudal 
tenures of later ages. Secondly, there were the municipal cities, the inhabitants of 
which wore exempted from the operation of the imperial statutes, and, with the title 
of Roman citizens, possessed tho right of choosing their own decuriones, or magis- 
trates, and of enacting their own laws, Piivileges so valuable were reserved for few, 
and Britain could boast of only two immietpia, Yerulam (St Albans) and York, Bub 
th(i jus Latil, or Latian right, was bestowed more liberally. Ten of the British towns 
had obtained it from tho favour of different emperors, and were indulged with the 
ohinco of their own magistrates, who, at the expiration of the year, resigned their 
offices, and claimed the freedom of Rome. That freedom was the great object of 
provincial auibltion, and, by the expedient of annual elections, it was successively 
conferred on ali^aost all the members of each Latin corporation. The remaining towns 
were stipendiary, compelled to pay tribute, and governed by Roman officers ap- 
pointed by the praotor. These distinctions, however, were gradually abolished. 
Antoninus granted to every provincial the freedom of the city ; Caracalla extended 
the indulgence to the whole body of the natives** {Uist Eng,, vol. i. ch. 1); so that 
the edicts prohibiting natives from holding offices of trust, or holders of such offices 
from marrying natives, would not apply {Cod. Theod, viii., Pand, xxii., tit. ii., tit. xv. 
l«g. 1). 
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tering into all the relations of life and all classes of society, that it 
could hardly fail to implant its laws and institutions very deeply 
even among the native population ; and when to this is added the 
establishment of colonies, the erection of municipal corporations, 
the oi>eration. of the manorial system, and tlie effect of intermar- 
riages in blending the Roman and the British races, it is impossible 
not to see that Roman laws, institutions, and ideas must have taken 
firm root, especially as there was a uniform administration of jus- 
tice. 

Those who had been so long accustomed to the Roman rule 
would probably, even while asserting their independence of it, de- 
sire to 25reserve the laws and institutions, the advantage of which 
they had so long enjoyed ; ^ and the voice of history assures us that 
this was so in point of fact. 

From those causes, it was impossible but that, in the course of 
the centuries during which the whole fabric of Roman society and 
of Roman civilisation,^ with all its laws and institutions, was firmly 

^ Thus the learned Lingarcl, citing Zosimus, tells us that when the Emperor TTono- 
rius wrote to the British autliorities to provide for their own safety, and the Roman 
magistrates were deposed, ‘Hho British states themselves re-ostablished civil g^)vorn- 
ment on a similar foundation.*’ And the historian adds: “As the colonics, *muni- 
cipiii,* and Latin towns had always formed so many separate commonwealtljs, under 
the superintendence of the provincial presidents, they would probably wish to retain 
the forms of government to which they had so long been acciistomed ’* {l/iat, of 
vol. i. c. 1). The learned historian, indeed, seems to have supposed that a state of 
anarchy ensued, ia whicli all laws and institutions perished; but this is oppo.sed to 
the views of Savigny and of Guizot, and is not sufficiently supported by authority. 
And even if it were, the tradition of such laws and institutions would remain long 
after the institutions were destroyed. 

^ One of the most learned and acute writers on our earlier history, Sir Francis Pal- 
grave, has ably enforced tliis view,*^ The Romans,” he says, ^‘fortified many strong 
cities in different parts of the island, and these colonies, or ‘ municipia,* were peopled 
with Roman inhabitants, who came hither from Italy accompanied by their wives 
and children. The Britons, or at least those tribes who inhabited the vicinity of the 
Roman colonies, soon adopted and emulated the customs of their masters. They 
learned to speak the Latin language, adopted Latin names and Roman manners. 
British princes were allowed to retain their dominions beneath the Roman supre- 
macy.^ In other districts the land was allotted out to the Roman colonists, under 
whose power the British cultivators of the soil passed into a state of prandial slavery 
or villenage. The colonial policy of Rome sustained some alterations in form 
between the age of Agricola and the fifth century, but the main principles remained 
unchanged. Taking the reign of Constantine as the middle iioint of development, 
the whole Roman empire was divided into four great ' prefectures’ or governments, 
Britain being included in the jurisdiction of the prefect of Gaul. The prefectures 
were divided into dioceses, and Britain was a diocese. The dioceses were divided 
into ^provinces,’ subjected to presidents or consulars, and vicars or vice-consulars, 
each order ia their degree invested with the various powers of judicial government 
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established here, those laws and institutions must have taten deep 
root, the institutions through their being everywhere planted,' and 
the laws through their becoming incorporated with the customs of 
the people. 

It is tlie opinion of those whose researches into our early history 
give their opinions highest authority, tliat, after the decline of the 
Roman empire and the withdrawal of the Roman legionaries, the 

and civil x^olicy. The military command of the provinces was intrusted to the 
^ comites,’ each having liis own district or territory ” (in which we see the origin of the 
comitatiis^ or county). “ From the reign of Constantine these functionaries held a con- 
Bpicuoiis rank in the state, and were gradually invested with civil as well as military 
rank. The cities enjoyed considerable privileges, and possessed a distinct political 
existence. The ruling body, termed the curiay was composed of senators or dccu- 
riones : and, moreover, besides the nmnicipar corporations, each city had its 'colleges,* 
or guilds, of tradesmen and artificers. The j)refect8 and other governors were prac- 
tically in. their own departments despotic ; yet a species of controlling power existed 
in the provincial councils or assemblies, the constitution of which cannot be precisely 
defined, though deputies from the cities and great landed x>ioprietors, and probably 
the bishops, bad seats*’ {Rue and ProgveSH of the English Commomtxaltky c. x. and xi.) 

The councils assembled in course, and at stated times of the year, unless any emer- 
gency arose, in which case they were summoned by the resciipt ot the ern])eror. If 
local regulations only were required, the councils were authorised to enact ordinances ; 
but in matters of importance, and especially if the x>rovincials needed the redress of 
any grievances, they could only address their petitions to the empei'or. In many 
parts of the empire, such as Narbonensiaii Gaul, these councils appear to have been 
engrafted upon the institutions existing among the conquered nations. - Was this the 
case in Britain ? The question is interesting, but diflficult. It is sufficient to observe, 
however, that these local legislatures, hmvever qualified their powers might be, con- 
tinued to keep alive a feeling of national or independent existence, and prevented the 
provinces from being merged in the vast orb of the empire. And, transmitted 
through the middle ages, they became one of the elements at least out of which 
the parliaments, states-general, and other legislative assemblies of modern Europe 
were gradually formed ” (/hid,) The exact conformity of all this with the tenor of the 
imperial edicts, on the one hand, and the language of the Roman or Saxon historians, 
on the other, will be apparent ; and there is also an entire accordance between the 
views of Palgrave on the subject and those of Savigny, Mackintosh, and Guizot. 
Elsewhere Sir F. Palgrave says : “ These provincial assemblies participated in all the 
feelings and opinions of their countrymen, and virtually represented the wealth and 
respectability of the land {Hist, of the Anglo-Saxons^ ch. i.) What strong tendency 
all this must liavo had to deepen the hold of Roman laws and institutions on the 
country, and bow contrary it is to the common notion that these assemblies were of 
Saxon origin, need not be pointed out. The Saxon assemblies were mere turbulent 
assemblies of the people, without representati(»n. 

^ This was only n withdrawal, be it observed, of the legions who had remained em- 
bodied, or had newly arrived. There was no wholesale withdrawal of the Roman 
population, or of the settled Roman colonists; and indeed it is obvious that the 
British must have become Romanised, and the two races blended, in the course of 
centuries. Sir F. Palgrave says : “The Bretwaldas (or British or Saxon rulers) must 
be considered as the successors of the Roman emperors or rulers,” and we may affirm 
that, so soon as the royal authority became developed among any of iJie barbaiians 
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Eomanised Britons (the two races haviog been so long together that 
they must, to a great extent, have become blended) retained, as 
miglit be expected, the Ebraan ideas of government, and the Eornan 
laws and institutions, and that these were likewise, in a similar 
way, transmitted to subsequent races of barbarian invaders, who, 
before their conquests were complete, became blended with the 
Eomanised inhabitants of the island. 

Notliing is more remarkable in the history of this country than the 
gradual blending of the successive races and their laws and institu- 
tions, and one of the most remarkable, though perhaps least recog- 
nised illustrations of this, is afforded by the manner in which the 
Komau occupation i paved the way for the Saxon invasion, ami, on 
the other hand, prepared the way for the adoption by the Saxons 
of the Eornan institutions. 

There would, therefore, it is manifest, bo ever}'^ reasonable pro- 

who settled on Roman ground, all their kings to(»k upon themselves, as far as they could, 
to govern according to the spirit of the Roman policy, and agreeably to the inaxitnH 
prevailing in the decline of the empire, and declared in the imperial law {Ibid.) 

1 It has already been mentioned that it was the habit of the Romans to form mili- 
tary colonies in conquered countries, settling their h^gions in tlie districts in which they 
were posted, by grants of land, on military tenure, ^J'hus Sir F. Ralgrave says ; “ The 
general system of defence was founded upon the principle of paying the soldier by 
giving him land. Thus the march or border countries were granted almost entirely 
to the Liniitanean soldiery, upon conditions which have been well described as contain- 
ing the germ of the feudal temu'cs. Such land could Uf>fc be alienated to a non-mili- 
tary owner. I'lie Limitaiican s(ddicry, im their name imports, continued settled on 
the frontiers ; but in the same manner, or nearly so, were all the other Roman legions 
rooted and fixed in the interior of Britain. They were pernmncnfcly established in the 
island, and military service was an imperative condition.’* In process of time the same 
system was applied to barbarian troops in the service of the ernpir(3, and thus, as Sir 
F. Pal grave states, two German tribes became established in Britain, and of course 
Romanised. The result of this in promoting the invitation, or invasion of others 
and their adoption of the Roman institutions, will be apparent. And this system, on 
the one hand, greatly conduced to the rise of barbarian rule, and, on the oth(‘r hand, 
tended to subject it to the influence of Roman institutions. For, as Sir F. Palgrave 
points out, the power of the local legionaries, combined with the influence of provin- 
cial assemblies, would combine to Rupp<»rb pr^vincifil rulers wlio assumed an independ- 
ent position. That there were such rulers in Britain after the decline of the Roman 
emperor, is a fact of which there is no doubt. These rulers aped Roman power, and 
called themselves emperors. And, as Sir F. Palgrave says, Unconscious of the ends 
which they were destined to accomplish, the provincial emperors may bo considered 
as tiie precursors of the barbarian dynasties. The political ancestry of the ancient 
monarchs c^f Anglo-Saxon Britain must therefore be sought amongst these sovereign 
Britons*’ {Hint, of the Anglo-Saxons, c. i.) “ Princes reigned in Britain long after the 

extinction of the Roman power who traced their descent from Maximus ’* (Ibid.) ** And 
when the connexion between Rome and Britain was entirely severed, Britain broke 
into various independent states ; but there remained a Roman party, headed by men 
of Roman name ” {Ibid.) 
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bability that the Roman laws and institutions would he adopted in 
this country, and would continue to exist here even after the 
Roman rule was at an end. Nor is it left to probability ; it is con- 
verted to the positive certainty of historic truth by the actual 
existence of the laws of the Romanised Britons,^ compiled at a 
period posterior to the termination of the Roman rule in the island, 
and anterior to the later Saxon laws. 

The Roman Britons are found, according to these laws, to have 
had, in the first place, a clear, definite, and decided view of the 
superior powers and jjrerogatives of the sovereign ruler, as repre- 
senting the state,2 especially as to the ultimate ownership of laud 
uiiapproijriated, or on failure of legal owners, or the like. 

In these laws, of which there was 'a Latin version, will be found 
• clear traces of the Roman system of organisation ,3 of Roman 
division, and of Roman laws and institutions, whieh could never 
have been derived from the Saxons, seeing that they arc vastly 
superior to the latest Saxon laws, and there is no mention in the 
Saxon laws of their establishment, and such of ihein as are 

^ The body of laws compiled by Howell Dim in Wales in tlie tenth century — a.d. 
940 — about tlio time of the laws of Edgar. It has already been seen that the Britons, 
before the Romans came, were mere barbarians, and had no laws at all ; so that any 
laws they had aft(*rwards, especially as they corresponded closely with the Roman, can 
only be ascribed to a Roman source. It need hardly be stated that, at the close of 
the Saxon Conquest, the independent Bxatons had been forced mainly into Wales, and 
Lord Hale admits, in commenting on the “ Statu turn Wallioo** {temp, Edward I.), 
which recites a certain law or custom in Wales, differing from our own, that it is evi- 
dence of what was the British law. But then he forgot that this must have been a 
British law derived from the Romans. 

^ Thus all lands were deemed to be held of the sovereign as paramount lord, and 
reverted to him if the conditions on which they were held were not fulfilled, or on 
failure of the heirs of the possessor : “ Si clericus fundum sub rege tenuerit, cujus 
nomine servitiuin regi prsebero obligator, is in curia pro fundo isto et rebus ad ean- 
dem pertinentibus respondere teiiebitur ; terra enim totius regni ad regem pei tinet. 
Eb nisi promte responderib a<l regem, fundus iste redebit ” {Leg, Wall ,, lib. 4, c. exxvi. 
B. 6), So the prerogative of the sovereign was held to confer on him, besides the 
ultimate property of all the lands within his territories, the ownership of the 
sea-coast, and of all unoccupied or waste places, as among the Romans the vacua regia 
pertained to the state {Ihid., lib. i. c. 47). He was also entitled to the property of 
persons dying without issue {Ibid.) 

^ Thus it oppeiirs that the country was divided into counties, and into cantreds 
or hundreds,’* and also into tithings or tens. So it appears that there were “ tons ” 
“ t<»wns,*’ which were farms or vills— 'Ho doubt the Roman manors. Beyond all 
doubt there were the Roman “ cohuii or serfs, for they are mentioned by the name 
of “ villani,** and these belonged to manors. The counties and hundreds could not 

have been of Saxon origin, for the shire *’ is mentioned in the earliest Saxon laws 

those of Ina— as already existing; and, on the other hand, hundreds are not mentioned 
until the laws of Edgar — slater than these British laws. 
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mentioned, at all, are only in tlie earliest laws as already in 
existence. 

The Roman system of the occupation of the land belonging to an 
estate, by tenants bound to the cultivation of the soil, or to servile 
labour upon the estate, appears clearly to have continued, and 
with it all the incidents of such a tenure at the will of the owner, 
or lord, without any permanent estate or any property in the lands 
occupied, as in which, however, customs or rights existed, or 
were afterwards acquired.^ 

These Romanised Britons had, like the Romans, evidently de- 
rived from them regular rules of inheritance, and as to the devolu- 
tion of land by descent, dividing the lands as the Romans d.d,2 
among the children of the former owner. And, at the same time, 
they had cherished a clear and definite idea of property in land in 
the sense of dominion. 3 

These Romanised Britons, too, had a regular administration of 
justice, both local ^ and supreme,^ in which latter the rules and 
forms of procedure, plainly borrowed from the .Roman law, are laid 
down fully and correctly, embodying all the substantial features of 
the Roman civil procedure. 

It would of course be idle to suppose that these laws and insti- 
tutions could have emanated from the barbarian Biitons, and 
equally idle to suppose that, though compiled in Saxon times, they 

^ Villaiiorum filii in funclos patenios non euccedenfc, communes cniin eruni illis 
cum cteteris villunis. Filius iaiueii iiatu miiiiuuis ciijiisUbct eorum patvc nmrtuo 
doniicllium ejus jure hereditario habebit** {Lej, Wall,, lib. ii., c. 12, s. 11). “Nulla 
par.s toiTOo cpiern villani incolunt, regi decklct. Neculli villani licibct alteiius jKtrlcrn 
einerc, singulorum enim partes acqualcs erunt : neo regi nlla pars decidet oo rpiod 
aequaliter inter om lies villanos dividenda sit’’ {Ibid. lib. i., c. xliii., s. 2). The Homan 
'‘coloni” are clearly here meant, fur they are mentioned under that name in the Latin 
version of the Laws of Ina, where also they might have been derived from the Homans. 

2 There was a fluctuation in the Homan law upon the subject. The Twelve Tables 
divided the land among the sons only ; the later law among all the children. The 
general principle was a division of the property. The Homan Biitons aiipear, by 
these laws of Wales, to have retained the laws of the Twelve Tables, and divided the 
land among all the sons. This is recited in the Staiutum Wallue, temjj. Edward I., 
and Lord Hale says this is good evidence of what the law was among the Bi itoiis, i.c., 
the Homan Britons {Hist, of Com, Law), 

® Dominus* Is qui rci dominium et proprietam habet (Gloss, a Lerj, Wall,) 

* Controversia etiam do fundis hereditariis inter aliquos inferiore cognationis 
gradu quam qui partitionem peculiarem petere possunt, in curia piincipali ter- 
minare debent ; sed tales lites inter propinquos inira tertiam generation em, terminandas 
Bunt in curia cui fundus litigatiis subjacet (Triads, cclviii. 4). 

® There is a regular system of procedure described in the superior courts, with all 
the forms in real actions afterwards described iu Glauville or Brae ton. 
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cotild have been derived from the Saxons, who at that time had 
them not themselves. And as by a kind of exhaustive process it 
has been shown that the laws and institutions existing here at 
the time of the decline of the Homan empire must have been 
derived from the Romans, because the British were mere barbarians 
before the Romans came, so a sirpilar process leads to the same 
conclusion as to the Saxons, who liad not, when they came over, 
tlio very rudiments of law, nor even the idea of sovereign power 
wliich lies at its basis, but were more wandering predatory war- 
riors. 2 

The habits and character of the Saxons,® when they invaded this 
country, were such as to preclude the possibility of their leaving 

^ Sir F, Palgravo eliows that the Saxons had not even the idea of supreme 
sovereignty: having only numerous popular chiefs called eldermen {Hist, of Anglo- 
Saxons^ c. iv.) And, of course, such a peoijle had not any notion of settled property, 
of regular jiulicaluro, or of regular law. They were mere wandering predatory 
tribes, each haviug its own chieftain. This is the account which Guizot gives of 
the Gorman invaders generally, and it was eminently true of the Saxons {Led, siir 
la Civiliz, en V Europe), So our own llume calls them “those generous Viarbarians,’* 
though it would be more correct to call them savage barbarians.' Taking the 
most favourable view of them given by Tacitus, it is evident that they were bar- 
barians. 

This can be seen by a comparison of their laws with the contemporary Saxon 
laws, which were utterly barbarous. Added to this, the Britons in Wales were 
those who had upheld their independence, and were in constant hostility with the 
Saxons. 

® As they arc described by Tacitus, they appear to have been very much in the 
same state as the Britons on the arrival of the Homans,' a rude, wandering, war- 
like race, who had many barbarous usages, but nothing that could be called law's or 
civilised institutions. This indeed was impossible, as they did not cultivate the 
ground, and had no idea of that fixed property on land which lies at the basis of 
all civilisation and law, “ Honoratissimum assensus genus est armis laudare. 
Eliguntur in iisdem conciliis et priucipes, qui jura per pagoa vicosque reddunt. 
Centeni singulis ex plebe comitea consilium simul et auctoritas adsunt." " Those 
sentences, detached from the context, are often cited to show that they had the 
division into counties and hundreds ; but the context shows that this was merely 
a numerical division for military purposes, not a civil institution. “Nihil autem 
Deque publicin neque privatoo rei, nisi arinati agunt , . . Pi incipes pro victoria 
pugnant, coniifces pro principe. . . . Nec arare terram, aut expectafe annum, tarn 
facile persuaseris, quam vocare hostes et vulnera mereri. . . . Nullas Genmanorum 
populis urbes habitari, satis notum est, ne pati quidem inter se junctas sedes. -Colunt 
discreti ac diversi, ut fons, ut campus, ut neimis placuit. Vicos locant, non in 
nostrum morem, connexis et cohserentibus edificiis; suam quisque domum spatio 
circurndat, &c. Agri pro niimero cultorum ab universis per vices occupantur. . . . 
Arva peramios mutant, et super est ager, nec enim cum ubertate et amplitudine 
sole labore contendunt, ut prata sepiant ; sola terra seges imperatur “ {De Mor, Germ,) 
It is obvious that the usages of these people were as unlike the institutions of the 
Bomans or the Bomanised Britons as possible ; so that if afterwards we find them 
with those institutions, it could only be from the latter they were derived. 
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■brought hither any of those civil laws or institutions which were 
afterwards found among them, and which therefore they must have 
derived from the Eomanised inhabitants and institutions they found 
established here. All the original Irabits and usages of the Saxons 
were rude and truly barbarian, and such as suited unsettled, 
wandering, and uncivilised tribes, and not such as Avere fitted for 
civilised life. 

Naturally, and indeed necessarily, these barbarians,, when once 
settled in the country, and finding very admirable and convouient 
institutions already implanted in it,i would adopt them ; and hav- 
ing adopted the institutions, would as naturally, although gradu- 
ally, adopt a good deal of the laws which had become blended with 
them, and mixed up with the customs of the country, the more so, 
since, having no settled institutions of their own, there was nothing 
to oppose to them. And the history of our laws and institutions, 
from the time of the Saxon invasion, is a history of this gradual 
progress, and of a struggle between the principle of reason, repre- 
sented by the Roman law, and the principle of custom, represented 
by the rude usages of the barbarians. 

Tribes which live a wild, wandering, warlike life, as the Saxons 
did, and have no idea of settled propeity nor cultivation of tlie .soil, 
have no idea of regular law, nor of that supreme and sovereign 

^ Thus Sir F. Palgrave says, So soon as tlic royal autlioriiy l)ucaTno flovolopcd 
atrioug any of the barbarians who settk-d upon the Ruinaii ground, all thoir kings 
took upon themselves, as far as they could, to govern according to the spirit 
of the Homan policy, and agreeable to the maxims pievailing in the decline of 
the empire and declared as the imperial law. ’I'his copy of the Uoman majesty was 
very rude and inartificial. The Svitan’ of the Anglo-Saxon and other of the 
barbarian kingdoms used the codes and rescri]>t8 of the emperoi s as their church 
architects attempted to imitate the models aflbided hy the sacred structures of 
imperial Rome.” “ This assum])tion of power, liowever,'* he goes on to say, was not 
unchecked or uncontrolled. While the kings of the barbarian natitms were striving 
to clothe themselves with on imperial authority, the y)eople, or the communities or 
bodies of people w'hich they governed, strove equally to maintain their own Ger- 
manic freedom ; and the nobles in particular wei e fully able to resist all the coercion 
from the royal power. The infusion of Roman or Roman i.sed doctrines into the 
administration did not dert'gate from the full exercise of all the laws and legal 
customs of the barbarians, wluch they considered as tlieir birthright and best privilege. 
Taking these things together, we must consider fho practical government of the state 
as resulting from two opposite principles, often discordant, and sometimes entirely 
hostile to each other : Roman law, which the king tried to'^atroduce into the adminis- 
tration, and a Germanic law or usage upon which that Roman law was imposed 
{Hist, of the Anglo-Saxons^ c. iv.) The philosophical Guizot gives a very similar repre- 
sentation of the contest between Roman law and barbarian usages, a contest not 
terminated until long after the Norman Conquest. 
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power which is its foundation,! and hence they have only some 
irude usages rather than laws, popular assemblies instead of 
regular judicature, a rough kind of arbitration instead of regular 
law. 

A barbarous tribe, who had neither cities nor cultivation nor 
civilisation, could not liave originated civil institutions,^ which 
it would be absurd to attribute to them, when it is an undoubted 
fact that the Eouians had been at pains to implant their laws and 
institutions, and had left them here on their departure, along with 
their language and their laws. 

The Saxons, therefore, did not bring any institutions or laws 
w’orthy of the name with them. They brought only rude barba- 
rian tisages, as will be seen in theii? written laws, which express for 
the most part their own usages : such, for instance, as the ordeah 
It is manifest that they created nothing civilised. 

On the other hand, it is equally clear that they destroyed nothing 

^ Thus Montesquieu says ; ** C’est le partage de tcrres qui grossit principalcment 
le code civil. Chez les nations oh Ton n’aurapas fait ce partage, il y aura tr^js peu de 
lois civiles. On pout appeler h'S institutions dc ces peuples d^s moeurs-plutot que ties 
lois** (De V Ef^prit dcs Loi% 1. xviii. c. 13). He adds: “Ces peuples jouissent d’une 
grande liberty, car com me ils ne cul bivent point les terres, ils n’y sont point attachds 
ils sont crrauts, vagabonds,” &o. (IbkL c, 14). And then ho applies this to the Ger- 
mans, and cites Tacitus and Cfcsar : “ Nec regibus libera, aut infinita, potestas: cscterum 
neque animadverte,” &c. {De Morihus Get*.) “In pace nullns est communis magistratus ; 
Bed principes rcgioimm atque pagorum inter suos jus dicunt’^ {De Bell, Gall,, lib. vi.) 
So Guizot. “ How can it be maintained that German society was well nigh fixed, 
and that the agricultural life dominated there, in the presence of the very fact of 
migration, of invasion, of the incessant movement which drove the Germanic nations 
beyond their territory ? How can we give credit to the empire of manoiial j)roperty, 
and of the ideas and institutions which are connected with it, over men who continu- 
ally abandoned the soil in ordc*r to seek fortunes elsewhere’’ (Hist, de Civiliz, cn France), 
There was but the beginning of agricultural life, and that only by the means of slaves; 
“ Servis non in nostrum morem descriptis per familiam ministeriis, utuntur.- Suam 
quisque sedorn, suos penates i egit. Frumenti modum dominus, aut pecoris, ut colono, 
injungit, et servus hacteiuis parct” {De Morib, Germ,) 

* What could such a race know of either civic institutions, or of such a system as 
that which the Romans had for the cultivation of the rural districts, and which they 
always established in Iheir coltuiies ? There were as many as nine of their civic 
colonics established in this country, and they were centres of civilisation, not only by 
their civic institutions, but l)y those rural institutions by the means of which tliey cultir 
vated the surrounding country. Tims of one, the most ancient and important of these 
colonics — Colchester-— the histiirian says, in narrating the rebellion, “ Quippe in 
ooloniam Gamalodunum recens deducti, pellebant domibus, exturbabant agris, cap- 
tivifs, servos appellando” {Tac, A?7..,lib. 14). So the historian, speaking generally of 
the enlightened rule of Agricola., says, “Jam vero principuni filios liberalibus artibus 
erudire, et ingenia Britannorum studiis Gallorum anteferre, ut qui modo linguam 
Romanum abnuebnnt, eloquentiam concupiscereiit, inde etiam habitus nostri honor 
et frequeus toga^” & 0 . {Tac, Agrlc, Ftto)* 
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civilised ; that is, they destroyed no existing institutions ; they 
eradicated none of the existing laws or usages, in wliich lay so much 
of Roman law. They neither created nor destroyed; they adopted 
and appropriated, tiying, no doubt, to mix up their own barbarous 
usages, which, however, it was found, as will be seen, would not 
coalesce or unite with civilised institutions, so that this baser matter 
soon fell off, and left the entire fabric of llomanised laws and institu- 
tions, save that the Saxons infused into the Roman institutions 
their own rough spirit of freedom, which gave them fresh life and 
vigour. But they did not destroy the Roman laws and institutions. 
The notion that they did so arose from an erroneous idea as to the 
nature of their invasion. It is imagined that there was a sudden 
and sweeping Saxon conquest, and hence it is supposed that insti- 
tutions entirely perished and disappeared. The conquest of the 
country by the Saxons was a slow and gradual process, exteJiding 
over live centuries, and scarcely completed when the Danish in- 
vasion occurred. And during that long period, there was of course, 
to a great extent, an amalgamation between the races and a mix- 
ture of usages and laws. Guizot points out how fallacious it is to 
suppose that those barbaric conquests of a country are over so 
rapid and complete as to effect any general and swcioping revolu- 
tion ; and he also points out that in those early times, when, of 
necessity, the country, being thinly inhabited, contained largo 
tracts of unoccupied land, it would naturally be hero that the suc- 
cessive tribes of invaders would settle down, leaving the cities and 
towns, which would be stronger and more thickly populated, to 
subsequent acquisitions ; and the Saxon chronicle shows that this 
was so in this country, and that the conquest took centuries, by 
wliich time the two races and their usages were greatly merged. ^ 
Thus it was, as the great historian of European civilisation 
pointed out, with the barbarian invasions generally. They were 
gradual and progressive. “ Hence it happened, Roman society,” 
says Guizot, “ had not so completely perished (in the south of 
Gaul)* as elsewhere; a little more order and life remained in the 
cities. There civilisation attempted to lift its head. Roman society 
had acted upon the Goths, and had, to a certain degree, inq)ressed 
them with its likeness” {Lectures on Civilisajiion, Lect. iii. f«7). 
" There renjained in the towns many wrecks of Roman institutions. 
There is mention made of public assemblies and municipal magis- 


^ Xiect. sur la CivilizatioxL 
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trates. The affairs of the civil order, wills, grants, and a mul- 
titude of acts of civil life, were legalised in the curia by its 
magistrates, as was tlie case with the Eoman municipality ” (Lect. 
vii. p. 131). “ The spirit of legality, of regular association, came 

to us from the Eoman world, from the Koman municipalities and 
laws " (Lect. vii. p. 432). “ The towns, the primitive elements of 

the Roman world, survived almost alone amidst its ruin. The 
rural districts became the prey of the barbarians. It was there 
that they established themselves with their men ; it was there that 
they W'ere about to introduce by degrees totally new institutions, 
and a new organisation (p. 440). 

Thus it followed, that through the long period occupied by the 
Saxon invasions, thei'e was amide time for amalgamations of races 
and of usages, of laws and of institutions ; and there was not any 
sudden and general wreck of Roman institutions, as is often sup- 
posed, but, on the contrary, a gradual and progressive adoption of 
them ; the more so, as the Saxons, being little better than savages, 
had no civilised institutions of their own. ■: 

Since the time when Reeve wrote, the most learned works have 
been written which have shown the influence of Roman laws and 
institutions upon those of a later age. Thus, for instance, the 
History of the Roman Law in the Middle Ages, by Siivigny, a 
work the purpose of which was to show that the Roman law never 
perished in Europe, but is to be met wdth throughout the period 
extending from the fifth to the thirteenth centuries in a multitude 
of institutions, laws, and customs. This great work was followed 
up by the great work of Guizot, on the Civilisation of Europe, in 
which it is thus spoken of : — “ The work of Savigny, on the history 
of the Roman law after the fall of the empire, has changed the 
face of the science ; it has proved that the Roman law had not 
perished; and that, notwithstanding great modifications, without 
doubt, it was transmitted from the fifth to the fifteenth centuiy, 
and has always continued to form a considerable part of the legis- 
lation of the west " {Lectures sur la Civiliz. en France,^ Lect 
XXX.)* And the illustrious Guizot himself attests the truth of this: 
“ It follows evidently from the facts laid before you, that not only 
in*jnunicipal institutions and civil laws, as Savigny has proved, 
but in political order — in all departments of social and intellectual 
life, the Roman civilisation was transmitted far beyond the date of 
the empire ; that we may everywhere discern a trace of it ; that 
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the tliread is nowhere broken ; that we may recognise everywhere 
the translation of Roman society into our own ; in a word, that the 
part played by the ancients in modern civilisation is greater and 
more continuous than is commonly thought” (Ibid.) 

And the gi'eat writer confirms this conclusion by drawing our 
attention to the gradual character of the conquests by the bar- 
barians, which is peculiarly true of the successive Saxon invasions 
in this country, occupying as they did a period of not less than 
five centuries ; and the subjugation of the country not being entirely 
completed, even at the time of the conquest, during the whole of 
which period an’ amalgamation of races and institutions w'as going 
on. The natural result of all this would be, that, so soon as the 
barbarians were civilised enough to aspire after regular law, they 
would soon begin, by degrees, to resort to tlie Roman. “ After 
the conquests of the barbarians,” says Guizot, “ there remained 
considerable wrecks of the Roman civilisation. Tlie name of the 
empire, and the recollections of that great and glorious society, dis- 
turbed the memories of men, particularly of the senators of towns, 
of bishops, and of all those who had had their origin in tluj Roman 
world. Among the barbarians themselves, or their barbaric an- 
cestors, many had been witnesses of the grandeur of tlie empire: 
they had served in its armies ; they had conquered it. TJie image 
and name of Roman civilisation had an imposing influence upon 
them, and they experienced the desire of imitating, of reproducing^ 
of preserving something out of it” {Lectures sur la Civilization, 
Lect. iii.) 

This, certainly, was not less likely to be true in this country 
than in Europe generally. Accordingly, as the same great wu’iter 
remarks, the earliest efforts at legislation among the barbarians 
were soon felt to be rude and inadequate to the state of things they 
found existing. “ One is surprised,” says M. Guizot, “ that the 
permanence of the Roman law, after the fall of the empire, should 
ever have been doubted. Not only do the barbaric laws everywhere 
make' mention of the Roman laws, but there is scarcely a single 
document or act of that epoch wliich does not, directly or indirectly, 
attest their daily application. It was the Pandects which reap- 
peared in the twelfth century ; and when pijpple have celebrated 
the resurrection of the Roman law, it is of the legislation of J us- 
tinian they have spoken, not the perpetuity of other portions of the 
Roman law in the west ; the Theodosian code, for instance, and all 
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the collections of which it was the basis” (Lect. sur la Civiliza- 
tion). 

This would be the natural result, and was the actual result, of the 
manner in which the Saxon Conquest was ultimately, after ages, 
effected, viz., that the conquered race simply became their tributaries.^ 
Tliere could be nothing in this to, disturb or destroy the existing 
institutions, rural or municipal. The Saxons established themselves 
in the manors, and adopted the manorial system. . By degrees they 
conquered the towns, and preserved the municipal system. There 
is no trace either of their creation or destruction of either system. 
They, indeed, established a system of frankpledge. Which led to the 
formation of “ boroughs ; ” but they did not destroy the privileges 
of the cities. On the contrary, the first Saxon monarch (Athelstane) 
who professed to reign over the whole Saxon portion of England — 
and it was but a portion — recognised the customs of the cities,^ 
and established privileges of coinage there. 

All the civil or political divisions of tlie country into hundreds ® 
and counties were, there is every reason to believe, continued sub- 
stantially as they before existed. The common 'notion that Alfred 
divided the country into hundreds and counties, is a vulgar error. 

^ Thus Linganl says, after the Saxons had formed fixed and permanent setfcloments^ 
they gradually sufTerod the natives to retain their national institutions, and their own 
chiefs as subordinate and tributary, Bede gives an instance of both in Edelfred, in 
the year 600 : Qui terras eoruni subjngatis indigenis, aut tributarias genti angloriim, 
aut habitables fecit'' {HisL Eng., voh i. c, 2). What these institutions were has been 
seen ; they wero— whether urban or rural, municipal or manorial — of Homan origin ; and 
thus the chain of descent from the Homan time to the Saxon is distinctly koptup in legal 
history. It is to be observed that it was only a portion of the Britons who preserved 
their independence, and were driven into Wales. The greater part of Bi itain was 
subjugated and subdued by the Saxons, and the races amalgamated. (See Sir E, 
Cracuy's “ English CoitstUution ,** ) 

2 See the Laws of Athe.htane /,, s. 14 ; Anglo Saxon Laws, vol. i., p. 207, 

3 The Saxon “ hynden," liund, consisted of ten persons, and appears to have been 
formed from ‘‘ hnnd," of which the original meaning was ton. The** hyndert,’* there- 
fore, will correspond to the turba of the civil law, ** quia turba decern dicuntur,’’ and 
the tourbe of the French coutuines, ** continue si doit verifier par deux tourbes et 
cbacim d*i celies par dix teuioins '' (Lone/, liv. v., tit. 5, c. 13). And ** hyndens and 
** shires** are mentioned in the earliest Saxon laws {Laws of Ina) ; and, as- already 
known, there is no mention of the establishment of either in any of the Saxon laws. 
Clearly, then, they were known before the Saxons, and that was the opinion of Lord 
Coke (1 InsL, 248), Again, “shires *' are mentioned as already known in the earliest 
Saxon laws (in those of Ina, s. 39 and 361). The notion that Alfred instituted shires 
and hundreds and tithings is a vulgar error. It seenis ])robable, therefore, that the 
real origin of the hundreds and tithings is to be found in the Roman usages introduced 
among the Britons. Tliis seems to have been supposed in the Saxon times : see the 
Ifmor of Justice, for instance. ^So the Saxon laws, vide post. 
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There is no trace in the Saxon laws of their formation, and they are 
mentio^ied in the earliest of them as already existing, allhowgh it is 
probable that the Saxon institution of frankpledge was applied to 
tithings. 

•So as to the officers of these civil divisions of the country, espe- 
cially the sheriff*, whose functions were from the first fiscal, and 
connected with the system of revenue, not of barbarian origin. It 
is probable, and it appears, from express statements in these laws 
that the institutions which prevailed in this country during the 
period of the Roman occupation, wore, in a great degree, revived 
and restored, and were embodied in flie Saxon law. 

In the earliest of the Saxon laws arc to be seen constant traces 
of the old institutions derived directly from the Homans, and the 
earliest of the Saxon historians 2 speak of tliem as framed more or 
less in accordance with the ideas and examples of the Romans ; or 
of those who had been subject to them, and who had imbibed their 
spirit, and adopted their institutions. 

It is a matter of historical fact that, no sooner was the Saxon 
Conquest accomplished, than, under wise monarchs, the work of 

^ Thus, in the laws of the Confessor, compiled soon after the Conquest, Is a pas- 
S!ige : “ Et similiter oliin apud Britones teinponbus llomanonim, in regno 

Britannioo, vocabuntur senatores, qni postca teinporibus Saxonnin, vocabuntnr ahler- 
manni . . . Debent eniin et legos, eb libertaies, ot jura, ot jnsta.s eon s t let n (linos 

regni et antiquas a bonis prcedece.ssoiibus approbatas, inviolabilitnr inotiis omnibus, 
pro posse suo servare.’* Lord Coke was of opinion that the country was 
divided into counties in the Roman times, and that in those times also are to be 
found the origin of our towns, cities, and boi'oughs, of which there can be no doubt. 
He also was of opinion that there were procfects or consuls, and sub-procfects or vice- 
consuls, to the counties ; and that the sherifi' tSaxon shire-reeve), by the Normans called 
viscount, and in Latin vice-comes, would, under the Romans, have been sub-praifect. 
That there were such officers in Roman times no one can question. That they would 
remain during the long period in which the Saxons were gradually and slowly acquir- 
ing dominion in the country, there can be as little doubt ; and that the' Saxons, as 
they thus acquired dominion and became civilised, would retain thorn, giving tliem 
the Saxon names, is most probable. It is thus, Lord Coke conjectures, the consul 
became the earl, and the vice-consul the sheriff, and probably the modern lord-lieu- 
tenant is the nearest approach to the ancient Saxon earl or Roman prscfect of a pro- 
vince, or county, or shire. And Alfred only revived these divisions and institutions 
(1 Inst., sec. 248). 

2 Thus Bede speaks of Etbelbert, whose laws are among the earliest : Qni inter 
caetera bona, quae geuti suae consulendo conferebat, etiam decreta illi jndiciorum, juxta 
exempla Romanorum, cum consilio sapientium constituij^; quae conscripta anglorum 
sermone bactenua habeutur, et observantiir ab ea; in quibus priraitus posuit, <pialiter 
id ernendare deberet, qui aliquid rerum vel ecclesiae vel episcopi, vel rcliquorum 
ordinum facto auferret ; volens scolicet tuitionem eis, quos et quorum doctrinam susce- 
perat^ praestare {Hist Eccles,, ii. 5). 
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consolidation and civilisation was commenced, the Eoman institu- 
tions and divisions of government were adopted, and the terms they 
had used were employed.^ 

As might naturally bo expected, so soon as the Saxons became 
civilised enough for anything like law, they resorted to the laws of 
the Romans. As an eloquent writer has justly and truly remarked : 
“ The inheritance of Roman wisdom was transmitted to the fierce 
barbarians of the w'cst, and, as they wrought the materials of the 
temple and amphitheatre into their own rude fortresses and dwell- 
ings, so did they occasionally incorporate the precious fragments 
of Roman law into their owumnformed and scanty jurisprudence. 
This, however, they sometimes did unconsciously, and, at most, 
against their will. But when society improved, men looked on the 
•Roman law with increasing veneration, as the surest basis of civil 
order ” 2 (PhilUmore’s Introd. to Roman Law, p. 11). 

^ Thus in the laws of Tna we find mention of the aldermanni, quam Latine comi- 
tem vel seniorem dicunt*’ (s. 40). And in the laws of Edward, the king com- 
mands “ omnibus prefectis/* and he declares that he who shall have deforced any one 
should do right, corain preposito suo ; ” and again, “ de prephsitis audibo testimoni 
rectum facere volentibus (s. 5) ; and again, ut oninis prepositns habeat geinotiuin 
ad qnatuor ebodomadus ;** whence it is plain that the “ procEectus ** or prepositns 
answered to the Saxon sherilF, and that the Saxon sheriff was the Roman prefect. 
So the comes '' is spoken of as equivalent to the Saxon alderman or earl {Anglo- 
Saxon Laws^ vol. ii. p. 485). It is impossible not to see that Roman words were 
used as describing the certain officers or functionaries, which could only have been 
from their already existing at the time of the Siixfui invasion. 

® The epoch of barbarian legislation, the learned author adds in a note, reaches from 
the fifth to the tenth century, including the laws of the Anglo-Saxons (/6^d.), ivhich 
implies tliat the law prevailing here before was not barbarian. A similar account is 
given by Guizot {Tlht, de la Cioilization en France^ vol. i., p. 30), a work of which it 
has been well said, “ France may be proud,” “ Should we open,” says Guizot, “ a bar- 
barian code, we shall everywhere find the traces of the Roman society, of its institu- 
tions and magistrates, as well as of the civil legislation. The municipal system 
occupies an important place in it; the curia and its magistrates meet us at every step, 
and attest that the Roman municipality still subsisted and acted. And not only 
d,id it exist, but it acquired more importance and independence. At the fall of the 
empire, the governors of the Roman provinces — the prm.sides, the consulares— dis- 
appeared. In their place wo find the barbarian counts. But all the attributes of tfte 
Roman governors did not pass to the counts ; they made a partition of them. Some 
belonged to the counts, and these in general were those in whom the central power 
was interested, such as the levying of taxes, &c. ; the others, which only concerned 
the private. life of the citizens passed to the curioc and the municipal magistrates” 
BUT la Civiliz, en France, Lect. ii.) This was written of Gaul, but it was as 
true of Britain, which formed part of the same prefecture ; and we find the vice- 
comes, or sheriff in this countiy, exercising ^ portion of the functions here described 
as having belonged to the Roman officers of the empire, especially in relation to the 
taxes, &c,, while the comes ” succeeded to the ** consul or praetor.^' 
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That our municipal institutions had a Homan origin is not to be 
doubted, and is acknowledged by the most eminent historians. i 
Nor was it only municipal corporations which we owe to the 
Eomans, although these, as Guizot points out, were the nurseries 
of freedom, of commerce, and of civilisation {Lectures sur la Giviliz. 
de V Europe, Lect. vii.) There were other corporations, such as 
guilds or trading confraternities, which are usually ascribed to the 
Saxons, but which, as that great author shows, we really owe to 
the Eomans. And the way in which they arose well illustrates 
the silent, unobserved growth of laws and constitutions. He s.ays, 
“ By one of those revolutions which work on slowly and unseen, 
until they become accomplished and manifest at a particular epoch, 
whose course we have not followed, and whose origin we never 
trace back, it happened that industry threw off the domestic menial 
character it had so long borne, and that, instead of slave artisans, the 
world saw free artisans. This was an immense change in the state 
of society, a change pregnant with incalculable results. When and 
how it was operated in tlie Eoman world, I know not ; but at the 
commencement of the fifth century it was in full action. There 
were already in all the large towns of Gaul (the prefiicture which 
included Britain) a numerous class of free artisans already created 
into corporations, into bodies formerly represented by some of their 
own members. The majority of these trade corporations, the origin 
of which is usually assigned to the Middle Ages, may readily bo traced 
back to the Eoman world ” {Lect. sur les Giviliz. France, Lect. ii) 
And it is beyond a doubt, though not so generally understood, that 
the Eoman system was the origin of our manorial institutions.^ 

^ Thus Sir James Mackintosh says, “One part of the Roman institutions luid 
permanent consequences, of which we trace the fruits at this day. Tins was their 
care in providing for the government and privileges of towns. Thirty-three towns 
were established in this country, with various constitutions. The choice of the 
decurions, or senators, out of whom the magistrates were taken, was left to the 
inhabitants. To these magistrates belonged the care of the public worship, the muni- 
cipal property, and the local police, together with some judicial powers. Whatever 
may have been some of the consequences which are attributed to the condition of 
these subordinate republics, it cannot be doubted that the remembrance and the 
remains of them contributed to the formation or preservation of their elective govern- 
ments, customs which were the foundation of liberty among modern nations” {Mack, 
Hist, Eng,^ vol. i. p. 25). 

- What Guizot says of the Gaiilo-Romans is just as applicable to the 15ritanno- 
Romans. “ They first established themselves in the habitations, whether in the 
cities or in the mllo!, amidst the country districts, and the agricultural population ; 
and rather in the latter dwellings, whose situation was most conformable to their 
natidnal habits. Accordingly, the villm, of which constant mention was mad^ 
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That the system existed here when the Saxons came has been 
already shown ; that they would adopt it, would, d priori, be pro- 
bable; and as a certain fact, that they did so, the great author already 
quoted observed. " The Saxon invaders would, as they seized upon 
the villas or mansions, and the manors or estates, adopt that 
system of cultivation and tenure -which they found existing, and 
would soon find to be the most convenient, and thus the manorial 
institutions would become as much the centres of civilisation in the 
country as the municipal in the cities. 

The same great author shows how gradually the Roman institu- 
tions grew upon the barbarians, and by degrees got rooted beside 
their own. “Since we have studied the barbarian laws, we ad- 
vance more and more to the same result ; the fusion of the two 
societies (i.e., the Roman and the barbarian) becomes more and more 
general and profound ; tlie Roman element, whether civil or reli- 
gious, dominates more and more. ... It exercises a prodigious 
influence over the institutions and manners which associate them- 
selves with it ; it gradually impresses on them its :character ; it 
dominates over and transforms its conquerors'^. ... In fixing 
themselves and becoming proprietors, the barbarians contracted 
among themselves relations much more varied and more durable 
than any they had hitherto known. Their civil existence became 
much more extensive and permanent. The Roman law alone could 
regulate it ; that alone was prepared to provide for so many rela- 
tions. The barbarians, even in preserving their customsj even 
while remaining masters of the country, found themselves taken, 
so to speak, in the nets of this learned civilisation, and found 
themselves obliged to submit in a great measure, doubtless not in 
a political point of view, but in civil matters, to the new social 
order ” (Lect sur la Civiliz. en Europe).'^ 

In the early Saxon laws and institutions there is no trace of the 

under the first race, were the same, or almost the same, as they had been before 
the invasion ; that is to say, they were the centre of improvement, and habitation 
of great domains and buildings, scattered throughout the country districts, where 
barbarians and Romans, conquerors and conquered, masters, ' freemen, labourers, 
slaves, lived together ** {LecU sur la Civiliz, en France^ Lect. 4). It is manifest that thus 
the manors would become centres of civilisation in the country, as much as the 
municipal in the cities ; and both were of Roman origin. 

^ Les barbares, touten conservant leurscoutfimes, touten demeurantlesmaitres de 
pays — se trouv^ent pris, pour ainsi dire, dans lea filete de cette legislation savante 
et obliges do lui aoumettre en grands partie, non sans doute, le point de vue poli- 
tique, mais en mati^re civile, le nouvel ordre social {Lect, cur la Civ,, vol. iii. 386). 
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establishment of a manorial system ; and it is beyond a doubt that 
they found it here and adopted it. The earliest of the Anglo- 
Saxon laws make allusions to a state of things and a class of 
tenants necessarily involving the existence of the system. It is 
manifest that the villeins, or villani, who are admitted to have 
been the originals of the modern copyholders, were identical with 
the Saxon ceorls and the Homan “ coloni ; ” and thus it is shown 
that manors were of Eoman origin, since copyholds were held of 
manoi's by immemorial usage and the custom of the manor.^ 

Thus, then, all the more important and influential institutions 
of the country, civil or ecclesiastical — the municipal, the manorial, 
the parochial, and the episcopal — none of which, except the obliga- 
tion of tithes and other ecclesiastical dues,2 were established by 
the Saxons, but were found existing here, and simply adopted by 
them, were derived from the Eomans. So as to the law, written or 
unwritten, all of it which can be deemed worthy of the name of 
law, was derived from the same source. 

It would be a great mistake — but it is one into which our 
author and most other writers on our legal history have fallen — 
to imagine that all the law of this country in Saxon times was 
contained in the Saxon law^s. Tliese were the leges scriptw 
but beyond and above these there was a great body of law, far 

^ Thus, for instance, in the laws of Ina thei'e is a section ** cle colono regia («. 19)> 
and another “ dc colono vel villanoJ^ SI tiius colonm vcl vUlanus furctur ; so that the 
‘^colonus” and the “ villanus” were spoken of as identical (s. 22), And in another, 
headed ‘‘ De villani mausione claudcnda/’ the villani are called ceorls** (s. 40) ; and 
so, in another, De villanorum pascius claudendis : ** it commences, Si ceorli 
haheant herbagum,’* &c. ; so that here, again, the ceorls ** and the villani ** are 
spoken of as identical, and the ceorls, villani, and coloni are clearly identified wiih 
each other. Thus it is demonstrated that manors were of Roman oiigin, and the 
whole system of copyholds {A'nglo-Saxon Laws, vol. ii. p. 461). At the time of the 
Conquest, it was well understood that the “ villani/* as they were then called, were 
those who held land upon servile tenure, such as tilling the soil, taking care of cattle, 
&c. {Anglo-Saxon Laws, vol, ii. p, 433) ; and after the Conquest, they were well under- 
stood to be the coloni *' of the Roman times. “ Coloni ** are then spoken of as 
terrarum exercitores ; ** non vexentur ultra debitum et statutum ; nec licet doxninis 
removere colonos a terris*, dummodo debita servitia persolvant {Laws of William the 
Conqueror^ s. 29). It is well understood, and is stated by Guizot, that the coloni** 
of the Romans were identical with the ‘^villeins** of the later times; and in the 
Latin versions of the Saxon laws they are called ^‘villani,” while, in the Saxon 
version, they are ‘‘ ceorls ** (pronounced churls *'), or husbandmen. 

® As, the payment of church-scot {Laws of Ina) ; and Peter’s pence {Laws of Edgar), 
® This distinction between the lex scripta and the lex non sadpta was itself derived 
from the Roman law, and is laid down in Justinian’s Institutes at the outset. The 
Roman ecclesiastics were well aware of this, and of the value of tradition. 
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more valuable and influential, which was unwritten, and derived 
by tradition from the Eomans. Much of it was embodied in the 
institutions they had established, political or social, as the muni- 
cipal and the manorial. And there was much more, derived by 
tradition from the Eomans. 

It would be a great error to suppose that the Saxon laws con- 
tained all the law the Saxons had. They derived a whole system 
of laws and institutions from the Eomans ; their written laws were 
only additions thereto, and for the most part rude and barbarous. 
When the Saxons, like the other barbarian nations which had 
conquered portions of the Eoman empire,^ became desirous of 
forming a regular law, they could do no more at first than put into 
writing their own barbarous usages. But by degrees they became 
sensible of their barbarism ; they learnt a better law, and there 
grew up among them an unwritten law, derived from the traditions 
of the Eoman law, which remained when their own rude written 
laws had become obsolete. And hence a constant struggle after 
something better — a continual tendency towards the 'laws and in- 
stitutions of Eome. In treating of the various atfcmpts at extricat- 
ing European society from barbarism, the same great writer says : 
“ The first attempt made, though but slightly effective, must not 
be overlooked, since it emanated from the barbarians themselves, 
was. the drawing up of the barbaric laws. Between the sixth and 
eighth centuries the laws of almost all the barbarous people were 
written. Before this they had not been written ; the barbarians 
had been governed simply by customs, until they had established 
themselves upon the ruins of the Eoman empire. We may reckon 
the laws of the Saxons. There was manifestly a beginning of 
civilisation — an endeavour to bring society under regular and 
general principles. The success of this attempt could not be 
great ; it was writing the laws of a society which no longer 
existed — the laws of the social state of barbarians before their 
establislmient upon the Eoman territory, before they had ex- 

^ “ Lorsque les nations germaines conqnirent I’empire remain, elles y trpuv6rent 
I'usage de I’dcrifure ; et, k I'imitation des Bomains, elles redigisrent leurs usages par 
dcrit ; et en firent des codes. Les invasions, les guerres intestines, replong^rent les 
nations vidtorieuses dans les tdn^bres dont elles dtaient sorties, on ne sut plus lire ni 
<Sorire. Cela fit oublier les lois barbares Sorites, le droit roinain. Et par la chute de 
tant di lois, il se forma partout des coutumes. Ainsi, comme dans I’etablissement 
de la monarclue on avait pass^ des usagps des Germaines h des lois dcrites, on revint, 
quelques siecles apr^, des lois dcrites h des usages non dcrits ” (Mont. E^rit da Loi*, 
lib. ii. 8, 0. 11). 



SAXON ADOPTION OF ROMAN LAW. lui 

changed the wandering for the sedentary life; the condition of 
noniade warriors for that of proprietors. We find indeed here and 
there some articles concerning the lands which the barbarians had 
conquered, and concerning their relations with the ancient in- 
habitants of the country ; but the foundation of the greater part of 
these laws is the ancient mode of life — the ancient German con- 
dition; they were inapplicahle to the new condition, and occupied 
only a trifling place in its development ” (Ibid.) 

All this was eminently true of the Saxons in this country, and 
their earlier laws, which bear the traces of their rude and savage 
state, and are obviously only the first attempts at anything like 
settled law. And though they allude to institutions as already 
existing, such as the “hundred” and the court of the hundred, there 
is no trace of their having themselves introduced or established any 
but the most barbarous usages, as the ordeal, compurgation, &c. 
And if Alfred’s institution of frankpledge be an exception, it ap- 
X^ears to have been founded upon an oi'ganisatiou already existing. 

As regards all sec fda?* institutions, indeed, beyond the mere adoj)- 
tion of the municipal or manorial institutions, wliich the Saxons 
found here, there is nothing in their laws except rude and barbar- 
ous usages, save so far as they had derived some first x)rinc‘ix)les 
and elementary ideas of law from llomau sources. Thus as to the 
general xu’inciples of jurisprudence, and tlie administration of justic(5, 
there can be no <]uestion that they were derived by tlie Saxoirs from 
the Roman system, although doubtless in a very rudimentary form. 
Thus, for instance, as to the fundamental xn'iuciple, which lies at 
the basis of all law, the supremacy of pnblic justice over private 
revenge,! a principle so utterly antagonistic to the usages and ideas 


^ As Guizot observes, the German notions of law, its exemplified in the earlier Saxon 
laws, did not rise so high as the prohibition of private revenge ; it only sought to 
mitigate it by levying it off, so to speak, under a system of pecuniary fines or com- 
pensation. But in the laws of Ina we find the great principle laid down which lies at 
the basis of all law ; that a man must demand justice before he takes revenge, even 
when that revenge is allowed by law, as in the instance of a distress damage peasant, 
a relic of the old national law still remaining in our law {Laws of Ina^ s. 9). If any 
one committ the offence of forcible seizure of land, and ouster of another, he should 
give up what he had seized, and pay a fine to the king {Laws of Ina^ c. 10). 
So if any one take revenge, i.e., a distress, before he demand justice, let him give up 
what he has taken and pay damage. Here was the principle. It was afterwards 
developed. The best comment upon this is afforded by a reference to the statute of 
Marlbridge {temp, Henry III.), in which the same principle is laid down and en- 
forced. *^Et nullus de emtero ultiones aut districtiones faciatper voluntatem suam;” 
and upon which Lord Coke’s comment is, Ultiones; that therefore they (refusing the 



liv INTRODUCTION TO THE PRESENT EDITION. 

of barbarians like the Saxons,! it will be found laid down for the 
first time as Saxon law, enacted after the Eoman influence had 
revived. Enacted no doubt in simple cases, and in an elementary 
form ; but still there was the germ which afterwards grew, the 
principle ultimately developed. 

So as, to the next great principle, that the duty of securing that 
justice should be administered rested with the sovereign, and that 
in case of failure or defeat of justice in the local and popular 
tribunals, the sovereign power must provide for and enforce it. 
This principle also, plainly derived from the Roman system, as it 
rather ran counter to the original Saxon institutions, is scarcely to 
be found in the earliest Saxon laws, though it by degrees was 
recognised and developed. 

So as to the important principle of the origin of right and pro- 
perty in land, as derived from the sovereign, and reverting to him, 
by way of forfeiture, on breach of allegiance. This, like the other 
great principle, that justice was the prerogative of the crown, was 
of Eoman not of Saxon origin; and is to be found athrst obscurely 
implied, and then gradually arising in the Saxon laws, and implied, 
though imperfectly and obscurely, in various ways. 2 

course of the king’s laws) took upon them to be their own judges in their own causes, 
and to take such revenges as they thought fit untilthey had ransom at their pleasure.” 
That is taking distresses not according to law, as for services, rents, or damage feasant, 
but for revenge, without lawful cause. Here we see how the ancient law illustrates 
the later. 

^ The Saxon tribunals, those of the county or’ hundred, were merely rude and 
noisy assemblies. They could not all at once be got rid of, since the barbarians 
clung to their native usages ; but in the Saxon laws which show the first signs of 
reviving civilisation, there is a provision which indicates rather a jealousy of the 
royal prerogative to enforce justice ; though perhaps, on the other hand, it may he 
deemed to contain the germ of a better system. It was provided that if any one 
demand justice before a shire man, or other judge, ^.c., the ealderman or hundredor, 
and cannot obtain it, and the other will not give him security, let him pay a fine, 
and within so many days do justice ; the breach of which would be an offence against 
the general law, which the king could visit {Laivs of Inay s. 8). And the same pro- 
vision is to be found in subsequent laws {Canute, s. 17). In the laws of Edgar, pro- 
vision is made for the regulation of fine or forfeiture to the king, in case of dis- 
regard of the courts of the hundred (Laws of Edgar IT, 7) ; and there is alscr mention 
made of outlawiy, the effect of which was to put a man out of the protection of the 
law, and his property in the power of the king (IMd,) So a law of Athelstane ; if the 
lord denies justice, and the king be appealed to on that a.oco\xnt (Athelstane, s. 3). So 
a law of Ethelred, that no man made a fine for any accusation, except it be with the 
witness of the king’s reeve (Ethel*, s. 1), Zt is obvious that the principle was gaining 
ground, that justice was the king’s prerogative. 

* These two principles are closely connected, and lie at the basis of any settled system 
of government. Thus in the laws of Ethelred, it is laid down that the king is entitled 
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So as to the transfer of land by donations or deeds, ^ which are 
alluded to in the Saxon laws ; and the use of charters, or deeds, by 
way of grant or conveyance, all which must have been of Eoman 
origin, seeing that such transfers could not have existed among the 
Saxons in their native state, in which the very idea of settled pro- 
perty itself could hardly have arisen ; nor could deeds or written 
instruments have been used among a people whose very king could 
neither read nor write. 

So as to the whole subject of the dominion over land, or the pos- 
session or occupation of land, and the rights which long use or 
possession might confer, or contracts for the use and occupation of 
land, all heads of law which could never arise in a country which 
had not reached a certain stage of civilisation and ideas of settled 
property, to which the Saxons certainly had not attained when 

to the penalties that those incur who have ^^bocland,*’ Le*, freehold land held of no 
one, but thus regarded as held really under the crown ; a plan and system of the 
Roman principle, that property in land could only bo derived from the sovereign 
power of the state, and held under its sanction (Elhel.^ s. 1). So if a man fled from 
his lord, he was to forfeit all he had, and the lord might seize his possessions, but if 
he had bocland, that was to go to the crown (Can, s. 78). So in another law the 
bocland was to be forfeited to the king (vide ibid.) The very distinction between bocland 
or land conferred or conveyed by deed or written instrument, and as distinct from land 
simply held in common folkland, must have arisen among the Saxons subsequent 
to their arrival in this country, when they certainly could have no deeds, and writing 
was unknown even to their kings. Moreover, the very idea of a deed granting and 
delivering an estate or land implies an idea of different estates or kinds of property in 
land, far too complex for barbarians, and which it is natural to suppose came from 
the Romans ; the distinction in question being known to the Romans, 

^ The whole subject of donation, it need hardly be stated, is treated of profusely 
in the Roman law, entire tables of which have been transferred to our own, fis, for 
instance, donatio mortis causa. The idea of donation, however, involves property, 
and settled property in land could scarcely have existed among the Saxons in their 
native country, still less could donations by deeds or instruments in writing have 
been known among the people, whose kings, it is clear, could not write, since their 
charters, mentioned in the Saxon laws, were always signed by them as marksmen. 
Instances, however, of such deeds are to be met with in the Saxon chronicles as early 
as the seventh century, always associated with ecclesiastics, w^ho, doubtless, drew 
them up, and derived them from the Roman law. It is mentioned as a most remark- 
able thing of Alfred that he could read ; and in his time there is a Saxon law 
which shows that deeds of grant were used. The man who has bocland, and which 
his kindred left him, must not give it from his kindred, if there be writing or wit- 
nesses that it was forbidden by those men who at first acquired it, and by those who 
gave it to him, that he should not do so ; and then let it be declared in the presence 
of the king and the bishop before his kinsmen.” This was the Saxon mode of trans- 
fer by public declaration or delivery, and the instruments or deeds were obviously of 
Roman origin. Si scriptam intersit testamenti, et testi, quid eorum prohibuerit 
qui hunc adqniserit,” &c. The idea of conditional donations was far too artificial 
to have been invented by a rude race like the Saxons, and was plainly derived from 

Roman law iPQItUd,,^ lib. .tJlwrQWuxh 
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they originally invaded Britain, and all treated of fully on the 
Homan law ; there can be no reasonable doubt that the provisions 
on such subjects contained in the Saxon laws were derived from 
that source, though, no doubt, at first in an elementary form, and in 
the simijlest possible cases. ^ 

Thus, therefore, on these different subjects, so important as lying 
at the basis of any system of law — the only traces of law the 
written laws of the Saxons had — were derived from the Koman 
law ; and these are the only portions of their laws not barbarous. 
These portions of the Saxon written laws, however, are but few 
and fragmentary ; and the bulk of the laws will be found to have 
been either more barbarous usages, or moral and religious pre- 
cepts, inserted by the ecclesiastics "v^ho framed them, and which 
belong rather to the moral law than to the municipal. The little 
that is in them that deserves the name of law, is clearly of Roman 
origin, and that portion is but small. The rest of their law — that is, 
the great bulk and body of civilised law among the Saxons — must 
have been derived from the Romans by tradition.^ 

There was, indeed (as already hinted), one great benefit derived 
from the Saxons, and that was the infusion into our institutions of 
that spirit of freedom and equality which gave them fresh life and 
vigour, and enabled them to endure. Thus the philosoplucal his- 
torian, Hume, observes of them : “ At the Teutonic invasion, 

^ Thus, as to the law of possession and dominion, the Eoman law held that a man 
might be in possession of land occupied by his farmers or tenants as much as if he 
himself occupied personally {Inst., lib. iv. tit. xv. s. 3 ; Cod, Just., lib. vii. tit. xxxii.) 
The bearing of this principle upon the manorial system, under which lands, portions 
of the lord’s demesnes, were held at his will, according to custom, will be obvious, 
and no one will suppose it had ever occurred to the Saxons ; and the Roman law had 
always recognised as to landed property, the effect of usucapio, to which the Christian 
emperors had added the effect of prescription for a certain number of years, which 
Justinian made applicable to the provinces, fixing the period of prescription as to 
land at about twenty years — the very period which, from time immemorial, raised 
a possessory right, according to our common law. This, again, is far too artificial to 
have arisen among the Saxons. So as to the whole law of servitudes to which land 
may be subjected, it is essentially of Roman derivation. So as to leases of land at a 
rent, as to which there is a provision in the laws of Ina with reference to emblements, 
where the lan&lord had terminated a tenancy after a crop was sown (Laws of Ina, c. 67). 

® These laws are divided for the most part into provisions as to pecuniary compen* 
sation for bodily injuries, the ordeal and other barbarous usages, and pious precepts 
as to the observance of moral and religious duties. It is not too much to say that 
there is not any piece of municipal law except either such few fragments of Roman 
law as have happened to get in, or such provisions as relate to the assemblies o 
the hundred and the county, which were really mere turbulent popular meetings, 
utterly unfitted for any judicial duly. 
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Europe, as from a new epoch, rekindled her ancient spirit ; and if 
that part of the globe maintains sentiments of liberty, honour, 
equity, and valour superior to the rest of the world, it owes these 
advantages chiefly to the seeds implanted by these generous bar- 
barians” {Humes Hist, vol. i.. Appendix). 

The great Erench writer, Guizot, has expressed similar opinions: 
that the benefit we derived from the barbarians was the spirit of 
freedom. This spirit was embodied in this country in the popular 
tribunals introduced by the Saxons in their county courts. Guizot 
described how, at the decline of the Roman empire, t the spirit of 
despotism had prevailed, and destroyed the energy of nations. 
And our own acute historian. Sir J. Mackintosh, has described tlie 
Saxon spirit of freedom^ infused into their poj)\ilar tribunals, 
breathing life, and vigour, and energy into all their institutions. 

It was out of these popular tribunals w'as afterwards derived the 
system of trial by jury, which had, no doubt, originally belonged 

^ Guizot thus describes the state of things towards the close of the empire ; — 

The governors — the Emperor’s immediate representatives, charged throughout the 
empire with the interests of the central government, with the collection of taxes, and 
the whole executive power — by degrees absorbed the judicial, not only as between the 
sovereign and the subject, but as between the subjects themselves. The whole civil 
and criminal jurisdiction was in their hands. With two exceptions, they adjudicated 
all suits; in tlie first ages, the governor deciding only tlie law, and apjiointing a 
private citizen called the judex^ or juror, to deckle on the question of fact ; but by 
degrees a despotism established itself, and the ancient liberties of the peoj)lo disap- 
peared, tlie intervention of the judex becfiirie less i-egular, and the institution fell into 
disuse. The entire jurisdiction, then, in all oases, apportained to tlio govtjrnors, 
agents and represcntiitives of the Emperor in all things, and masters f>f the lives and 
fortunes of the people, with no appeal from tbeir judgment but to the einpciror in 
person. Thus the jurisdiction of the governor.^ comprehended all things, all classes 
of society ” {Guizot, Lect. sur la Civ., v. i. ; Gibbon, c. ii.) 

2 « meetings of the people at the courts of shires, hundreds, and tithings, at 
which the humbler classes were necessarily more important than in the ordinary 
assemblies, contributed still more to cultivate the generous principles of equal law 
and popular government ; and though trial by jury was then unknown, it cannot be 
doubted that the share of the people in these courts, where all ordinary justice was 
administered, must have led tho way to that most democratical of juridical institu- 
tions. It is an ingenious and probable conjecture that the smaller of these courts 
produced the assembly immediately above it in regular order. In their original seats, 
indeed, we learn from Tacitus that there were hnndredors in the district, as well as 
in the supreme assemblies of the whole people ” {Hist. Eng., by Mackintosh, v. i. p. 81 ) 

“ The spirit of equity and freedom breathed into our government by the Saxons has 
never entirely departed from it, and we follow their example still, employing legal 
and aristocratic temperaments to render the ascendancy of the people more safe for 
public order, and therefore more insured against dangerous attack ” (Sir J. Mackinto.sh’fl 
Hist. Eng., y. i. p. 83; Lardner’s ed., Cab. Cyc.) There is a passage in Guizot’s 
lectures upon the civilisation of France, in which that thoughtful and philosophical 
writer finely describes the distinguishing elements or agencies in that European civili- 
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to the Eoman system, but had declined and died away in the pro- 
vinces under the stipendiary influence of despotism, and was destined 
to be revived by degrees in a far more vigorous form through the 
medium of the popular tribunals of the Saxons. It was, however, 
by a long, a slow, and a laborious process that this was effected, 
and the rough popular assemblies, as established by the Saxons 
were far remote from anything like judicial tribunals. There was, 
however, an element in them which ultimately led, to the restora- 
tion of legal tribunals and judicial trials, and that was the presence 
of the bishops in these assemblies. It was indirectly through their 
influence that these popular assemblies were by degrees transformed, 
and that an intelligent administration of justice restored by infus- 
ing the Saxon spirit into Eoman institutions. 

To understand this it is necessary to attend to the state of 
ecclesiastical institutions among the Saxons. The country had 
already been divided into ecclesiastical dioceses,! during the 

sation ; and it applies equally to this country. He says : The spirit of legality, of 
regular associations, came to us from the Roman world, from the Roman municipal- 
ities and laws. It is to Christianity, to the religious society, Hiat wo owe the spirit 
of morality ; the sentiment and empire of rule ; of a moral law, of the mutual 
duties of man. The Germans” (including of course the Saxons) conferred upon us 
the spirit of liberty — of liberty such as we conceive of and are acquainted with it — 
in the present day; txs the right and jiroperty of each individual : master - of himself, 
of his actions, and of his fate, so long as he does not injure others” {Lextmxs sur la 
Givilization^ Lect. vii.) 

1 The Roman empire in its later ages had a civil system of division, which included 
provinces and dioceses, and when the empire became Christian, that division was 
adopted for ecclesiastical purposes ; and no one who has read Bedels Ecclesiastical 
History or other early chronicles, needs to be told that the Christian religion was 
established here under the Romans, and that this ecclesiastical division was estab- 
lished in Britain during the Roman occupation. When the Saxons were converted 
by the Roman ecclesiastics, this same ecclesiastical orgcanisation was re-established, 
and, though in some instances the dioceses may have altered, the system was the 
same. So as to parishes, they would appear to have been of Roman origin, and to 
have existed here before the Saxon times. There can be no doubt that when the 
Romans became Christian, they made a regular provision for the support of the 
clergy; the owners of the “villas*' or country estates, afterwards called lords of 
manors, made such provision by means of grants of lands; and at the same time 
the Roman institutions of tithes and oblations were adapted to the saine object, the 
lords being patrons of the ‘‘livings” thus created ; and thus in an ancient legend of 
the time of St Augustine, to be found in the Historia aurea of Johannes Anglicus 
MS., part 2, lib. xvii. o, 72, mention is made of the pair onus mllce, or lord of the 
manor, as being patron of the church, and entitled, to the tithes. This was just at 
the end of the sixth century, and indicates at that early period such an identity with 
the Roman institutions as to afford the strongest evidence of an adaptation of them 
by the Romanised inhabitants of this country during the Roman occupation. In 
the laws of Ina, mention is made of ehurch-scot; a species of oblation, which 
was probably the origin of church-rates ; and which even then was compulsory, for 
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latter portion of the Eoman occupation, wlien the empire had 
become Christian. And the division of dioceses into smaller 
districts, afterwards called parishes, was founded upon the mano- 
rial system, already shown to have been derived from the Eomans, 
and was in existence here when the Saxons aiTived, and were 
adopted by their conversion to Christianity, with the whole ecclesi- 
astical system to which they belonged. 

It will be seen by reference to the Saxon laws, that not only 
were the endowments of the church protected, but all its privi- 
leges and immunities as established in the imperial laws wore re- 
cognised and re-established — as the right of sanctuary,! and the im- 
munity of the clergy from secular jurisdiction.^ 

the law was, that church-scot shall be paid (s. 61) ; and though it does not say to 
whom, it should seem that it must have been to the priest of tho parish, that is, of 
the “vill” or manor. Mention is made in the same laws of churches as sanctuaries 
(c. 57). This was in the eighth century. In the laws of Ethelbert, at the close of tlio 
sixth century, mention is made of the property of the church and of bishops and pi iosts ; 
and in the laws of Edgar, mention is made of tithes, which, however, existed much 
earlier. That tithes existed prior to the middle of tho eighth century appt^ars from 
one of the canons of Archbishop Egbert, a.b. 750; that tithes ought t<.> be i»aid, 
and they are alluded to as having been declared by Augustine, ‘*ut Augustinus 
dicit ^ decimaj igitur tributas sunt ecclesiarum et egentum animarum^’ (s. 102, Anr/Zo* 
jSaxon Laws, vol. ii. p. 112). At the end of the eighth centuiy, Offa, king of Mercia, 
made a grant to the church of all the tithes of his kingdom, and EtJiolwnlpb half a 
century afterwards extended it to the %vhole realm. In tho laws of Edward and 
Gu thrum, towards the end of the ninth century, the payment of tithes and other 
oblations is enforced (c. 01), And so by the laws of Athelsiane, about the yc'ar 9o0, 
Thus in a law of Edgar it was ordained that every tithe be rendered to the old 
minster to which the district belonged (the Saxon w iird hyrnes ” being in the Latin 
version rendered pavochia ) ; and it is then added, that any thane who on his bocland 
had a church with a burial- j)! ace, might give the third part of his tithes to that 
church {AwjlO’ Saxon Laics, vol. ii. p. 203). So in the laws of Etbelred, s. 17, it >vas 
ordained that tithes should be paid at specific periods ; that is, to the churcli to 
wliich they of right belonged, i,e., the church of the ecclesiastical district or parish. 
And so in a subsequent law of Etbelred, it was provided that a third part of the 
tithes should go to the reparation of the church, the church to which it was pay- 
able — the church of the district or parish {Anr/lo-Saxon Laws, vol. i. p. 343). About 
the same period, mention is made in the Ecclesiastical Institutes of x^arishioners ; 
that is a word used which is so translated in the Latin {Anr/lo-Saxon Laws, vol. ii. p. 
423). Thus, therefore, it appears that parishes in the sense of ecclesiastical districts, 
with endowments of lands or houses set apart for the support of the clergy, had 
become adopted by the Saxons, and was protected by their laws. And not only so, 
but payment was enforced : of tithes, church-scot, and Rome-feoh, — Rome-fee, that 
is, Peter s pence {Laws of Ltkelred and Canute). 

^ The right of sanctuary is recognised in the Saxon laws from those of Alfred to 
the time of the Confessor, Vide Anglo-Saxon Laws, vol. i. 

2 This also it appeared was recognised in the time of Alfred, for the Mirror states 
that he caused a judge to be hanged who had condemned a clerk to death, whom he 
had no jurisdiction to try (Mirror of Justice, c. v. s. 1). So in the laws of Etbelred* 
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And not only were the immunities and privileges of the church 
fully recognised, but her powers : that is, her powers as derived 
either from her pastoral office and mission, or from her function of 
spiritual direction in foro conscientice. As regards the first, her 
freedom from secular corruption or state control was distinctly 
asserted.^ 

And as to the power of spiritual direction or correction, in foro 
conscientice, in the declaration of spiritual sentences for spiritual 
offences — in other words, the administration of canon or ecclesi- 
astical law — the Saxon law abundantly and emphatically recog- 
nised it; and not only so, but to a great extent enforced it by 
temporal penalties, as a secular correction for spiritual purposes.^ 

Thus it will be seen that the position, the privileges, and the 
■powers of the church were fully secured and protected by the Saxon 
laws ; and that, therefore, her prelates were possessed of the most 
powerful influence. And when it is borne in mind that they were 
in close connection with Eome, and that the great lathers of the 
church had written in terms of the highest eulogy of the Eoman 
law, it would be likely that the influence shohld be exerted in 
favour of a recurrence to Eoman laws and institutions. 

This, indeed, is what, according to the opinion of the most emi- 
nent historians, actually took place. Guizot repeatedly refers to 
the influence of the prelates upon the barbarians as an important 

If a priest become a homicide, or otherwise flagrantly commit crime, let him forfeit 
his order and country, and be an exile as far as the pope may prescribe to him, and 
do penance. If a priest commit perjury or theft, let him be cast out of his 
order, and unless he make amends as the bishop may direct; and if he desire 
to clear himself, let it be, &o. (c. 26). These laws are re-enacted by Canute (c. 4). 
If a man in holy orders commit a crime worthy of death, let him be seized and held 
to the bishop’s doom as the deed may be. 

^ Thus in the laws of Ethelred, “ Let no man henceforth reduce a church to 
servitude, nor unlawfully make church-m^ngering ^ nor turn out a church minister 
without the bishop’s counsel ” {Ethelred^ vi. c. 15). / That is, the privilege of patron- 
age was not to be pressed so as to assert in effect a power of control over the pastorship^ 
nor was a cleric to be either appointed or ejected without the bishop’s consent. 

^ As already mentioned, the laws enforced the payment of church dues and tithes 
and Peter’s pence ; they also enforced the observance of fee Sundays and festivals 
or fasts {Laws pf Canute^ 45), So the bishop was invited to attend the county 
court, for the express purpose of declaring the law of God — by which was meant the 
law of the church, the canon or ecclesiastical law. The laws of Ethelred speak of 
pecuniary penalties for spiritual offences, to be applied according to the direction of 
the bishops, as a secular correction for divine purposes (c. 51). So the laws of 
Edward the Confessor collected by the .Conqueror speak of enforcement by the law 
of episcopal sentences in case of ecclesiastical offences. The laws of the Conqueror 
declared that the bishops should administer ecclesiastical law. 



SAXON ADOPTION OF ROMAN ECCLESIASTICAL LAW. Ixi 

agent in civilisation. The same view was taken by our own philo- 
sophical historian, Mackintosh. He says : “ The oiily institution 
of the civilised Romans wliich was transmitted almost entire into 
the hands of the barbarians, was tlie Christian chui-ch. Tlio 
bishops succeeded to much of the local power of the Roman magis- 
trates ; the inferior clergy became the teachers of their conquerors, 
and were the only men of knowledge diffused throughout Europe ; 
the episcopal authority afforded a model of legal power and regular 
jurisdiction, which must have seemed a prodigy of wisdom to the 
disorderly victors. The synods and councils forjued by the clergy 
afforded the first pattern of elective and rej)reseutative assemblies, 
which were adopted by the independent genius of the Germanic 
race. The ecclesiastics alone had any acquaintance with busi- 
ness; they only could conduct affairs with regularity and quiet. 
They were the sole interpreters and ministers of whatever la\vs were 
suffered to act, or felt to exist. To these powerfid means of influ- 
ence must be added the inexhaustible credulity of the superstitious 
barbarians, disposed to yield a far more blind deference than the 

conquering Romans had ever paid to their priests All the 

other institutions of the empire were worn out. Christianity, how- 
ever, attired in its doctrines, was still a youthful and vigorous (istab- 
lishinent, and the power which it speedily exorcised in blending tlic 
two races, by gradually softening the ferocious couragii of the Ger- 
mans so as to make it capable of union with tlie reviving spirit of 
the Roman provincials, afforded an early instance of its efficacy in 
promoting civilisation” {Hist. Eng., vol. i. p. 44). 

The Saxon chronicles and Saxon laws afford ample- authority for 
the view conveyed in the above passages. The chronicles show 
that the kings could not read or write, and had to attest their char- 
ters by their marks ; and the preambles to all the laws show that 
the bishops were consulted in framing them : and, as our historian 
goes on to add, “ this influence, on the whole, was exerted for the 
benefit of civilisation, and had a natural tendency to the institutions 
and laws of Rome.” Hence all through the Saxon laws may be 
observed traces of this influence, and proofs of a gradual approxi- 
mation to the laws and institutions of Rome, although these were 
no doubt influenced by the spirit of the barbarians, which was one 
of popular liberty and equality, having its manifestation in popular 
assemblies. Thus it was in the union of this influence of the Saxon 
spirit with the principles of the Roman system, that we derived 
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our wliole system of judicature and jurisprudence, and especially 
trial by jury. 

The Saxon laws not only allowed, but invited the attendance of 
the bishops in the courts of the county, to assist in the administra- 
tion of justice j’- and it need hardly be said that in those times the 
bishops were the only persona who had any notion of law. The 
canon law, or ecclesiastical law, founded upon the civil' law, and, 
indeed, being the application of that law to ecclesiastical purposes, 
provided them with a system of law, and instructed them in the 
administration of justice; and they would naturally use their in- 
fluence to the utmost in favour of an intelligent system of trial, 
and against barbarous usages. 

The canon law required a trial by witnesses, and the civil law was, 
as we have seen, singularly strict in its requisites of proof in 
criminail cases. It may be imagined how intelligent ecclesiastics 
would revolt from the trial of men for their lives by clamorous 
assemblies, without the sanction of an oath, the testimony of sworn 
witnesses, or any of the safeguards of a judicial trial ; nnd how still 
more they must have shrunk from the barbarous absurdity of the 
ordeal Hence by degrees the practice was introduced of swearing 
those of the freeholders who were of the neighbourhood, and would 
be most likely to know the truth, to testify of it to the rest ; and 
the ordeal was only resorted to when trial by ^vitnesses failed, or 
was not possible. And thus it is that trial by jury, in the sense of 
trial by witnesses, became, in criminal cases, established, whenever 
it was possible, whenever there were witnesses ; which explains 
why, even up to the time of the Conquest, and afterwards, the 
ordeal was still at times resorted to.^ 

^ Thus in the laws of Canute : “ Let there be twice a year a shire-mote, -and let 
there be present the bishop of the shire and the alderman, and there let them expound 
the law of God and the secular law the ‘‘law of God** meaning the law of the 
church, the canon or ecclesiastical law. So in the laws of Henry I., it is said that 
the bishops ought to attend the county courts. The canon law was adverse to such 
barbarous usages as the ordeal ; and there is a passage in the Mirroir which shows 
that the church had used all her influence against it ; but it is astonishing how tena- 
cious barbarian races are of their ancient usages, and the Saxons clung to the ordeal 
until the reign of John. The canon law required trial by witnesses. 

^ In Alfred*s reign, as stated in the Mirror of Justice (a work based upon an eailier 
one written in his time), several judges were executed for causing prisoners to be 
hanged, either without a trial by twelve stoorn men, or where the jury were not 
unanimous, or where they were in doubt {Mii'ror of Justice^ c. 6). The germ of the 
system is to be seen in the Laws of Ethelbert; ; but there is no trace of it earlier, and 
ali writers are greed that at all events the Saxons had not trial by jury when they 
firat came to this country, so that they must have adopted it here. 
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Thus, also, there were endeavours made to introduce trial by 
witnesses, whenever it was possible, in civil cases, and with that 
view there are a series of provisions in the Saxon laws to secure 
witnesses of transactions who might afterwards give testimony as 
jurors. For jurors, it will be observed, in that age, and until long 
afterwards, were sworn witnesses, upon whose testimony, of their 
own knowledge, the body of men who acted as judges determined. 
Trial by jury in the modern sense of the plirase, as a trial by jurors 
upon evidence, was yet far distant, and was only to be the result 
of gradual development.! 

The administration of criminal law had undoubtedly become 
more advanced and developed among the Saxons than the civil 
law, and this for the obvious reasons that criminal justice is of 
earlier necessity, and is more simple in its nature, than civil justice ; 
and in criminal justice the Saxons had so far learned from tlie Homan 
system as to have an intelligent mode of trial by king’s judges, 
and “jurors,” or sworn judges, of the facts ; and, as we find, from 
the only relics of this system,® they had so far advanced as to liave 
acquired the advantage of judicial decisions and settled precedents. 

* Thus, in the laws of Edgar it is provided, that in every horh borough) and 
hundred a certain number of men, in each hundred twelve, were to bo appointed tas 
witnesses, who were to be sworn to give true testimony, and some of whom w(*ro to 
witness every transaction, that they might be afterwards called to give testimony in 
any civil or criminal proceeding arising out of the transaction iv. o, 6), 

There are similar provisions in later Saxon laws. 

2 In the Mirror of Justice, which, though in its present form as recent as the 
reign of Edward I., incorporates an earlier work of the ago of Alfred, and gives 
several judicial decisions of that time which are unmistakably Saxon, all the names 
being Saxon, and all the names of the judges after the Conquest being known 
through the learned labours of Mr Foss. Thus, under the head of Mayhem (a 
copious head of law under the Saxons, as we see from their laws), we read, “ And 
Turgis saitli, that the loss of the fore-teeth is Mayhem. And Sennall said, that the 
loss of the eyes is Mayhem ; ” in which the difference of tense will be observed, and 
it is implied that Turgis was still Kving when this passage was written. “And 
Billing saith,'* &c., as to which the same remark applies ; and it is to be added that 
Billing appears among the names of judges hanged by order of Alfred, as stated in a 
subsequent chapter {Mirror of Justice, c. i. s. 9). So again (s, 10), “ And Burmond 
enacted that all goods of those who fled should be awarded to the king. And 
laelgram said,” &;c. Here the names are clearly Saxon, and Burmond also appears 
among the names of judges hanged by order of Alfred. So, again (c. ii, s. 26), 
it is said that “ Hailif gave a notable judgment,” which must have been in Saxon 
times, for the name is Saxon, and there is no mention of any such judge after 
the Conquest. So, in s. 12, it is expressly stated that there was such a course taken 
in a case mentioned, “in the time of king Edmund.” There are also forms of indict- 
ments given, one of which is stated to have been used in the case just mentioned, 
and in all of which the names are pure Saxon. 
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But these judicial decisions, although of the greatest interest, as 
the earliest extant, yet are, as might be expected, extremely rude 
and rudimentary ; and the records yet remaining of contemporary 
history show i that, though there was trial by jury and judicial 
authority, both parts of the judicial system were in the rudest 
|)ossible state, as might be supposed when a new system, borrowed 
from a highly civilised law like the Roman, was engrafted on the 
usages of a rude and barbarous race like the Saxon. And it must 
be manifest that, while the Saxon institutions remained in their 
primitive form, there could be no regular judicature, and therefore 
no regular law. 

The Anglo-Saxon system, indeed, had advanced thus far, that 
judicial decisions were of value as precedents, and as having a kind 
• of quasi-legislativ.e authority, at all events as declaratory or explan- 
atory of the law, and they seem even to have gone a step further, 
and to have given to such decisions the effect almost of legislative 
ordinances.^ But this Avould be comparatively of little importance 
so long as there were only numerous inferior local judges, without 
the control of a regular superior judicature. 

^ Thus, in the Mirror of Justice it is stated, that Alfred caused forty-four justices 
in one year to he hanged as murderers for their false judgments. The instances are all 
given, and some of them well illustrate the system, and confirm the above observations 
upon it. He hanged Cord wine, because that he judged Hackwy to death without 
the cpnsent of all the jurors. He hanged Markes, because he judged During to death 
by ttoelve men who were not sworn. He hanged Billing, because he judged Leston to 
death by fraud, in this manner : he said to the people, ‘ Sit ye all here but he who 
assisted to kill the man,* and because that Leston did not sit with the others, 
he commanded him to be hanged, and said that he did assist, whereas he knew that 
he did not. He hanged Thurston, because he judged Thuringer to death by a verdict 
of inquest without issue joined. He hanged Athelsan, because he judged Herbert to 
death for an offence not mortal. He hanged Rombold, because he judged Lischild to 
death in a case not notorious, and without indictment. He hanged Friburiie,^ because 
he judged Harpen to die, whereas the jury were in doubt in their verdict, for in 
doubtful cases we ought to save rather than cor|demn. He hanged Wolmer» because 
he judged Graunt to death by colour of a larceny of a thing he had received by 
bailment. He hanged Therberne, because he judged Oscot to death for a fault 
whereof he was acquitted before. He hanged Oskitell, because he judged Gatlin to 
death by the record of the coroner, without trial of the truth. And it is stated 
that Alfred hanged all the judges who had falsely saved a man guilty of death, or 
had falsely hanged any man against law or any reasonable exception. The number 
of these justices shows that they might only have been sheriffs or local judges, and it 
is to be borne in mind that in criminal cases the trial must be local, and the sheriff 
was the criminal judge in the county. 

® There is a remarkable passage in the Mirror ^ in which it is stated that Thur- 
mond ordained that criminal actions should cease at the yeai^’s end if not brought 
before, and the same tinae he appointed in all actions for things lost, and in personal 
actions he appointed the term after the last eyre (t.e., seven years), and in real 
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The study of those portions of the Mirror, which are plainly, 
from their internal evidence, Saxon, undoubtedly shows a far 
greater progress and development in law than could he gathered 
from the perusal of the written laws of the Saxons, and affords a 
remarkable illustration of the fallacy of looking to the written laws 
alone as evidence of the state of their law. The truth is, that the 
written laws only represented part of their law, and that part the 
worst. It represented most of what was of their own growth and 
introduction, and therefore was barbarian. It did not represent 
much that was infinitely more valuable, which was unwritten, and 
had been handed down by tradition, or was embodied in institu- 
tions. The written laws, for example, represent the usages of com- 
purgators and the ordeal, but scarcely give a glimpse of trial by 
jurors or witnesses, and a whole system of criminal procedure, to 
be gathered from the Mirror^- 

There are allusions to incidents of the manorial system, as the 
state of villenage, but only allusions, and not even allusions to the 
municipal system, with all its valuable privileges. It is from 
another source we must obtain information as to those portions of 
the law which were most valuable to the people, and were un- 
written and embodied in customs or traditions or institutions ; and 
this will explain much that is otherwise inexplicable in our 
history. 

It can be shown from other sources, and has been partly shown 
already, that the most valuable rights of the ijeople were embodied 
in customs, which were unwritten. It can be shown, for in- 
stance, that the bulk of the people held their lands' entirely by 
custom.2 

actions forty years (o. ii. s, 23). Now, Thurmond was clearly neither a Saxon nor a 
Norman king, neither was he a judge after the Conquest, for the names of the judges 
since then are known. He was therefore some Saxon judge or sheriff, and, as a 
baronial judge, he must have been a judge of the county, either as sheriff or by 
special commission for the county. But he evidently assumed a power to ordain. 
There is a similar passage as to one Leaf red, who, it is said, ordained the “ wager of 
law” sTs to contracts, but this may have been only a judicial application of the system 
of compurgators : out of which wager of law certainly arose. 

^ A system of presentment, by grand jurors, of indictment upon their oaths, and of 
trial by juries. 

^ There is a passage in the Mirror which states that when the first conquerors” 
distributed the lands, they enfeoffed the earls of earldoms, the barons of baronies, the 
knights of knights-fees, villeins of villenages, and burgesses of boroughs (no mention 
being made, it will be observed, of common freeholders), whereof, it is added, some 
received their lands to hold by villein customs, as to plough their lord^s lands, to reap^ 

e 
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. It was difficult in that age to collect and embody unwritten law, 
insomuch that when after the Conquest it was attempted to put 
the Saxon laws into writing, i the first collection contained so little 
worthy of regard, that historians have been disposed either to dis- 
pute their authenticity, or to wonder at the importance which 
appears to have been attached to them by the body of the people. 
But afterwards, when, probably after further inquiry, another 
collection of laws was framed,^ containing more of the unwritten 
customs of the country, it was easy to see their value and im- 
portance, seeing that they contained recognitions of the customs as 
to the villeins or cultivators of the soil, in entire accordance with 
the Eoman law, and sometimes almost to the exact effect of im- 
perial edicts on the subject, assuring the possession of their 
lands on condition of rendering their services ; and also contained 
recognitions of those free popular tribunals or assemblies, on which 
perhaps the people most relied for the maintenance of these 
customs.3 And it is to be observed that in the recognition by the 
Conqueror of the Saxon’s “ laws,” allusion is expressly made to 

cut, and carry his hay or corn ; and although the people have no charters, deeds, or muni- 
ments of their lands, yet if they were ejected or put out of their possessions wrong- 
fully, they might be restored, because they knew the certainty of their services.*’ 
And then it is stated that St Edward, in his time, caused inquiry to bo made of all such 
who held and did to him such services ; and afterwards {ix., after the Conquest), 
many of these villeins, by wrongful distresses, were forced to do their lords services, 
to bring them into seiwitude again {Mirror, c. 2, s. 28), which is confirmed by a pas- 
sage in Bracton, “ Fuerunt etiam in conquestu liberi homines qui libere tenuerunt 
tenementa sua per libera servitia vel per liberas consuctudin.es, et cum per potentiores 
ejecti essent, postmodum reversi recoperunt eadom tenementa sua tenenda in 
villenagio faciendam inde opera servitia sed certa,” &c. (lib. i. c. 11, fol. 7). 

^ The collection of the laws of the Confessor, made by order of the Conqueror. 

* The laws of the Conqueror — those first passed by him in affirmance of -the Con- 
fessor’s customs and laws. 

® ‘‘ Isti sunt leges et consuetudines quas Willielmus Rex post adquisionem Anglise 
Omni populo Angloruni concessit tenendas, eadem videlicet quas predecessor suus 
Edwardus rex, servavit in Anglorum regno.” This was not entirely true, but to a 
great extent it was ; at all events, as to the rights of the rural tenants, the villani. 
Colon! et terrarum exercitores, non vexentur ultra debitum ct statutum, nec liceat 
dominis removere colonos a terris dummodo debita servitia persolvantj* (c. 29). 
This will be found in exact accordance, on the one hand, with the Rectitudines per- 
BOnarum of the Saxon times, ^‘Villani rectum eat varium, secundum quod in terra 
statutum est ; and, on the other hand, is also in exact accordance with the imperial 
edicts on the subject. So, again, ‘‘ Nativi non recedant a terris suis, nec querant 
ingenium unde dominum suum debito servitio sui defraudent ” (c. xxx.) Si domini 
terrarum non procurent idoneos cul tores a'd terras suas colendas justiciariihoc faciant” 
(c. xxxii.) These laws, again, are entirely in accordance with the Roman edicts on the 
subject. 



SAXON LAW RECOGNISED AT THE CONQUEST. 


Ixvil 


others 1 not recorded, and which were doubtless unwritten laws or 
customs, relating to the customary rights of the people, chiefly as 
to the tenure of lands and their popular assemblies or tribunals ; 
in other words, relating to the municipal and manorial systems, and 
the popular tribunals, or assemblies of the people. 

And in the laws of the Conqueror 2 it is to be observed that be- 
yond the general recognition of former customs, there is an express 
mention made of the popular tenure of land, as villenage (which 
had then acquired the character of customary right), and also of 
the popular tidbunals. And so, from the time of the Conquest 
to the time of Magna Charta,3 there were repeated confirmations of 

^ The report of the Eoyal Commission of Enquiry into the Anglo-Saxon Laws 
already alluded to, has these statements added to it: Quam cum ipse Willielmus 
rex (/.c,, the Conqueror) audivit, et alias leges de regno, maxime appreciatus cst 
earn, ct voluit ut ipsa observaretur per totum regnum ; quia dicebat quod antccessorcs 
sui ct omnium de Norman ni do Norweia venerunt, ct legem corum cum honeeta. 
erat, bene deferent sequi cum profundior et honestior, sit omnibus aliis, sicut 
Britonum ct Anglorum. Sed omnes compatrioti qui leges narraverunt summo- 
perc precati sunt cum ut permitteret eis leges et consuctudines habere cum quibua 
vixerant antecessores eorum et ipsi nati sunt, quia durum crat eis suscipere leges 
et judicare de eis quas nesciebant. Tandem concilio ct prccatu baronum ad<iuiovit 
et sic auctoritati sunt leges Regis (Anglo-Saxon Laws and Institutes, v. 1). 

2 In those laws many of th6 Saxon laws or institutions arc recognised — indeed, all 

that relate to the rural or civil system of the country as apart from the military. 
The functions of the hundredors/' for instance (s. So tJie system of local trials, 

the original of trials by jury : Si voluerit quin convencionem toriut tcnendjc arlvorsuB 
doni ilium siiurn disracionc per pares sues de eodem tenemento, quos in testimonium 
vocaverit, disracionabit, quia per extrancos id faccrc non poturit” (s. 2i5), ‘‘Nemo 
qucrclam ad regem defereat nisi oi jus defeccrit in hnndredo vel comitatu’* (s. 43). 
Then in a charter — the original of Magna Charta : “ VoUimus etiain ac concedimus 
ut omnes liberi homines habeant et teneant terras suas et possessiones suas beno et 
ill pace libere ab omni cxactione injusta, et ab omni tallagio, ita quod nihil ab eis 
exigatur vel capiatur nisi servitium suum liberam, quod de jure nobis faccrc debent 
et facere tenentur et prout statutum est eis, et illis a nobis datum et concessum jure 
hereditario in perpetuum (s. 5 ; Ariglo-Saxon Latvs, vol. i. p. 491). The principle of 
this would extend even to the villeins, and was, indeed, applied to them in one of the 
laws of the Conqueror, embodying the whole principle of the Roman law upon the 
subject ; Colon! et terrarura exercitores non vexentur ultra debitum et statutum : 
ne licet dominis removere colonos a terris dummodo debita servitia persolvant’^ 
(s. 29). And again : “Si domini terrarum non procurent idoneos cul tores ad terras 
suas colendas, justiciarii hoc faciant.” So as to boroughs, there was this important 
recognition of their privileges : “ Si servi permanserunt sine calumnia per annum 
et diem in civitatibus nostris vel in burgo a dih ilia liberi efliciantur et liberi a jugo 
servitutis suse sunt in perpetuum** (s. 16; A,-S, L,, p. 494). And there was a 
general re-enactment of the laws of Edward, with the addition of those enacted by 
the Conqueror (s. 13, p, 473). 

3 The charter of the Conqueror has already been cited in which it was de- 
clared, “ Hoc quoque preecipimus ut omnes habeant et teneant, leges Edwardi 
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the laws and cmioms which prevailed previous to the Conquest, 
except so far as altered by positive enactments ; that is to say, the 
municipal and manorial systems, neither of them being inconsistent 
with the feudal, and both of which were, as has been seen, of 
Eoman origin, were preserved, with the rights and customs ap- 
pertaining thereto; and, on the .other hand, as guarantees of 
popular rights and customs, the ancient popular tribunals, or 
rather assemblies, of the county and the hundred, were also pre- 
served. 

Beyond these, indeed, there was really little to preserve that was 
worthy of the name of laws, except such scraps and fragments of 
Eoman law as had got into the written Saxon laws ; and as to 
these, it is to be observed, the people showed no anxiety. It was 
' their customary laws and rights for the preservation of which they 
were anxious, and of which the explanation has been given. But 
customs, although valuable as sources of grounds of rights, or the 
origin of institutions, afford of themselves no adequate source of 
a system of law or a source of jurisprudence. There is, indeed, 
often an antagonism between custom, and reason; which is the only 
true basis of law ; for customs, having their origin in rude and 
primitive times, may by no means have been founded upon reason, 
and therefore can afford no sure basis for law. This was illus- 
trated in the coimty courts, the popular tribunals of the Saxons, 
which, rude, turbulent, and tumultuous, were wholly unsuited for 
law or justice. These institutions might have sufficed for the 
rude times in which they were established, but as wealth increased, 
and interests became more complicated, there arose a necessity for 
a regular system of law and jurisprudence, which require to be 
developed from principles, and derived from some certain standard. 
Such a source of law and jurisprudence was to be found in the 
Eoman law, and there alone ; but a system of law could only be 

' V 

regis in omnibus rebus adauctis, hiis quas constituimus ad utilitatem anglorum*’ 
{Ang.^Sax* Lawss v. 1, p. 493). So there was a charter of Henry I. in which are 
these words, Lugam (legem) Edwardi regis vobis reddo cum illis emendationibus 
^uibuB earn emendavit pater meus consilio baronum suorm {Ibid, p. 61) ; and 
there are references to specific clauses in the collection of the laws of the Confessor, 
already alluded to, and hastily discarded, by Spelman, Hume, and Reeves, as 

spurious.” This charter formed the basis of the subsequent charters, which all 
contain confirmations of the ancient laws and customs of the country. There was 
also a charter of Henry I, to the city of London, in like manner the basis of all sub- 
aequent charters of the civic liberties of that and other ancient cities, whose privi- 
leges, it has been seen, were of Roman origin. 
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deduced therefrom hy judicial decisions, which req^uired a regular 
judicature, learned judges, and legal tribunals. 

And the difficulty was to attain this object consistently with 
the maintenance of those great local popular tribunals to which the 
people clung so closely, as the guarantees of those customs on which 
their dearer rights depended. And it is most interesting and 
instructive — perhaps one of the most interesting points in the 
whole history of our law-: — ^to observe how the difficulty was sur- 
mounted, and the object attained; and, above all, to observe how 
easily it was done, with how little of apparent change, with what 
an utter absence of any violent or sudden change, and by what a 
happy adaptation of the existing institutions to the recognised 
exigency of the age. 

The institutions of this country, as they arose by usage and pre- 
scription, were adapted to the wants and usages of the time in 
wdiich they arose ; on the other hand, became in course of time, as 
circumstances changed, obsolete ; and other institutions grew up, in 
like manner, to meet the circumstances and exigencies of a subse- 
quent age.l This was eminently the case with the popular 
tribunals of the Saxons. 

^ Thus, the court leet, which, as was said in the Year- Booh, is the most ancient 
court of the realm (7 Hen, V, 12), was restricted, by the very prescription, which 
created it, to matters of common nuisance and the like, and had no cognisance of other 
offences ( Year-Book, 4 Ed. c. 31 ; 8 Ed. IV. 15, 27 ; assize 6, 22 Ed, IV. 22), And 
a particular or private wrong could not be inquired of there, as an assault (MaHin^ 

4 Ifeiu F/., 10). It is governed by usage and prescription in all its proceedings 
(2 hist, 72 -1 63). Hence, when new matters arose, as the tanning of leather, or the like, 
it was held to have no jurisdiction {Brooke* s Ahr, tit, Jurisdiedon), And even as to 
the sale of bread, as to which it had jurisdiction, it was held that it had not jurisdic- 
tion in cases arising under a modern statute fixing the weight of a loaf, without 
reference to price, because that was not strictly an assize of bread, and the jurisdic- 
tion of the leet was by prescription restricted to that; and Lord Mansfield said 

These courts were very properly adapted to the customs and manners of a people 
upon their first settlement ; but, like all other human jurisdictions, vary in the 
course and progress of time, as the government and manners of a people take a dif- 
ferent turn, and fall under different circumstances. From the time of Magna 
Charta/the local jurisdictions had been gradually abridged, never enlarged. Expe-^ 
rieuce shows the wisdom of widening, instead of contracting, the circle of civil and 
criminal jurisdiction’’ {Oolebrook v. Elliot^ 3 Burrow’s Rep., 1859). ^‘Justice, in this 
kingdom, of which it has always been tender, is singularly adapted to the frame of 
the English government, and the disposition of the English nation; and such, as by 
long experience and use, is, as it were, incorporated into their very temperament, 
and became, in a manner, the complexion and constitution of the English common- 
wealth” {Hales* 8 Hist, Com, Law, c. 8). Hence it is that the Parliament have always 
been jealous of the reformation of what has been at any time found defective in it 
and so to remove all such obstacles as might obstruct the free course of it, and snp 



Ixx INTBODUCTION TO THE PRESENT EDITION. 

In those early times, the only notion the northern nations had 
of administration of justice, was in a kind of rough arbitration, or 
rude determination by a popular assembly,^ which bore no resem- 
blance to a judicial tribunal; and which, conscious of its incapacity 
to get at the truth, took refuge in such wretched expedients as 
the ordeal. 

port the use of it as the best and truest rule of justice in all matters civil and 
criminal {Ihid,) Thus also Sir M. Hale says : ‘‘ From the nature of laws themselves 
in general^ which, being to be accommodated to the condition, exigencies, and con- 
veniences of the people, for or by whom they are appointed, the administration, of 
those exigencies and conveniences do insensibly grow upon the people, so many times 
there grows insensibly a variation of laws ; but though those particular variations 
and accessions have happened in the laws, yet they, being only partial and successive, 
are the same laws,*' &c. {Ihid. c. 4). 

, 1 “The various expedients which were employed in order to introduce a more regu- 

lar, equal, and vigorous administration of justice, contributed greatly towards the 
improvement of society. What were the particular modes of dispensing justice in 
their several countries, among the various barbarous nations which overran the Eoman 
empire, and took possession of its different provinces, cannot now be determined 
with certainty. We may conclude from the form of government established among 
them, as well as from their ideas concerning the nature of society, that the authority 
of the magistrate was extremely limited, and the independence of individuals pro- 
portionately great. The magistrate could hardly be said to hold the sword of jus- 
tice : it was left in the hands of private persons. Resentment was almost the sole 
motive for prosecuting crimes, and, to gratify that passion, was considered as the 
chief end of punishing them. He who suffered the wrong was the only person who 
had the right to pursue the aggressor, and to exact or to remit punishment. From 
a system of judicial procedure so crude and defective that it seems to be scarcely 
compatible with the subsistence of civil society, disorder and anarchy naturally 
flowed. To provide remedies for these evils so as to give a more regular course to 
justice, was during several centuries one great object of political wisdom '' (Eohertson's 
Hist, bharles V., Prelim, Dissert, State of Eurojpe^ s. 5). “The greater part of 
affairs in common life or business was carried on by verbal contracts or promises. 
This, in many civil questions, not only made it difficult to bring proof sufficient to 
establish any claim, but encouraged falsehood and fraud by rendering them extremely 
easy. Even in criminal cases where a particular fact must be ascertained, or an 
accusation must be disproved, the nature and effect of legal evidence were little 
understood by barbarous nations. To define with accuracy that species of evidence 
which a court had reason to. expect, to determine when it ought to insist oh positive 
proof, and when it. should be satisfied with a proof from circumstances, to compare 
the testimony of discordant witnesses, and to fix the degree of credit due to each, 
.were discussions too intricate and subtle for the jurisprudence of ignorant ages. In 
order to avoid encumbering themselves with these, a more simple form of procedure 
was introduced into courts, as well civil as criminal. In all cases where the notoriety 
of the fact did not furnish the clearest and most direct evidences, the person accused, 
or he against whom the action was brought, was called or offered to purge himself by 
oath, * . This, however, proved a' feeble remedy . . and the sentences of courts . . 
became so flagrantly iniquitous as to excitQ universal indignation against this method 
of procedure. .Sensible of these defects, but strangers to the manner of correcting 
them, out ancestors appealed to heaven, and adopted the ordeal,’* &e, (Eobertson't 
Hist Charles F,, PreUm, Dissert s. v.) This is very accurate, and applicable. 
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Such an assembly was the Saxon county court; and, origiu- 
ally, the only court of general and ordinary jurisdiction was the 
coimty court.^ Before the Conquest, it was the only such court : 
at the Conquest, the court continued to exist with its ancient juris- 
diction, and was even called the court of the king, there being stiU 
for some time no other court of general and ordinary jurisdiction ; 
though it was not long before its defects were discovered, and 
measures were taken to modify and improve it. 

And, at that time, the only remedy which the suitor could require 
from the king,2 was a writ to compel the sheriff to hear and deter- 
mine the cause in the county court,^ Nor even to that extent, 
until an attempt had been made to got the caiise so heard in that 
court. Indeed, the people were at tliat time obstinately attached 
to their ancient popular tribunals ; and even the power of the Con- 
queror could not anticipate the effects of experience, or venture at 
once to alter or abolish them. 

The county court, originally, was simply an assembly of the 
pooj)lc of the county ,4 who, from necessity, formed a kind of natural 
tribunal, composed of neighbours, who, by a kind of mutual arbi- 
tration, settled disputes among themselves, rather by discussion, 

^ All through the Saxon laws, it is so spoken of, and there is no trace of any court 
of superior jurisdiction. Even after the Conquest— -though steps were taken to 
imjirove it by sending clown the king's justiciary to preside over it — still it continued 
with its ancient jurisdiction ; and in the laws of Henry 1., it is called the caria rcrjis 
{Leges lien. Prim, c. 31), in which the bishops and barons of the county sat, and 
jvhich had jurisdiction, without any limitation, over all causes arising within the 
county, with power to cite or summon defendants, or parties sued, even though resid- 
ing in other counties {L&jes lien. Prim, c. 41). 

^ Thus in the laws of the Conciucror, c, 43 : — Nemo querclam ad regem deferat, 
nisi ei jus defecerit in hundredo vel in comitatu.*' This was one of the laws ho 
passed at the instance of the people as one of their ancient laws ; Isti sunt legos 
et consuetudines quas Willielmus rex omni populo Anglorum concessit tenendas 
eidem, videlicet, quas predecessor suus observavit.*' The previous Saxon laws contained 
similar enactments; and there can be no doubt that the people were obstinately 
attached to their old popular tribunals until experience had shown their mischievous 
character. 

^ Thas, in the Mirror, it is said, indeed, that a man might have a remedial writ 
to the sheriff in this form : Questus est nobis, quod, &c. Et ideo tibi (vices nostras 
in hac parte committentes), prsecipimus, quod causam illam audias et legitimo 
modo decidas” (c. 182). 

^ Thii, indeed, is the language used by the Mirror in one of the earlier and more 
ancient chapters, in which it treats of superior courts. It says, from the first assem- 
blies came consistories, which we now call courts, and these courts are called county 
courts, where the judgment is by the suitors, if there be no writ, and it is by ordin- 
ary jurisdiction (c. i, s. 15). Hence in the Saxon laws the county court is called 
f demote, or meeting of the people. Even in the reign of Henry I, it is called shire- 
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or perhaps acclamation, than with any forms of regular justice, or 
the rules of a legal tribunal. 

There can be no doubt that the ancient county court jurisdiction, 
in so far as it was not one of mere rough arbitration by neighbours, 
mainly regulated by what came to very much the same thing — ^viz., 
the local customs of the counties,! which, from various causes, 
varied greatly, and the observance of which, of course, as the only 
rule of law (though under certain limits it may be useful) must be 
fatal]!to anything like that uniformity of law to obtain which is 
one of the great objects of an intelligent system of justice. 

It will be manifest, on a moment’s reflection, that where the laws 
are, with the exception of mere rudp usages or rudimentary insti- 
tutions, unwritten — a system of law can only be developed by 
judicial decisions of men learned in some system of law.^ And as 
there was then no system of law extant, but the wondrous com- 
prehensive system of the Eoman law, in itself all-suflicient — 
and there was that — it would follow that the object could only be 
attained by placing the administration of justice virtually in the 

mote {Leg. Hen. PHm. s. 8). Hence the suitors, i.e., the freeholders, were — so long 
ns the ancient jurisdiction was exercised — the judges of the court. This, it is 
obvious, was practically an assembly of the people ; and, naturally, in such a simple 
tribunal, the opinion and testimony of the near neighbours of the parties, the inhabi- 
tants of the same hundred or vill, would be sought, so that, virtually, the trial was 
by the neighbours. 

^ The county in those days was put for the country. It was always well under- 
stood that it was the custom of the county, not any particular place in it, which could 
be called the custom of the country, though any mere local custom might be called 
in the particular locality where it existed. Thus in the report of an ancient case, 
temp. Edwai’d II. it is said — Nota, en cas usage defait commune ley, que usage 
us<5e permy le pais defait commune ley, mes usage de un vill’ou de deux, ne defait 
commune ley : que un feme porta son breve de dower de la mort, &c., des tenements 
que furent a son baron, le que tient les tenements en soccage, et ne fut pas respond 
a cet demande, avant quel allega usage de tout le counte que femes furentdowables 
de les tenements que lour bai'ons tiendrent en soccage per tout le counte” ( Year-Booh, 
17 Edw. IL, 212). So ‘*le custome et usage de Oxenford (Year-Book, 21 Edw. III., 
46). “ Le custome de Northamptonshire par le delivery d’un distresse en Pabsence 

del bailey del francpledge ” (30 Edw. III., 28). So in Bracton mention is made of 
<*the custom of Bpswic” (Ipswich). So in Glanville it is said that the customs of 
the county courts varied in different counties as to criminal law (lib. xiv.), which 
may have been one reason why Magna Charta took away the jurisdiction criminal 
from the sheriffs. 

a Guizot points out the necessity, for the reasons above-mentioned, of a^judicial 
order ; of a class of persons especially devoted to the, administration of justice ; and 
shows how justice could not be duly administered under the feudal system from the 
want of such orders and also from the want of an independent body of judges of 
the facts. The vassals/' he says, was very difficult to collect, that they might 
judge. They came not, or when they did come, it was the suzerain who arbitrarily 
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hands of judges learned in that law, and who might, hy the light 
of its principles, applied and modified as need might be, work out a 
system of law suited to English customs and English institutions. 
There was no difficulty in finding such an order of men for judges. 

These were, as Mackintosh and Guizot have pointed out, the 
Eoman ecclesiastics ; and these had acquaintance with the Eoman 
law.i The difficulty was how to get the administration of justice 
virtually under their control throughout the coxmtry. 

They were members of a ciiria regis, the great court or council 
of the king ; and as, in that age, they were the only persons who 
had any notion of law or jurisprudence, they were necessarily the 
chief members of that supreme tribunal, which, however, does not 
appear to have had any original or ordinary jurisdiction, and was 
rather a council than a court of justice: a council in which the 
sovereign sat to hdar complaints of the administration of justice, 
in the exercise of his prerogative, the care of the justice of the realm.® 

selected them. That great and lieautiful s^’-stcm, the intervention of the country, 
therefore, necessarily fell into decline, from the most powerful of causes, inapplica- 
bility ” (vol. ii. lec. 151), He shows how, as from these causes, the feudal principle of 
judgment by peers became inijiracticable, another judicial principle was then intro- 
duced — a class of men devoted to the function of judges. Thus,” he says, ** com- 
menced the modern judicial order, of which the great characteristic is the having 
made of the administration of justice a distinct profession ; the special anti exclusive 
task of a certain class of citizens.” And another characteristic he points out was its 
central character ; the royal superseding all local jurisdictions by establishing one 
sovereign and supreme (lec. 14). 

^ There had been an absurd tradition among English lawyers and historians, from 
the time of Blacks tone, to the efToct that the Koman law had perished, and that it 
was suddenly brought to light by the discovery of a copy of the Pandects at Amalfi 
in the middle of the twelfth century. As already shown, the whole course of the 
Saxon laws and Saxon history shows that the Roman law had never been lost sight 
of, and, as Mr Hallam observes — ‘‘ That this body of laws was absolutely unknown in 
the West during any period, seems to have been too hastily supposed. Some of the 
more eminent ecclesiastics occasionally refer to it, and bear witness to the regard 
w'hich the Roman Church had uniformly paid to its decisions ** {Europe in the Middle 
AgeSy c. viii.) 

® Thus in the laws of the Conqueror there is mention made of the sheriff being 
convicted before the king’s justiciary, which means the supreme judicial minister or 
officer of the kingdom, who exercised a supreme jurisdiction over the sheriffs. In 
the laws of the Confessor (c. xvii.), there is a provision that except in cases of special 
franchises, persons should do right before the justice of the king, in the hundred or 
the shire (s. 22). This was upon the principle that the sheriff was the justice of the 
king, as no doubt he was, although he sat in popular tribunals; and in the civil, if 
not the criminal sessions of the county court, the suitors or freeholders were the 
judges ; yet he was the justice of the king in criminal cases, and, as already has been 
seen, even under the Saxon kings, it had become recognised that properly the free- 
holders ought to be made jurors — that is, be selected and sworn to decide justly. At 
all events, this was done in the time of Alfred* 
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And by those, as already seen, under the Saxon law, which had 
been solemnly recognised and established, the general justice of the 
realm, civil and criminal, was administered in the local popular 
tribunals of the county or the hundred, in which — in civil cases, at 
all events — the “ suitors,” or freeholders, were the judges, although 
it had become recognised even in Saxon times that the sheriff was 
the king’s judge in criminal cases, ahd that it was proper to swear 
a select body of the suitors, and constitute a tribunal of sworn 
judges or jurors.^ 

From this an inference was drawn, which led to the first step in 
the course of improvement : that the crown could appoint a special 
justiciary to hold a county court. Accordingly, when the unfitness 
of the county court to determine matters of importance was ob- 
served, the course at first adopted to remedy the evil was 2 by send- 
ing down king’s justices into the counties to convene the counties, 
either being appointed sheriffs, or, under special commissions issued 
for the purpose, to preside at the trial of particular cases, a course 
necessarily taken when the sheriff was personally interested. 

It would very soon occur to a judge, with any knowledge of what 

1 That juries were used in criminal cases in the time of Alfred is manifest from the 
Mirror of Justice^ which states that he caused several justices to be hanged for false 
judgment, and one of them because he judged a man to death without the consent of 
all the jurors; and another because he judged a man to death by twelve men who 
were not sworn ; ” and another because he hanged a man to die whereas the jury were 
in doubt of their verdict ; for in doubtful cases one ought rather to save than to 
condemn.’* And he hanged the ^‘suitors” of one place because they judged a man 
to death by jurors for a felony he did out of their liberty. It is clear that the jus- 
tices and jurors in these cases are equally distinguished from the suitors, and that the 
justices were the sheriffs, and the jurors sworn suitors or freeholders. 

® This was done soon after the Conquest, in a great case in the Kent county court 
between the Archbishop of Canterbury and Odo of Bayeux. A foreign prelate — qui 
in loco regia fuit vel justiciam habuit,** and who was no doubt chosen as skilled in 
law — was sent down under a special commission, as king’s justiciary, to hold the 
county court (1 Mad, Ex, 32), and its turbulence was so obviously unsuited for jus- 
tice, that he ordered twelve freeholders to be sworn and empanelled — the first trial by 
jury {Dugdale's Orig, Jurid, 21). Other similar instances occurred even in the reign 
of the Conqueror. Sir J. Mackintosh took the view above suggested a<s to the origin 
of trial by jury, and its arising out of the county court. " Perhaps,” he says, “ the 
first conception of it may have been suggested by the very simple expedient of refer- 
ring a cause by the county court to a select body of their number, who were required 
to be twelve, for no reason that has been discovered. ... In civil cases, the obvious 
analogy of arbitrators might have contributed to the adoption of jurors. ... A case 
is preserved in the reign of William I. which has much the appearance of the dawn 
of trial by jury.” He cites it, and then observes, “ Here we see a reference from the 
county court to twelve men. The trial by twelve twelve sworn men-jurors) 
became so much the iisuat course of proceeding, that it was now called the course 
and order of the common law ” {Mist, Eng,, voL i.) 
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■was due to the administration of justice, to have a certain number 
of the freeholders sworn and empanelled to give their verdict- 
This made them jurors, and converted a turbulent county court 
into a judicial body of jurors, under the direction of a judge with 
some notion of law. And this mode of proceeding was often 
adopted, either by making skilled judges sheriffs,! or by sending 
them as justices into the counties, under special royal commis- 
sions, to try particidar cases whenever there was found any excuse 
for so doing. 

This, however, was only a remedy in particular cases, and under 
the Conqueror and his successors, until the middle of the reign of 
Henry I., the common justice of the realm was still , administered 
in the county court and other local courts of an inferior order.^ 
Indeed, at that time the county court was still called curia regis> 
and there is no trace of any other court — at all events, of primary 
or ordinaiy jurisdiction. And an attempt was made to improve 
the county court by compelling the barons to attend there. 

The administration of the justice thus dispensed in numerous 
local courts 3 was in a state utterly unsatisfactory, which led of 

1 In those times the sheriff was always himself a potent person — perhaps a prelate 
or a peer — and he might have suits against others or against himself ; and there 
might, for this and other reasons, he necessity for sending kings^ justices, as in the 
case of the suit between the bishop of Rochester and the sheriff of Cambridgeshire, 
which was tried in the county court before the king’s justiciary, who was a prelate, 
and who also, no doubt, had a sworn jury {IJugdalc' s Oruj, Jiirid. 21), But the 
king’s justices were often made sheriffs. Numerous instances of this are given in 
the learned work of Mr Foss {Lives of the Judges, vol. i. p. 186, 189, 377). The same 
person was sometimes sheriff of several counties {Jh. p, 292), and held the office for 
years (345), and the chief justiciary was often made sheriff of several counties (264), 
The most remarkable instance of this was the illustrious Glanvillc, who had been 
for many years a justice and a sheriff, and was ultimately made chief justiciary 
(p. 130). 

^ Thus in the Leges Eenrici Primi^ the barons of the county (c. xxix,) are said to 
be the king's judges : “Regis judices sunt barones comitatus qui liberas in eis terras 
habent,” w hich (as Spelman says) clearly means the freeholders ,* and afterwards it is 
said that the bishops and counts, &c., ought to be in the county court, and that no 
one can dispute the record of the court of the king, which clearly means the county 
court* mentioned just before, “ Interesse comitatu debent episcopi comites, &c. 
Jlecordationem curiae regis nulli negare potest. Unusquisque per pares suos judi- 
candus est et ejusdem provinciae '' (c. xxxi.) That is, by the fellow-suitors, the feilow- 
freeholders of the county. Afterwards it is said : “ Si quis in curia placitum habeat 
convocet pares et vicinos suos; ut, inforciati judicio, gratuitam, et cui contradici 
non possit, justitiam exhibeat " (c. 33). 

3 ** The administration of the common justice of the kingdom,” says Hale, speaking 
of a period even later, “ seems to have been wholly dispensed in the county courts^ 
the hundred courts, and courts baron. This doubtless bred great inconvenienco 
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necessity to great uncertainty, variety, and want of uniformity in 
the law. 

uncertainty, and variety in the laws : First, by the ignorance of the judges who were 
the freeholders — and though the bishops, barons, and great men were, by the laws of 
Henry I., to attend the county courts — they seldom attended there, or if they did, in 
process of time they neglected the study of the English laws ” (as if, at that time, there 
were any English laws to study !) Secondly, another inconvenience was, that this bred 

great variety of laws, especially in the several counties ; for, the decision being made 
by divers courts and several independent judicatories, who had no common interest 
among them in their several judicatories, thereby, in process of time, every several 
county would have several laws, customs, rules, and forms of proceeding, which is 
always the effect of several independent judicatories administered by separate judges^ 
Thirdly, all the business of any moment was carried by parties and factions, for, the 
freeholders being generally the judges, and, as it were, the chief judges, not only of 
the fact but of the law, every man that had a suit there sped as he could make par- 
ties ; and men of great power and interest in. the county did easily overbear others 
in their own causes, or in such wherein they were interested, either by relation of 
kindred, tenure, service, dependence, or application {Ilkt. Com. Lawy c. 7). “ The 

administration of justice in the county, and other inferior courts, notwithstanding 
some striking advantages, was certainly pregnant with great evils. The freeholders 
of the county, who were the judges, were seldom learned in the law. Again, the de- 
terminations of so many independent judges, presiding in the several inferior courts 
dispersed about the country, bred great variety in the laws, which in process of time would 
have habituated different counties to different rules and cv^toms, and the nation 
would have been governed by a variety of provincial laws. Besides these inherent 
defects, it was found that matters were there carried by party and passion. The 
freeholders, often previously acquainted with the subjects of controversy, or with the 
parties, became heated and interested in causes, which, added to the influence of 
great men, rendered these courts unfit for cool deliberation and impartial judgment. 
Besides, a judicial authority, exercised by subjects in their own names, must weaken 
the power of the prince, one of whose most valuable royalties, and that which most 
conciliates the confidence and good Inclination of the people, is the power of provid- 
ing that justice should^ be duly administered to every individual. Though the appeal 
from the hundred to the court of the sheriff was kept in check, it was to be wished 
that justice should be administered in the first instance by judges having their com- 
missioh from the crown ” {lAtt Hen. //., vol. v. 273; Reeve, p. 53). So another great 
author points out how the necessity for regular judges would be gradually recognised. 
Hen, as soon as they were acquainted with fixed and general laws, perceived the 
advantage of them, and became impatient to ascertain the principles and forms by 
which judges should regulate their decisions. , . . These various improvements in 
the system of jurisprudence and the administration of justice occasioned a change in 
manners of great. importance, and of extensive effect. This gave rise to a distinc- 
iion of professions, ... Among uncivilised nations there is but one profession 
honourable— ^that of arms. ... Nor did the judicial character demand any degree of 
knowledge beyond that which untutored soldiers possessed. . . . But when the forms 
of legal. proceedings were fixed, when the rules of decision were* committed to writ- 
ing,%nd coUected into a body, law became a science^ the knowledge of which required 
a regular bourse of study, together with long attention to the practice of courts. . . . 
Not only tho judicial determination of points which were the subject of controversy, 
but the conduct of all legal business and transactions were committed to persons 
trained by previous study and application "to the knowledge of law. The functions 
of civil life vrer^ attended to, the talents requisite for discharging them were cul- 
tivated*' {JU6ert8on*9 Mist. Charles V., Prel. HisserL) Thus this eminent author 
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For such a state of things it was necessary to find a remedy,^ and 
as the attempt to find it in the attendance of persons of eminence 
at the county courts either proved inadequate, or failed probably 
from their indisposition to take part in proceedings so turbulent, 
or perhaps from the want of due regularity in the discharge of 
a duty which necessarily, in such a state of things, was vague 
and indefinite : it was therefore necessary, in order to apply 
a remedy, to apply some new system, and it could only be devised 
by men who had derived some knowledge of the principles of 
rational and civilised procedure. There was no source at that time 
whence that knowledge could be derived except the Eoman law, 
and happily, at that time, the study of that law had revived, and 
was established in this country.^ Its results were at once made 
manifest in a great improvement in our law. 

regarded a regular procedure, and the cultivation of justice as a science, and the 
law as a profession, as great advances in civilisation, and a vast improvement in 
society. And this was so among our ancestors. 

1 The experience already had of a better mode of administering justice no doubt 
stimulated the desire for it, as Guis&ot observes. Instead of a regular gradation of 
courts, all acknowledging the authority of the same general laws, and looking up to 
these as the guides of their decisions, there were in every feudal kingdom a number 
of independent tribunals, the proceedings of which were directed by ]oc?al customs 
and contradictory forms. The collision of jurisdiction among these diflbrent courts 
often retarded the execution of justice. The variety and caprice of tlioir various 
modes of procedure must have for ever kept the administration of it from attaining 
any degree of uniformity or ])erfection. But the usurpations were so firmly estab- 
lished that kings were obliged to rest satisfied with attempts to undermine them. . . . 
The attempt, nevertheless, was productive of good consequences. ... It turned the 
attention of men towards a sovereign jurisdiction. . . . This facilitated the introduc- 
tion of appeals, by which princes brought the decisions of the local courts under the 
review of the royal judges. . . . The sovereigns appointed the royal courts, which 
were originally ambulatory and ii'regular with respect to their times of meeting, to 
he held in a fixed place and at stated seasons. They were solicitous to appoint 
judges of distinguished abilities. . , . They laboured to render their forms regular 
and their decrees consistent. Such judicatories became, of course, the objects of 
public confidence. Thus kings became the dispensers of justice,’^ &c. {UobtrtmrCa 
Hist Charles F., Introd, s. 5). 

® It was in the reign of Stephen it was publicly taught at Oxford by Vacariua From 
some cause, its study was prohibited by that king, but, says Selden, happily the prohibit 
tiooiailed. ^‘Sed parum valuit Stephani prohibitio,nam eo magis invaluit virtus legis 
Deo favente qui earn amplius nitebatur impietas subvertere'^ {Dissert ad Flet,, c. vii. 
par. 6). That, however, was only on the occasion of its being taught to studeiuts at 
the university, and there miight have been reasons for prohibiting it there on the 
ground of its diverting the^ students from other studies. There can be no doubt, 
however, that it had for some time previously been studied by the ecclesiastics, who, 
in that age, were the only persons possessed of any learning, for the treatise or com- 
pilation, called the Laws of Henry I., which was evidently written at the close of his 
reign, is in a great degree made up of civil and canon law. 
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The study of that law taught l the necessity for a more regular 
judicature, derived from an order of men devoted to the judi- 
cial duty, and qualified for its discharge by knowledge of legal 
principles ; and it furnished ample stores of learning whence that 
knowledge could be acquired. And it suggested the attempt to 

^ That it had taught this to some eminent persons who were engaged in the 
administration of justice at that time, is manifest from the composition called the 
“ Laws of Henry I.*' Lord Hale observes of it, that it has a taste of the civil law, 
but that is far beneath the truth. It is composed, perhaps, in equal portions of 
Boman law and Saxon law, and is an obvious endeavour to engraft the former upon 
the latter, or rather to unite a Boman system with Saxon institutions. As to the 
influence exercised at this important period by the Boman laws upon the formation 
of our own there can'be no doubt ; and it is attested by the most eminent of modern 
historians, who have fully exposed the absurd idea which first gained credence in 
the pages of Blackstone — that the study of the Boman law was quite a novelty in 
the twelfth century, and was at once expelled. Thus, Sir James Mackintosh, writ- 
ing of the reign of Henry I., says, It is essential to observe, at this step of our pro- 
gress, that the Boman law never lost its authority in the countries which formed the 
western empire, and it was adopted into the codes of the Germanic conquerors. All 
Europe obeyed a great part of the Boman law, which had been incorporated with 
their own usages, when these last were first reduced to writing, after the Conquest. 
The Boman provincials retained it altogether as their hereditary rule." The only his- 
torical question regards not the obligation of the Boman laWj'^but the period of its 
being taught and studied as a science. It is not likely that such a study could have 
been entirely omitted in Boman cities ; and where there were probably many who 
claimed the exercise of the Boman law.’^ The historian here, in a note, cites refer- 
ences from Savigny i. 16, of instances, from 800 to HCO, where the Boman law had 
been referred to as binding ; and lie cites, from the same author, instances of pre- 
lates who studied the Boman law, among others a Saxon bishop, who studied Boman 
law at York in the 7th century. “ But the Boman jurisprudence did not become a 
general branch of study till after the foundation of .universities. It had made its 
way to England, and was taught with applause by Vacarius at Oxford about the 
middle of the 12th century. The late researches of Savigny and other German 
jurists on the subject have merited the gratitude of Europe. It was, indeed (he 
adds), a most improbable supposition that a manuscript found at the sack of 
Amalfi, not adopted by public authority, should suddenly Jprcvail over all other 
laws in the greater part of Europe.” The treatise called Ze</es Henricl Primiy 
was the first attempt at anything like an intelligent system of procedure, and it 
lays down all its essential principles. It is, therefore, in these points of view, one of 
the most interesting documents of our legal history, and has been strangely disre- 
garded. Hale alludes to it, and quotes it several times, and so does our author ; but 
they evidently did not appreciate it in the point of view in which it is now presented, 
as a step or stage, so to speak, in the histoiy of our law. Lord Hale, however, had 
evidently given more attention to it than our author, and remarks how much of it is 
devoted to procedure. That of itself was an immense advance ; for, as Guizot 
observes, the study of procedure is the beginning of civilisation. If,” he says, 
you find, in place of the oath of compurgators, or the judicial duel, the proof by 
witnesses, and a rational investigation of the question, there is the beginning of 
civilisation^* ^Lectures upon CivUimtion), How that is what we do find in the laws 
of Henry I. It is impossible . not to perceive that the compilation contains the 
groundwork of a regular ^stem of judicature and of jurisprudence. The laws bear 
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mould tlie popular assemblies into sometliing like regular tribunals, 
and to blend the Eoman system with Saxon institutions. 

The result was the institution, in the reign of Henry 1.,^ of itin- 

internal evidence that they were composed by an ecclesiastic, and one who had 
been thoroughly acquainted with the law-s in force ; as there wore few in that age 
who could have composed such an elaborate body of laws in Latin, and there was 
only one man of whom it can be .deemed at all probable. That was the celebrated 
Roger, Bishop of Salisbury, described in the Dialogiis de Scaccario as vir prudens 
consiliis providus,’' and of whom it is added, “ maxiniis in regno fungebatur honori- 
bus, et de Scaccario plurimum habuit scientiam.” This eminent man was in the 
highest judicial office during nearly the whole reign of Henry I., first as chancellor, 
and next as chief justiciary and chief baron of the exchequer ; and it is remarkable 
that the provisions in the law s in question, as to the fiscal rights of the crown, Avero 
vei-y acute, and show great knowledge of the subject. He died a few years after 
Henr}% and had leisure during the close of his life to make such a compilation ; ami 
there Avas not a single man of his age but himself wdio could have done it. In the 
Mirror of Justice, a vA^ork in its present form written in the reign of EdAvard I., 
there are various laws mentioned as ordained by Henry L, and not to he found else- 
Avhere than in this collection. Several chapters at the outset, evidently drawn from 
the civil and canon laAV, lay doAvn the general principles on which administration of 
justice must rest ; a judicial order of men ; proper judicature and regular procedure, 
all directed to the due examination of the truth and justice of the case, Judices in 
oinni discussione probi tails idonci, nullaquc cxactione pormixti/^ “ Causarum quali- 
tas sincera perscuitationc peiisanda (c. A^) “ De causis singiilonim justis examina- 

tionibiis audiendis, de propositi et melioriim hoininum proseutiic ** (e. vi.) It acus 
laid doAvn that it belonged to the king to look to failure of justice or uiijust judg- 
ments, or perversion of the law. ‘‘ Irijustum judicium defoctiis jusUtiw provuricatio 
legis regioe ” (c. x.) Defcctiis jiistituo et violenta rccii eoriua destitutio est qui 
causas protrahunt in jus regium (c. xxxiii.) *‘De foetus institho comm uno regis pluci- 
tum cst super onnies’^ (c. lix.); and that it is the duty of all to obey the summons of 
the king’s justice, Qui secundum legem submonitiis a jusiitiiu regis ad comitatum 
venire supersederit reus sit,” etc. (liii.) A great lawyer wiio Avas profoundly versed 
in the antiquities of the laAV of England, has w^cll described the ascendancy whicii, 
at this era in the history of our laAA% the Roman laAV had gained ; and showx'd hoAc 
it Avas resorted to as a' guide Avhen there Avas neither special enactment nor local 
usage, or Avhen it Avas desired to have recourse to that perfection of reason wliich is 
the solid basis of afl law. “ Ita jam, id est, sub annum 1145, rcccptus fuit juris Jus- 
tinianjoi usus, ut quotics interpretandi jura, sive vetera, sive nova, sive ratio, sivo 
analogia desideraretur ant mos aut lex expressior non reperiretur, ad jus illud Jus* 
tinianseum turn veluti rationis juridica promptuarium optimum ac ditissimum, turn 
ut quod legem in nondnm definitus ex ratione seu analogia commode suppleret, esse 
recurrendum. Certe ita ferme Rhodiam recepere A'cteres Romani legem in rebus nau- 
ticis ut etiam apud nos, et gentes vicinas leges recepiuntur Olcroniona; ; cum interim 
nec hse nec illse ex authoritate aui, qua primo conditae sunt, vim sic obtinuerint 
(Selden and Flet, c. vi. p. 4). So in his History of Tithes, c. vii,, the same learned 
author puts its adoption on the ground of reason, 

^ From the 18 Henry I., the rolls in the exchequer show that the justices went, 
how long before then is not known, but it is probable that they had gone — though 
perhaps less regularly, or on special occasions — ^before then. Indeed it is, as already 
mentioned, an historical fact that they had gone as early as the reign of the Con- 
queror in special cases, and instances of it have been adduced. Hence Sir J. Mack- 
intosh observes of the inore regular institution of justices itinerant, that it probably 
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eraut justices to proceed into the counties under the king’s com- 
mission, and try such classes of cases, civil or criminal, as might 
be committed to them by their commissions. This was the first 
foundation of a regular judicature; of a judicial order of men de- 
voted to the administration of justice. And in the result it worked 
a revolution in the law of the country. 

It is beyond a doubt, whether the laws or the legal history of 
the age be looked at,i that as early as this reign — the first settled 

only gave permanence to a practice which, already existed. In these attempts were 
the beginnings of regular law and justice. Thus Guizot {UlsL Civiliz.y Lect. iii,), 
pointing out the beginning of civilisation among the people of Europe, says, 
" Look to the system of procedure, and you find in place of the oath of compurgators, 
or the judicial combat, the proof by witnesses, and a rational investigation of the 
matter in question. The law begins to bear a systematic and social character. There 
was a beginning of civilisation — an endeavour to bring men under general and 
regular principles.” So Mr Mill {Hist, Brit, India) ^ though rather an admirer of 
Hid'doo and Mahometan systems as ^‘simple and natural’* (Le,, rude), admits that 
they made no provision for uniformity (vol. i. p. 171), and that the Indian system 
of procedure is liable to the evil of arbitrary power {Ibid,, p. 641). He thinks that 
a regular system of procedure would not prevent this ; but it is the object of the 
present treatise to show that it does. It is very observable that in the early laws of 
all countries there are few rules of procedure. The laws of Menu scarcely contain 
any ; see Sir W. Jones’ Works, vol. iii. So of the Saxon law. So of the Mahometan, 
as described by Mr Mill, The first considerable step towards establishing an 
equal administration of justice was the abolishment of the right which individuals 
claimed of waging war with each other. . . . Not only questions concerning un- 
certain or contested facts, but general and abstract points of law, were determined by 
the issue of a combat. . . . Thus the form of trial by combat, like other abuses, 
spread gradually, and extended to all persons and almost to all cases. ... By this 
barbarous custom, the natural course of proceeding, both in civil and criminal ques- 
tions, was entirely prevented. Force usurped the place of equity in courts of judi- 
cature, and justice was banished from her proper temple. . . , The clergy from the 
beginning remonstrated against it as repugnant to Christianity and subversive of 
justice and order. . . . The spirit of courts of justice became averse to it, and it 
weiut more and more into disuse, though instances of it occur as late as the 16th 
century, in the histories both of France and England. In proportion as it declined, 
the regular administration of justice was restored ; the proceedings of courts were 
directed by known laws ; the study of them became an object of attention to judges ; 
and the people of Europe advanced towards civilisation” {Robertson" s Hist, Charles F., 
J^reL, Dissert,, 6. 4). So Hale says, that the ‘"persuasions of the clergy,” and the 
sense of its barbarousness, by degrees drove out the ordeal, so that, although it pre- 
raUed all through the reign of John, it was not to be met with in the reign of Henry 
lit ; and, in like manner, the “ duel,” or trial by battle, gradually died out. . 

* In the Mirror of Justice it is stated, as it is also stated in the laws of Henry I., 
above aUuded to, that no one had authority without the king’s writ to "" send for the 
people ; but the king's officers could do so (c. i. s. 13), whence it would follow that 
the king’s justices could convene the men of the county, as they did in the ""itiner- 
aries ” or assizes, and the laws of Henry I. had a provision that men of the county 
who did not attend at their suipmons should be liable to a penalty. And it is also 
stated in the Aftrror of Justice (o. xi. s. 4), that in the time of Henry I. it was 
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reign after th.e Conquest, and tlie first wliich afforded leisure for 
anything like a settlement of the judicature and administration of 
justice of the country — they were settled ripon the basis of Saxon 
institutions, but on the principles of the Homan system ; and so as 
to secure the advantages of a regular judicature with a local admin- 
istration of justice ; and unite trial by jury Avith settled law. 

It is also beyond a doubt that, as necessary to trial by jury, 
which was thus, at this early period after the Conquest, established 
in civil cases, there was a procedure for the settlement of the issues 
to be tried, 1 This, which is essential to such trial in civil cases, 
where, from their nature, the questions in dispute, and issues to be 
determined, cannot be known beforehand, as in criminal cases, was 
also established, substantially, upon the Homan model. 

The justices itinerant were sent down by the king’s court or 
council 2 into the counties, chiefly and primarily to hear pleas of 

ordained that jiwnws sworn upon assizes should not have foes. IJcnce it appears from 
this ancient law lx)ok (hat in this reign there were trials hyjury at the assi/.us. The 
records of judicial history show the same thing. It is shown hy M r Foss {Lives of 
the JmUpSj voL i.), tliat the itineraries of the judges into the counties commenced in. 
this reigrx, and as they had learned, even under the Conqueror, to turn a county 
court into a jury, there could be no doubt they coutinuc<l to do bo. But the records 
of the exchequer show the ‘‘itineraries” from the 18 Henry L Sir J. Mackintosh 
also observes of this period, “ Henry II. divided England into six circuils, not very 
unlike the present distribution, each of which was to be vJsitcil by three itinerant 
justices, to bring the dispensation of laws home to every mau’s door ” {liovedctiy 814). 

“ This statute, however, like others, appears only to have given authority anil uni- 
versality to practices occasionally adopted before" {l[i4, Eng, v. i.). Elsewhere also 
that acute historian observes upon tlie slow and gradual character of the changes in 
our laws {Ibid,), 

^ The above cited passage plainly proves that trial by jury in civil cases was estab- 
lished in the reign of lieni'y 1., and a subsequent passage in the Mirror, coupled 
with passages in the “Laws of Henry I.,” already noticed, as to “exceptions," 
answers, &c., shows that a system of pleading, in order to settle the issues, must 
have been established about the same time ; and, indeed, without some such system, 
trial hy jury in civil cases would he impossible. The effect of the passage here 
referred to in the Mirror (c. ii. s. 23), is that, as there were great delays in the exam- 
inations, and exceptions in an assize, Glanvillc had ordained an assize hy a quicker 
process; to be tried by twelve jurors of the next neighbours. This shows what, 
indeed, Would be manifest, priori — that there had before his time been some system 
of pleading anterior to trial. 

" It is stated by Hoveden, 337, that under Henry II, “ magno eoncilio celebrate, rex 
divisit Angliam in quatuor partes, et unicuique partium prmfecit viros sapientes ad 
facieiidam justitiam in terra sua. Isti sunt justicim in. curia regis constituti ad 
audiendam clamores populi” (fol. 37). Here it is evident that the phrase in curia 
regis means in the king's council, though it is often supposed that curia regis means 
a superior court of justice. The justices itinerant were not justices of any superior 
court; they were of an inferior order of judges, as is shown by the limitation oi 
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the Crown, but with commissions, also, to hear pleas in actions as 
to realty, up to a certain value or amount, sent down to them by 
the chief justice, or chief justiciary, of the kingdom, or the chief 
council of the king. 

The result of this administration of justice by the justices itiner- 
ant on the one hand, and of the stjidy of the civil law upon the 
other, was that in the reign of Henry II., there was a marked im- 
provement in our system of laws, as indicated by the great treatise of 
Glanville,! which shows an immense advance, and a great superiority 
over the former state of the law. And this advance was still further 
aided by the establishment of a superior king’s court of civil juris- 
diction, 2 and by allowing tlie defendant in an action the alternative 

.their jurisdiction, which was chiefly capitvla coronce j and ‘^capitula de Judccis” 
to rob and oppress the Jews), and ^"Placita per breve domini regis vel per breve capitalis 
justicioe, vel a capital! curia regis, coram eis (justiciis) missa,’^ The civil cases sent 
down were real actions; and the power of the justices itinerant in these cases was 
limited to a certain nature : De magnis assisis qiias sunt de centum solidis et infra,*’ 
or “ De magnis assisis usque ad Decern Libratas Terric, et infra,” &c. Thus in the 
reign of Henry IT,, commissions were issued to the itinerant justices, which provided 
that suits as to real property not above a certain value, shoujd be taken by them in 
the several counties ; but that if questions of weight or doubt should arise, they 
should be reserved for the justices of the bench : Quod justicia) faciv^t omnes 
justicias et rcctitudines spectantes ad dominium regis per breve domini regis vel 
illorum qui in ejus loco erunt de feodo dimidii militis et supra. Nisi tarn grandis 
sit quoercla quod non possit deduci, sine domino rege vel talis quam jiistieiai ei 
reponunt pro dubitatione sua ; vel ad illos qui in loco cjiis erunt” {JJale's IIIhL 
Com, Law, c. 7). And the justices of the bench, {ix,, of the bench of the exchequer, 
which appears to have been the only curia regis at that time,) were so called, to dis- 
tinguish them from the justices itinerant, who were more numerous, and of less 
weight and authority. 

^ Henry II.,” says Hale, ** raised the municipal laws of the kingdom to a greater 
perfection, and a more orderly and regular administration, than before. need no 
other evidence of this than the treatise of Glanville, by comparing which with the 
laws of the Conqueror, or even the laws of Henry I., it will easily appear- that the 
rule and order, as w,ell as the administration of the law, was greatly improved beyond 
what it was formerly, and we have more proofs of their agreement and concord 
with the laws, as they were used from the time of Edward I. and downAvards, than 
can be found in these obsolete laws of Henry I., which were* indeed but disorderly, 
confusedly general things, if compared with Glanville’s treatise of our laws ” {llist. 
Com, Law, c. 7, p, 120). Our author also observes of the work of Glanville : The 
work of Glanville, compared with the Anglo-Saxon laAvs, is like the code of another 
nation ; there is not the least feature of resemblance betAveen‘ them ” (c. 4), But 
our authqr, through not having studied the Leges Hcnrici Primi and the Mirror, had 
missed the intermediate works in the chain of legal history, and lost the course of 
progression. 

® The work of Glanville is confined to cases within the cognizance of the curia 
regis, which, it is plain, then meant a* regular court of justice, which, there is reason 
to believe, was the exchequer. The defendant was allowed, in a writ of right, the 
option trial by jury, but then the jurors were still witnesses, so that if they had 
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of trial by jury in preference to tlie brutal “ battle/’ or duel. Thus, 
on the one hand, a regular judicature was established for deter- 
mination of questions of law, and, on the other hand, an approach 
to an intelligent system of trial. There can be no doubt of the 
tendency of this to improve civil jproccdure, and to promote the 
development of law. 

The distinguishing feature in the great work of GHanville, and 
that which more than anything else, perhaps, marks it as an era in 
our law, is the importance which it Attaches to procedure,! and, 
above all, to an intelligent and rational system of trial, by selected 
and sworn judges, or jurors — precisely upon the princiide of the 
lionian law — open to exception by either i)arty, and so virtually 
agreed upon by both. 

So as to criminal procedure,^ although the ohl barbarian Saxon 
or hTorman usages were not at once abolished; it was virtually 
su2)ersedetl by its being postponed to, and made dependout ii])OH, 

no knowledge of the case, Glanville was in perplexity as to wluit course ought to be 
jmrsued. Nevertheless, as Sir J, Mackintosh observes, “an important attenijit was 
made to banish the absurd usages of ordeal and battle, and to [nwe the wat/ for the 
}tii)re guieral adoption of Juries^ by allowing the defendant io support his right by 
1 he assize (//w^. Eng., vol. i.j. The assize was, in fact, a trial h}' twelve jurors, 
called “ recognitors,'^ because they “recognised" of their own knowledge. 

^ The work is largely occupied with procedure. Thus, in describing the trial of 
an assize, the author is careful to lay down that jurois may he excepted against on 
the same ground on which witnesses in the court Christian were njected ; (a refer- 
enco to the canon Jaw, by which witnesses iutercHted on either side were rojeeied); 
and, therefore, in order to provide for such ohjcctious to jurors, he points out that a 
larger number than tivelve should be summoned, so as to allow for exclusion of Home 
of them by either party (c. 12). It is to be observed, that tbough unanimity was 
required to the verdict of a jury, yet there was a rational course resorted to for secur- 
ing it ; that is, by the addition of fresh jurors until twelve should be obtained to 
decide in favour of one side (c. 17). It is observable that there is the princijde of 
this course still retained in our criminal law, in which grand juries arc composed of 
twenty-throe, in order to allow for difference of opinion, and enable a majority of 
twelve to find or reject the accusation. 

- Thus Glanville says, that on a criminal ehai’gc made by public fame, the truth of 
the matter should be inquired into by means of inquisitions and interrogations made 
in the presence of the justices, and by taking into consideration the probable cir- 
cumstances of the facts, and weighing each conjecture that tends in favour of the 
accused, or makes against him ; and it was only if the prosecutor made out his case 
by proofs that the accused bad to purge himself by the ordeal {per legem apparen- 
tern, which Spelman considers means the ordeal), or entirely absolve himself of the 
crime imputed to him (B. xiv. c, 1). So that if the accused could, in the opinion of 
thfe judges, clear himself, or if there was not a sufficient case, he need not resort to 
the ordeal. It is not surprising to learn that the ordeal scarcely survived a single 
reign, and that a short one, after this ; and that in the reign of Henry III., it is not 
heard of {vide Hale*s Com. Law). So of the trial by battle, it was obsolete ages before 
it was abolished, though not abolished until our own age. 
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a more rational examination of the case, on the model of the 
3Eloman system; and thus the result was, that they soon became 
obsolete, and an intelligent system of trial by jury was, by a series 
of wise judicial decisions, substituted for it. Thus all the great 
changes in procedure were effected simply by affording the suitors 
the alternative of a rational system, and putting obstacles in the 
way of the other. 

In the time of Glanville, indeed, civil procedure, though regular, 
was still in its most simple stage of regular procedure : still, in 
substance, it was the Eoman system. It was conducted under a 
regular judicature : the case came first before judges, whose pro- 
vince was to settle the question to be decided, and to determine 
it if it was one of law, or to remit it to the jury — i.e., to sworn 
judges ; to determine it by regular trial, if it was one of fact. And 
though the discussion was oral, and not formal, it had all the 
substantial requisites of a rational system of trial, which, though 
not enforced to the exclusion of the old Saxon institution, was 
allowed as an option to the party sued, and was therefore vii’tually 
substituted : the other becoming gradually superseded until it was 
obsolete.1 ^ 

The administration of justice, however, was still so unsatisfactory, 
that complaints were brought before the king in person, or his chief 
justiciary® sitting in the exchequer. But as the suits became more 
numerous, other justices were added, called justices of the bench, 

^ Thus Glanville says, in describing the procedure in a suit as to real property : 

Both pai'tics being present in court, it is usual to inquire of the tenant whether he 
can show any reason why the assize should not proceed.*' Then ho goes on to sa}’^ 
that it should not proceed if the case for the claimant was entirely admitted ; but 
if not entirely so, then the court proceeded to decide the disputed points, whatever 
they might appear to be (b. 13, c. 11); and the trial might bo by a jury. If no 
exception be taken in court, on account of which the suit ought to cease, then it shall 
proceed ; and in the presence of both parties, the land shall be on the oath of twelve 
jurors, and according to their verdict be adjudged to the one or the other as 
described (ibid,), 

^ Thus it appears, from a case in the Ahbreviatio Placitoriim, says John, that cliar- 
tors of exceptions were granted not to be sued except before the king or his chief 
justiciary ; and in that case, in a suit against the Abbot of Leicester, he pleaded 
ftuch a charter of king Richard : quod idem abbas pro nullo respondeat, nisi coram 
ipso rego, vel capRali justiciario suo;” but it was decided that pleas decided before 
justices of the bench, were in law heard before the king. “ Quia omnia plauita quee 
coram justiciariis de banco tenentur, coram Domino Rege vel ejus capital! justiciario 
teneri intelliguntur/' This shows that, by that time, in the reign of John, the jus- 
tices of the banc, as they were called, sat in the place of tlic king, and with or without 
his chief justiciary ; and that there was a court in w'hich common pleas were heard. 
In the reign of Henry II., the court called curia regis w^as well established, for 
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to distinguish them from justices itinerant ; and thus a superior 
court, or curia regis, became by degrees established, in which 
common pleas between party and party, could be brought and heard. 
As this last, however, followed the king, and this was most injurious 
to the suitor, Magna Charta provided that common pleas should not 
follow the king ; and hence a separate court of “ common pleas,” 
established at Westminster. i 

The great charter made two important provisions with reference 
to common law judicature ; one, that common j)leas should not 
follow the person of the king, (which implied that they should bo 
heard in some fixed court) ; and the other, that an order of judges 
superior to the justices itinerant should be sent down regularly 
into the counties to take all the “ assizes ” or actions relating to 
real property, substantially in substitution for the county court. 
The result of which, combined with the commissions of the justices 
itinerant to take the pleas of the crown, was to virtually supersede 
the ancient turbulent county court as a legal tribunal, in any but 
trivial inatters.2 

The institution of justices itinerant, the first ajip roach to any- 
thing like a regular judicature, had a powerful olfect on the gradual 
improvement of the law, by the development and embodiment of 

Glanvillc lias a treatise of cases determined in that court. Thus Magna OJiarta said 
that commuuia placila non, sc<]uautur curia nostra that common pleas shall not 
follow our court; where it will be observed that tlie term curia nostra is used, as it is 
in. the Lcijcs Jlearlci Prhni, to signify, not a court of justice, but tlic royal court or 
residence ; which shows how mistaken those are who suppose that from the mention 
made of curia regis, that there was necessarily a king’s court of justice. And from 
that time, the court of common pleas became established, 

^ Communia placita non sequantur curiam nostram, sed teneantur in aliquo certo 
loco, Kccognitioiies de morte antecessoris, &c., non capiantur nisi in suis comi- 
tatibus, et hoc mode ; nos, vel capitalis justiciarius noster, mittemus duos justiciarios 
per unumquemque comitatum per quatuor vices in anno : qui, cum quatuor militibus 
cujus libet coniitatus elcciis per comitatum, caxiiant in eomitatu, et in die et loco 
comitatus assiseeprtcdictas. Jilt si in die comitatus assisio iirajdictce capi non possint 
tot milites et liberi tenentes remaneant de illis qui interfuerint coiiiitatui die illo, 
per quos possint suflicienter judicia fieri secundum quod negotium fuerit, majus vel 
minus (Art. xvii., xviii,, xix.) 

^ Therefore in the reign of Henry IIL, as the Mirror states, the bishops and 
barons, whose attendance at the county court had been directed by Henry L, were 
excused from their attendance (Mirror, c. 1, s, 16). This is a fact of much signifi- 
cance in our legal history, and marks the era of the decline of the county court as a 
judicial tribunal. It was not, however, until the reign of Richard II., it was virtually 
deprived of that character. A statute of that reign, directs that no lord, little or 
great, should sit upon the bench with the king’s justices, when they came to take the 
assizes, under the general commissions first issued by Edward I. 
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legal principles in judicial decisions ^ by responsible judges, wliose 
decisions were recorded and preserved, and might be the subject of 
complaint to the king in council, even before tliere was any regular 
appellate jurisdiction. It is an undoubted fact that such decisions 
were recorded and preserved, and by degrees insensibly moulded 
and altered the law of mere custom,2 by reducing it to accordance 
with legal principle. 

The decisions of the justices itinerant, especially when pro- 

^ Such decisions arc recorded as early as the’ reign of John, in the Ahbreviatio 
PlacitoruTriy and at a later period in the work of Bracton. One or two are mentioned 
under the name of judicial ordinances in the Mirror. Sometimes there are decisions 
of justices itinerant, sometimes of the chief justiciary or his associates of the “ curia 
regis,*’ the royal court or council. Thus it is mentioned that Eanulph de Glanvillc, 
who was chief justiciary under Henry II., and the author of the celebrated Treatise, 

ordained/* that is to say, either judicially decided in some case, or made, with the 
assent of the council or authority of the king, a general judicial rule or ordinance, 
probably upon some case brought before the council by way of appeal or complaint, 
as cases at that time undoubtedly were. The effect of such judicial decisions must 
have been immense. 

2 There is a remarkable instance of this, quoted from the Ahhreviatio Placitorum^ 
by Hale. In the time of John, be it observed, as he mentions, the descent of com- , 
mon freehold land to the eldest son, was established, unless there. was a special 
custom that the lands were partible, inter masculos ; and therefore he says, Mich, 
secundo Johannis, in a (writ of) Rationabili parte bonorum, by Gilbert Bevillc, 
against William Bcville, his eldest brother, for lands in Ganthorpe, the defendant 
pleaded, quod nunquam partita vcl partibilia fuere, and because he could not prove 
it, judgment was given for the demandant, the younger brother. But by degrees, 
says Hale, whereas at this time the averment came on the part of the heir, that the 
land was not partible, nunquam partita vcl partibilis extebit ; in course of time tlie 
averment was turned on the other side“T,-viz., that unless the demandant averred and 
proved that it was partible land, ho failed in his demand {Hist. Com, Law, c. vii,). 
How this, it is obvious, was by judicial decisions, thus practically altering the law, 
for it shifted the burden of proof, and thus, by degrees, it becoming impossible 
to prove a special custom, the right of primogeniture was established. These de- 
cisions, it will be observed, are cited from the Rolls, by the year of the reign of the 
king, and the county in which the eases were decided, and the name of the judge or 
justice itinerant by whom they were determined. The point of the decision is given 
shortly but clearly, and with all the requisites of a legal report. The brief entries 
in the Ahhreviatio Plaoitorum, which are of the reign of John, are of great interest, 
as being the earliest of our law reports, and as embodying the very first germs or 
elements of regular law, afterwards so largely developed and expanded by a long 
course of judicial decisions founded upon them, and extending through the Year-books, 
from the reign of Edward II. to the reign of Henry VIII. It is manifest that these 
earlier decisions, studied in the work of Bracton, or derived, as he had derived them, 
from the Rolls, formed the basis of the subsequent judicial decisions, as they in like 
manner were the foundation of later ones ; and so the law went on progressing, 
gradually from one stage of development to another, until it was established as it 
existed under Elizabeth. It is manifest also that as the Saxon laws were barbarous, 
and the Norman usages little better, save so far as they had derived any light from 
the Roman law, there existed no source whence the judges of that age could have 
derived instruction in legal principle except that law ; and as it is a historical fact 
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nounced by men of known learning and ability,’ naturally had 
some weight and authority, and were recorded and regarded as 
precedents. And these, and the civil law, whence the principles 
on which they were foimded were necessarily derived, formed the 
staple of the great Treatise of Bracton, which formed the basis of 
our common law. 

. Thus, under the influence of these great though gradual changes 
ill our system of judicature, as contained in the great Charter, the 
law was still further developed, until it had reached the more finished 
state in which it is presented in the elaborate treatise of Bracton,^ 
which marks the next great era in the history of our laM^ 

that it was studied at that time, it may fairly be inferred that it was studied by the 
judges. It is at all events a fact that a great part of Bracton is taken from the 
civil law. 

1 Thus they arc cited all through Bracton’s Treatise, Dt Legihm ; no doubt, espe- 
cially those of known value from the learning of the justices who pronounced them, 
as, for instance, the celebrated Martin do Pateshall, who was a man of ability, and 
whose decisions were evidently regarded as of authority, and are cited in the Mirror 
as well as in Bracton. Thus, for example, Bracton cites and adopts a decision of his 
upon an imp<||ftant j)oint as to donations of land to ecclesiastical bodies, that if the 
heir knew of the grant, Et quod hsoredes tenentur warrantizare si chartam 
cognoverint, vel probata fuerunt, habetis do itinoro M!. de Pateshall, de loquela diver- 
sorum comitaiuuni quajfuerint super judicium in itincre suoaunoregiii Henrici tertio 
de magistro militiie Templi in Anglia*^ {De Leyilms, lib. ii. c. 10). That is, ho cites 
the case of the Knights Temidar, wdiich seems to have been an important ca.so. So 
another decision of the same judge, to the eflect that though a donation in articulo 
mortis, would not bo valid, Si autem tres dies vel quatiior ante mortem suam, 
dederit et soysinam domui roligiosso fecerit, non succurritur hteredi per assissam ad 
seysinam recuperandam ; ut de ultimo itiriere M. de Pateshall in comitatu 
Bborum” (Ibid.), Another point on the same subject is cited as decided — ** De 
termino Hilarii anno regni regis Henrici in comitatu Norff, de Cecilia do Htradsete et 
Priorc Hospitali Sancti Joannis de Jerusalem in Anglia” — the case of the Prior of 
the Hospital of St John of Jerusalem {Ibid,), and the cases are cited as decided in 
the king’s superior court at Westminster, before the justices of the tench, so called 
to distinguish them from the justices itinerant, who were not permanently on the 
bench, but were sent on such itinera, and were not always judges (c. v. foL 26.) 

Dictum est in curia regis coram justiciariis de banco apud AVest. per Job. da Meting- 
ham et socios suos justiciarios” {IbuL). 

2 In which, composed as it was by an ecclesiastic, and one who had studied the 
civil law, the influence of that law is, as might be supposed, plainly apparent. The 
charter of John was not observed, and the great charter of Henry III. was in 1225, 
containing the important enactments that assizes should be tried in the country by 
king’s- judges, and that matters of law should be determined in a fixed court at 
Westminster. Bracton, who was an ecclesiastic, and had studied the civil law, was 
a judge in 1245, and died about twenty years afterwards, and his great treatise was 
probably written in the course of that period. Lord Coke speaks of it in the highest 
terms, as one of the great Sources of our law, though he was probably not aware that 
it was founded on the Homan law, and that a great part of it is taken, indeed, from 
the Institutes of Justinian, 
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The great feature of the work of Bracton is the attention it 
evinces to procedure, and the greater degree of bare shown to cany 
out the principle of the Eoman system, the ascertainment of the 
question in dispute, and the separation of the fact from the law, 
before sending the case to trial, which might, indeed, be useless if 
the matter was one of law ; and hence the care which by Bracton 
will appear to have been given to enforce precision of statement on 
the part of suitors.^ 

In the time of Bracton we find the supremacy of regular judi- 
cature established, and the last remains of the rude and barbarous 
Saxon system virtually obsolete or abolished. This was done, not, 
indeed, by any direct abolition or sudden change, but by gradual 
alteration and indirect means, not the less effectual because un- 
observed^ 

As the treatise of Glanville shows' a great advance in our laws 
had been made in the time of Henry II., so the treatise of Bracton 
shows a still greater advance had been made in the time of Henry 
III.jS and this either from the resources of the civil law, or from the 

^ Thus, says Bracton, speaking of the writ of right, it will not si^ce simply to 
say, I demand such land as my right, unless the demandant (or claimant) make out 
his right, and show how and by what means it has descended to him” {Bracton^ 374, b.). 

Neither will it suffice to allege that the ancestor was seised in fee, unless it is added 
that he was so seised by right, which composes the right of property. Nor will this 
Buflice unless he took the property ; and it will be seen how this tended to eliminate 
the real point in dispute, and also to see if it was fact or law. No one at all ac- 
quainted with the Roman system can fail to see that this was derived therefrom, and 
as Sir J, Mackintosh observes — It is impossible not to admire the logical art with 
which fact is separated from law, and the whole subject of litigation reduced to one 
or a few points on which the decision must turn ” {Hist, Eng, vol. i.). The great 
feature of Bracton’s work is the accurate and lucid manner in which this is followed 
out. 

^ The criminal jurisdiction of tho sheriff was abolished by Magna Charta after it 
had probably become obsolete by the quiet substitution of itinerant justices, either 
by making them sheriffs or sending them into the counties by special commission to 
convene the courts. And so, as to civil cases, the sheriff was virtually made a king’s 
judge by special writ in all but trivial cases, and from Bracton we learn that the 
sheriff exercised jurisdiction over matters which did not belong to him merely by his 
office of sheriff ; but in such cases he acted not as sheriff, but by the king's precept, 
as justiciarius regis {Bracton, 154, b.). And as the suitor had to purchase this writ 
and pay for it, he would naturally consider that he might as well sue in the king’s 
superior court, and have the advantage of a regular judge ; and thus the civil judi- 
cature of the Saxons was superseded. 

® Hale says, 'MVe have two principal monuments of the great advance the English 
laws attained, to under this king — viz., the tractate of Bracton, and the records of 
pleas, as well in the benches as before the justices itinerant, the records of which are 
still extant. Touching the former— Bracton’s tractate,— it yields us a great evidence 
of the growth'of our laws between the times of Henry II. and Henry III. If we do 
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gradual development, by judicial decisions, of principles and doc- 
trines deduced therefrom. 

In the celebrated treatise of Bracton we have tlie first fonnal 
treatise upon our law as a whole — the first attempt made to 
reduce it to something Hke system, if not to science, — and it is 
impossible not to see that in a great degree ^ it is founded upon, 
if not almost copied from, the Eoinan law. 

This is admitted by the histoi'ians of the Middle Ages. Thirs 
Hallam wrote : “ About the time of Edward I., the civil law 
acquired some credit in England, but a system entirely incom- 
patible with it had established itself in our courts of justice, and 
the Eouian jurisprudence ‘svas not only soon rejected, but became 
obnoxious ” {Europe in the Middle Ages, c. ix.). 

The only authority, however, cited for this is Selden, and Mr 
Hallam adds in a note; “Yet, notwithstanding Solden’s authority, 
I am not satisfied that he has not extenxiated the effect of Bracton’s 

but compare Glanvillc’s book with that of Bracton, wc shall sec a ver}*^ great advance 
’of the law in the writings of the latter over what they arc in Glanvillc. The pro- 
ceedings are much more regular and settled, as they are in Bracton, above what they 
are in Glanvillc. The book itself^ in the beginning, seems to lK)rrow its .method 
from the civil law; but the greater part of the substance is cither of the course of 
procedure in the law known to the author, or of resolutions and decisions in the 
courts of the bench, and before justices itinerant** {TI ht. O. Z., c. vii.). But Hale, in 
the first place, greatly underrates tlic proportion of Bracton derived fi-om tlio civil 
law. According to Sir W. Jones, it is almost entirely derived from that source, and 
certainly the greater portion of it. And as to the decisions of judges, which it cites, 
though these no doubt form some considerable part of it, yet it is to be observed that 
these decisions, like the doctrines of Glanville, must in the main have been deduced 
from the principles and doctrines of the Komau law ; from whence else could it be de- 
rived, seeing that there was no other source to which judges or lawyers could possibly 
have resorted for instruction in law ? 

^ The work of Glanville having only dealt with part of it. 

2 Sir W. Jones, in his treatise on Bailments, citing Bracton, said : am aware he 

has copied Justinian almost word for word’* (p. 75); yet Lord Coke speaks of him 
as one of the highest authorities on our law, evidently in entire unconsciousness that 
he took his law from the Roman, Edward I., as Mr Hallam mentions, encouraged 
the study of the Roman law {Hist, of Europe in the Middh Ages, c. ix.), and in the 
reign of Edw’ard IL, when we have our earliest reports of the courts of law, it appears 
to have been cited, and on one occasion it was said by the chief justice of the Common 
Pleas, from the bench, that our law was founded upon the civil law — “la ley 
imperieJ, donqiies sur quel ley de terre est fondu** {Ycar-Booh^ 5 Edward II. 148). 
So, Selden has preserved several instances in which it was cited, but it 
seems to have very much declined, and the celebrated treatise of Fortescue, De 
Laudihus Legum Anglice, written in the time of Henry VI,, is written in a tone of 
ignorant disparagement. Blackstone admits that Bracton, Fleta, and Britton 
contain frequent transcripts from the Roman law. {Comm., v. i. p. 22 — Coleridge’^ 
edition). 
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predilection for the Eoman jurisprudence. No early lawyer has 
contributed so much to form our own system, as Bracton, and if 
his definitions and rules are sometimes borrowed from the civilians, 
as all admit, our common law may have indirectly received greater 
modifications from that influence than its professors were ready to 
acknowledge, or even than they knew. A full view of the subject 
is still, I think, a desideratum in the history of English law, which 
it would illustrate in a very interesting manner” (Ibid. p. 828). 

Our author himself amply recognises at this era the influence of 
the Eoman law in the formation of our own : " The study of the 
civil and canon law had contributed to further this improvement 
(of the law), and to furnish considerable accessions both of strength 
and ornament. Those two laws, besides exciting an emulation in 
the professors of the common law to cultivate their own municipal 
customs, afforded from their own treasures ample means of doing 
it. Much was borrowed from them, and engrafted on the original 
stock of the common law ; but the manner in wliich this was done is 
very remarkable. Though our writs and records are in the language . 
in which the Eoman and pontifical jurisprudence are written and 
taugbt, there is not in either the least mark of imitation ^ the style of 
them is pecxiliaiiy their own. The use made of the civil and canon 
law was much nobler than that of borrowing their language. To 
enlarge the plan and scope of our municipal customs, to settle them 
upon principle, to improve the course of proceeding, to give con- 
sistency, uniformity, and elegance to the whole — these wmi-e the 
objects the lawyers of those days had in view, and to farther them 
they scrupled not to make a free use of those more refined systems. 
Many of the maxims of the civil law were transplanted into ours ; 
its rules were referred to as part of our own customs, and argu- 
ments founded upon the principles of that jurisprudence were 
attended to as a sort of authority. This was more particularly so 
in, what related to personal property, while the laws of descent 
and purgation,^ and other parts of our judicial procedure, , seem 
borrowed from the canonical jurisprudence.^ A considerable ac- 
cession had been made to the original canon law by the publica- 
tion of the decretals. This must have given new vogue and repu- 
tation to canonical studies, and no doubt encouraged the common 
lawyers of that age to pursue their inquiries in that way with more 
freedom. The application they made, whether of the canon or 

1 Upon the oath of the party, ® C. viii. 
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civil law, in treating subjects of discussion in the law of England, 
is visible from the account given of Bracton. To consider j)a.rticu- 
larly how much of the latter is indebted to those two systems, 
either for its origin or imin-ovement, would seem to be an object of 
separate consideration, and might, perhaps, make a proj>er appen- 
dage to a history of the English law 

No doubt tlic law of England has always been entirely independ- 
ent of the Eoman la-^ and it has only to any extent become 
incorporated into our law by voluntary adoption and assent.® 

The influence of the civil law upon the formation of our own, as 
it had no compiilsory authority, could only arise from its voluntary 
adoption, on the ground of its own excellence. And on that ground 
it gained the influence on our own law which, at this em in its his- 
tory, led to such marked hostility, and manifest improvement. ^ 
Whence, then, came this improvement in our law ? It 
^ C. viiL 

^ Thus as to dower, in the Eoman ewr matrimonial endowment amonc: the Romans, 
it was to the husband rather than to the wife, though in our law it is to both- So 
though the principles of the law of inheritance, whether by testament or descent, 
were derived from the Romans, our law, except in some cities where by custom the 
Roman rules have prevailed, has departed from the Roman in various rcspecds. So 
as to the effect of marriage, in legitimating previous issue, for tlic purposes of in- 
heritance, though by Papal constitution that cflect was given to it in the Roman 
canon law. Yet in the time of Glanville it was otherwise ; and he says tliat, l^y the 
law and custom of the realm, the son born before marriage, though by ilie canons 
and the Roman laws he is considered lawful heir, yet he is not so according to ilie 
law and custom of the realm, and cannot demand the inheritance by the law of the 
realm’’ (c. xv.) Upon which Lord Littleton remarks, that it shows the entire 
independence of the law of England on the canon or civil law ” (3 JAiiUf, Hint. Urn. 
11., p. 125). But these instances are so few that they are exceptional, and the whole 
form and texture of our laws and institutions is plainly Roman. 

^ The parliament in the reign of Henry III., when an attempt was made to alter 
the law upon the subject noticed, declined to accede to it. ‘‘ Et omnes comites ct 
barones, una voce responderunt quod noliint leges Anglim mutare, quae hucusque 
usitatae sunt et approbatsc {StaL of Merton, c. ix.). But this refusal was based 
upon the ground of user, and on the same ground, as we have seen, a vast deal of 
Roman law has become embodied with ours, and for the very reason that the 
adoption was voluntary, the superior excellence of the Roman law is made manifest 
The commons in the reign of Richard II. declared that this country had never been 
governed by the civil law, which was no doubt meant in the sense of compulsory 
obligation or authority. But they were very little aware of the extent to which the 
civil law had even then been adopted into ours, and as barbarous Saxon and Norman 
usages died out, the ascendancy of Roman law became more marked. 

^ Thus Selden said of it — Yalet pro rafcione, non pro inducto jure, et pro rationc, 
quantum Reges et respublica} intra potestates sum dnes valere patiuntur” (Jlist,^ 
Tithes). ItfWas always held, in our courts, that the civil or canon law had no force 
proprio vigord in suits on questions of temporal rights, &c. Therefore, Mic. 8 Hen. 
lY. pi, 72, co?*am rege^ when the Chancellor of Oxford proceeded according to the 
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could not be derived from the Norman law ; for, as our author 
himself observes, it was not until after the publication of 
Glanville, and even of Bracton and of Britton, that the Normans 
had any treatise upon their law” (c. 4) ; “a work,” lie adds, “so like 
an English performance that, should there remain any doubt of 
its being formed upon our model, there can be no doubt of the 
great similarity between the laws of the two nations at that time ” 
(Ibid.). But here our author forgot a^ fact which, had it occurred to 
him, would have satisfied him that the Grand Gonstumier of Nor- 
mandy was derived from the English treatises which preceded it ; 
viz., that, as Glanville himself mentions, the great merit of our 
system of assize or trial was, that it provided a substitute for the 
trial by battle, which was essentially the brutal mode of trial the 
Normans had adopted — not one whit better than the savage Saxon 
usage of the ordeaL The new sy stern, therefore, was not derived 
from the Normans, who wore as barbarous as the Saxons. It was 
derived by development from the Homan. 

Arrived at this great era in our legal history, and at the era of the . 
great reign of Edward I., which marks a still greater, it is natural to 
take at such a standing-point a retrospective view of our progress. 
And it is impossible not to be struck at this era with the fact tliat the 
main and distinctive features of the Saxon and Norman systems had 
already died out, or were declining and becoming obsolete; while all 
that was of Eoman character or origin survived and endured. Trial 
by ordeal was gone ; the turbulent county court, as a tribunal, was 
superseded ; and trial by battle was disappearing ; but the Homan 
systems of law and of justice were established. The best and most 
practical test of the Homan origin of our institutions, or how much 
we owe comparatively to Eoman as compared with Norman or 
Saxon laws, is this ; to see what are the institutions, either un- 
doubtedy Saxon or undoubtedly Eoman, which remain to this day. 
The institutions undoubtedly Eoman — municipal and other corpo- 
rations, certainly manors, and probably hundreds and counties ; a 
regular judicature ; and regular judicial tribunals, with skilled 
judges for the law, and jurors or sworn judges— judices facti — for 
the matters of fact — all these, and more, were Homan institutions, 

rule of the civil law in a case of debt, the judgmeat was reversed in B. R. (King’s 
Bench), the principal error assigned being that they proceeded “ per legem civilem 
ubi qnilibet ligeus Domini Regis Regni sui Anglias in quibuscunque placitis et que- 
relis infra hoc regnnm factis et emcrgentibus de jure tractare debet per communem 
legem Anglim ” {Hist. Com. Law, p. 33). 
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and they remain. The institutions undoubtedly Saxon had gone, 
although the Saxon spirit which had been embodied in the old 
turbulent popular assemblies still survived, infused into Eomau 
institutions, and inspiring them with fresh vigour. So of the Nor- 
mans ; all that was distinctive in their system, which seems re- 
duced to trial by battle — since all the rest was derived from the 
Eoman system — was already disappearing, and was doomed to 
vanish away, although it is true that the principle of the supiximacy 
of royal authority was developed and applied by them, and formed 
a solid basis for all the improvements in our law which were after- 
wards attained. But this was a slow and gradual progression. So 
far as our law, however, in any material degree was altered after 
the Conquest, it was without any sudden change ; and it was gra- 
dually and insensibly, and almost unobservedly,^ and chiefly by 
means of legal dccisi»ns, developing the principles of law, whicli 
was indeed the custom of the nation. 

The whole course and jprogress of our law, up to and after the age 
• of Edward I., when it was substantially settled as it existed from 
that time to the age of Elizabeth, when our author’s history 
closes, and when, as is observed in his Preface, a new era opened, 
resembled that of Eome, as one of gradual devclo})ment ; and, in 
the opinion of our most acute and ])hilosop]iical historitins, it 
exhibited, at this important period, the inihieneo of tlu5 Homan law, 
which determined its whole character. Thus Sir J. Mackintosh 

^ This may be well illustrated by a reference to the law of descent. Lands held 
on the feudal military tenure, introduced at the Conquest, naturally became de- 
scendible to the eldest son ; but other land — ordinary freehold land— held in free 
socage, as it was called, remained partible among all the sons, until long after the 
Conquest; so that it is impossible to ascertain the x^i’ecise period when the law was 
altered, or rather it was not altered at any particular period ; for it was altered 
thus— by holding that the land was partible only by custom. Thus Spelman says 
that “ the ^Tormans by their feuds settled the whole inheritance on the eldest son on 
account of military tenure” {SjycL lieliq.B, 3.) But in land not held by military 
tenure it was otherwise, and thus Glanville says in such case inheritance should 
be equally divided among all the sons, however numerom --provided the land had 
been anciently partible ” (Ibid, c. 7, s. 3). That is,” as Lord Hale puts it, '' the 
commune jus, or common right, was for the eldest son to be heir, no custom inter- 
vening to the contrary” (Hist Com, Law, 216). So that,^s one learned writer on 
the subject said very truly, ‘Hhe right of i>rimogeniture made every day greater 
progress, until, in the reign of John, it had fairly excluded partible descent— the 
presumption being held to be. that the land {unless in Kent, where, by a local custom 
recognised by general law, all land is held in gavelkind) was descendible to the eld- 
est son until the contrary was proved” (Robinson on Gavelkind, p. 26). 'I’hus a 
great revolution was effected in the country, gradually and unobservedly, and by a 
mere legal artifice, without any legislative sanction. 
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observes “ The progress of our common law, till the reign of 
Edward I, bears a strong resemblance to that of Eome. The pri- 
mitive maxims and customs were applied to all new cases, which, 
appearing similar to them, it was natural and convenient to subject 
to like rules. Courts in England, private lawyers, judicial writers, 
as at Eome, in delivering opinions on specific cases, extended the 
analogy from age to age, until an immense fabric of jurisprudence 
was at length built on somewhat rude foundations. The legislature 
itself occasionally interposed to amend customs, to widen or narrow 
piinciples, but these occasional interpositions were no more than 
petty repairs on a vast building. I rom the reign of Edward I. we 
possess the Year-books, annual notes of the cases adjudged by bur 
courts, who exclusively possessed the power of authoritative inter- 
pretation, scarcely to be distinguished from the legislation which 
the tribunals of Eome shared with its imperial ministers and with 
noted advocates. In a century after him, elementary treatises, 
methodical digests, and works on special subjects, were extracted 
from these materials by Littleton,! Eortescue,2 and Brooke. 3 So. 
conspicuous a station at the head of the authentic history of our 
uninterrupted jurisprudence, has contributed, more than his legis- 
lative acts, to procure for Edward the name of'the English Jxis- 
tinian ” (Hist. JEng. v. i.). 

Through all these successive changes, the great thing to be noticed 
is their slow and gradual character, and the careful manner in 
which they were each evolved, so to speak, out of actual experience 
and practical wisdom. 4 This, indeed, is the great lesson to be 

1 Littleton's Tenures, temp. Hen. VI., the subject of “ Coke’s Commentaries.” 

® Be Lwudibus' Legum Anglke, temp. Hen. VII. 

^Brooke’s Abndgment of tlte Yearbooks, temp. James I. The historian perhaps 
meant Fitzherbert. 

* Sir James Mackintosh more than once remarks upon this; and he observes even 
of the Great Charter, “ It was a peculiar advantage, that the consequences of its 
principles were, if we may so speak, only discovered gradually and slowly. It gave 
out in civil occasions only so much of the spirit of liberty as the circumstances of 
succeeding generations required— as their character could safely bear ” (Hist. Eng. 
vol. i.). So as to the constitution of Henry II. sending the judges on circuits or 
itineraries, he observes that, “ This, like others, appears only to have given authority 
and universality to practice occasionally adopted before” (iJid) Our law has 
always been customary, which implies gradual growth and formation. » The con- 
suetudinary, or common law,” remarks the eminent historian elsewhere, “ consisted of 
certain maxims of simple justice, which we are taught by nature to observe and 
enforce, blended with certain ancient usages, often in themselves convenient and 
equitable, but chiefly recommended by the necessity of adhering to long and well 
known rules of conduct” {Ibid, p. 274). 



RISE AND PROGRESS OF THE FEUDAL SYSTEM, 


XCV 


learnt from the study of our legal history, as it was one of the chief 
advantages of our law, this facility of growth, of progress, and of 
happy adaptation to the wants of every age. 

This, indeed, is the way in which, in a free countr}", institutions 
are developed, so to speak, gradually, hy common agreement and 
tacit consent, from the results of practical experience.’ The whole 
history of our law is a record of this process of development ; the 
true merit of our free Saxon constitution is that it allowed of it, 
and left scope for it ; and the great defect of our author is that lie 
lost sight of it. 

This has already been illustrated with reference to our judicial 
system, and may be remarkably illustrated with reference to the 
feudal system. The great feature of the era marked by the Con- 
quest, is the commencement of the movement which was completed 
in the reign of Edward I., in the assertion of the civil supremacy 
of the sovereign power; and the most important aspect of this 
movement, and one in which it has produced consequences most 
permanent and most important, was its relation to the administra- 
tion of justice ; but it was also, and first, connected with the 
development of the feudal system, 2 and in both respects it was 
remarkable for its gradual character, and its Homan origin. 

^ Tliis is pointed out by Sir James Mackintosh in a passage well wortli «|iioting. 

Qovernments are not framed after a model, but all their parts and ])owers grow 
out of occasional acts, prompted by some urgent expediency, or some private inter- 
est, which ill the course of time coalesce and harden into usage ; and thus this 
bundle of usages is the object of respect, and the guide of conduct, long before it is 
embodied and defined, and enforced in written laws. Government may bo in some 
degree reduced to system, but cannot flow from it. It is not like a machine or a 
building, which maybe constructed entirely and according to a previous plan, hy the 
art and labour of man. It is better illustrated by a comparison with vegetables, or 
even animals, which may be improved by skill or care, but cannot be produced by 
human contrivance. No government can, indeed, be more than a mere drauglit or 
scheme of will, when it is not composed of habits of obedience on the part of tho 
people, and of an habitual exercise of certain portions of authority by the individuals 
or bodies who constitute the sovereign power. These habits, like all others, can only 
be formed of repeated acts; they cannot suddenly be imposed by the legislator’* 
{Elst Eng. vol. i. p. 72). This fine passage is the best eulogy upon our constitution, 
— because pointing out its best feature. 

- Guizot contests the view of most historians, that the feudal system was of sudden 
origin; the result of the special necessities of the age ; and he contends that it was 
the progressive development of ancient facts” {Lect. 8ur la Civlliz. en France^ Lect. 
vi.). He says the history of the word miles,” which designated ‘^knight,” is a 
proof of this, and he cites Du Cange, who thus traces its history to tho lioman age, 

i^o’^vards the end of tho Boman empire, miUtare expressed simply to se/rve^ to 
acquit oae*s-self of service towards a superior — not merely of a military service, but a 
civil service.” And he elaborately traces the progress of the system. 



XCVl 


INTRODUCTION TO THE PRESENT EDITION. 


^ The common notion that the feudal system was of sudden growth, 
is shown to he erroneous ; it was the result of gradual develop- 
ment from the grants of land by the sovereign power in the Roman 
times,^ to those who served for the defence of the state, and was, 
therefore, really based upon the manorial system. Hence it was, 
that its development by no means interfered with that system, or 
with the rights and interests which' had arisen out of it ; and thus 
these interests continued to be developed under it. 

The growth of the feudal system was one of slow and gradual 
development from simple elements ; the substance of it, tenure on 
military service, having existed from the time of the Romans ; and 
it was only elaborated by the Normans. It was the development of 
a system which became complex in its character 2 from its involv- 
ing so many incidents; and one of 'these connected it with the 
administration of justice. 

In the legal history of this, or of any other country, nothing is 
so imj)ortant as that which relates to the administration of justice; 
and in our own legal history, nothing is more remarkable than the , 

^ It has been seen that such grants of land were made in this country by the 
Eomans usually on military tenure ; and our best historians — such as Palgrave and 
Lingard — conceive this to have been the germ of the feudal s5^Btem. l^hese estates 
became, under the Koman sj'stem, manors; and Guizot represents the villa or estates 
thus held, as military tenure, and under which the villeins held by servile tenure, 
as the basis of the feudal system. Then the barbarians seized large portions of land 
comprising their estates, and granted them unto others their companions in arms 
as miliary tenure ; and through the entire Saxon laws, there are to be found traces 
of an infant feudal system, forfeiture to the lord, relief, &c. This was developed at 
the Conquest. Every owner of a manor was its lord,” and had a court baron inci- 
dent to it; and all the holders of manors were thanes or barons: those who held 
direct of the king being greater barons, others the lesser. 

® Guizot points out that the system involved the nature of territorial property 
hereditary, and yet derived from a superior (as opposed to allodial property held of 
no one), the union of sovereignty with property, the lord having sovereign rights 
within the limits of his territory; and the present civil system of legislative, judi- 
cial, and military institutions which united the possessors of feuds among them- 
selves. And he shows how, from the fifth to the tenth century, from causes he 
explains, freehold property became gradually less extensive, and land became con- 
verted into benefices ; and how, from the tenth to the twelfth centuries, benefices 
became gradually converted into fiefs or feuds {Lect, sur la Civ, en France^ lect. ii.). 
He insists, at the outset, upon its progressive formation. ^‘No great social state,’* he 
says, makes its appearance complete and at once. It is formed slowly and succes- 
sively: it is the result of a multitude of different facts of different origin, ~ which ' 
combine and modify themselves in a thousand ways before constituting a whole. 
There is this much of truth, no doubt, in the view of those who attribute the feudal 
system to a special exigency of the times, that its promotion was aided and urged 
by the exigencies of the time, as it was suited to a period of limitation and tran- 
sition; and hence it gradually disappeared when that age was over.” 
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gradual growth of a regular system of justice, derived from tl^o 
principle of supreme sovereignty, and based upon a regular judica- 
ture, deriving its jurisdiction therefrom. At no time was there any 
sudden change, and yet the ultimate result was to render the justice 
of the state supreme in its character, even while local in its 
exercise.^ 

And one of the most remarkable features in the legal history of 
the period which intervened between the time of the Con(]:uest and 
the age of Edward T., is, that along with the growth syid development 
of the feudal system, founded on what may be called a military 
policy, there was a gradual growth and consolidation of the 
sovereign power, 2 by reason of a great social necessity ; and thus 
a more regular jxidicature, and a more settled and satisfactory ad- 
ministration of justice. 

The connexion of the subject with the administration of justice 
was this, that according to the strict principle of the feudal system, 
each lord exercised the judicial power in his own tenitory or 
, domain, 3 as between his own tenants, or, in some cases, between 
them and their lord : a jurisdiction, however, it will be obvious, 

^ As already mentioned, long after the king’s justices had been used <o administer 
justice in the counties, either as sherilKs, or, in the place of the shcrifis, by royal autho- 
rity, Magna Charta enacted that assizes sliould be taken in the counties, and that 
such pleas should be determined a fixed tribunal. The result was, that the civil 
justice of the state, at the assizes, superseded the county court, in all important mat- 
ters, Then the custom arose of compelling suitors in the county courts to sue out a 
writ from the crown to the sheriff, to give him jurisdiction by making him a king’s 
justice in tlic case, if it was of more than small value ; and this was fixed by custom at 
forty shillings — a sum, however, equivalent probably at the least to £50 in our own day. 

- Guizot traces this progress, and describes this necessity very skilfully in his 
lectures upon Civilisation in France (lect. 10-15) ; and although he speaks particu- 
larly of France, all that ho says is equally applicable to England, as our legal history 
will abundantly show. He traces the progress of the royal power as giving to royalty 
its character of a public protector, and as the fountain of the justice of the realm ; 
and what he says of Philip Augustus, is eminently true of our Edward 1. Under 
the royal power, he shows that the judicial system arose, and a regular administra- 
tion of justice, under an order of persons — ^tlic judicial order — specially devoted to 
it, and having a general jurisdiction derived from the sovereign power. All this 
took place equally in this country. 

^ The principle was, that men should judge each other, of the same rank. Thus 
the tenants in the lords’ courts judged disputes arising among themselves, or 
even between their lords and themselves, if arising out of the feudal relation. 
Otherwise, the question must be determined in the court of the lord’s superior. 
The judgment by peers was essential, as Guizot says, to the feudal system. But 
then, as he also pointed out, there was no regular judicial system, no order of judges, 
no class of men charged with the judicial duty ; while, on the other hand, the execu- 
tion of judgments was a mere application of irregular force. There were, as he 
expresses it, no judicial guarantees by peaceful procedure {LecL but la Civ. en France^ 

9 
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necessarily limited, and extremely rude and unsatisfactory, and 
only suited to domestic matters. The feudal system had nothing 
like a regular judicial system, or a regular administration of justice. 
It involved, however, this great principle, which was carried out by 
Magna Charta, that a man should be judged by his peers or equals. 

So, with reference to our political system, the same principle of 
gradual progress and progressive growth may be illustrated. 

Nothing could be compared in importance with the judicial sys- 
tem, except the* political ; 1 and that also, like the other, was of 
slow growth and gradual development: from first rude elements 
into an organised system ; from rude popular assemblies into regular 
constituted bodies. The political system, like the judicial, arose 
out of experience of the evils of the feudal ; and just as the prac- 
tical social necessity for regular judicature, and a comprehensive 
administration of justice, led to the establishment of the courts of 
sovereign jurisdiction, so the political necessity for a regularly con- 
stituted body of representatives to assess feudal impositions, and 
adjust feudal burdens, led to the constitution of popular elective . 
assemblies. For electors, or for jurors, some great constituent body 
of freemen, it appears, was required ; and the 'same constituency 
originally served for both. 

The two systems had this in common, that they were both, neces- 
sarily, in the main, based upon the same gi’eat constituency : the 
freeholders in the counties, the burgesses in the towns and cities. 

These bodies, from whom the juries came, were also the bodies 
upon whom the political franchise was iiltimately conferred.^ They 
lect. 10). Hence arose, as he shows, a general sense of the necessity for some com- 
plete jurisdiction whicli should comprehend all classes of cases, and some regular 
system of justice, which should deal with them judicially; and this could only be 
derived from the sovereign power. 

^ Allusion is hero made, of course, to the rise of a legislative assembly, founded 
upon popular election. There is a masterly sketch of it in the history of Sir J. 
Mackintosh (v. i. c, 5), who shows its gradual rise from the time of the great council 
of the Saxons and Ifonnans, to the regular return of popular members in the age of 
Edward I. He cites from Bracton some words in which allusion is made to that 
council : Legis habet vigorem, quicquid de consilio et consensu magnatum, et 

reipublicsB commune sponsione, authoritate regis, juste fuerit definitum” (lib. il c. 1, 
fol, 1). And he traces its rise partly from the feudal system itself, in this way, that 
the scutages and aids under that system were levied by the consent of the tenants ; . 
that the crown, by degrees, exacted talliages from those who were not military 
tenants ; and that this led by degrees to grants of subsidies by representatives of the 
counties and the burghs, and thus to a House of Commons. 

^ Thus Sir J . Mackintosh points out that the suitors at the county court — from 
whom it has been shown the juries, came — ^became afterwards the voters at county 
elections; and that, as the suitors acquired votes, the whole body of ^ the freeholders 
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formed, then, the great mass of the free subjects of the realm, at a 
time when to be a freeholder was to be a freeman, and when the 
only freemen were freeholders. In later times, when, on the one 
hand, freeholders— by reason of the division of estates, and the 
mode of emancipation — had multiplied, and many of them were 
liolders of very small properties, qualifications became required; 
and, on the other hand, as the villeins acquired customary rights, 
and became merged in the modern copyholders ; and, as lease- 
hold estates became stable, they became virtually as much en- 
titled to judicial or political franchises as freeholders, and became 
included among the constituencies of the jurors or electors. But 
the system remained, in snbstance, the same, through all those 
changes, and laws were only altered by reason of changes in the 
circumstances of society, and in order to preserve the substantial 
identity of our institutions. In a word, laws were altered, that 
institutions might be maintained. 

As gradual progress and slow development marked the character 

became the constituencies in counties. And some part of the same process, he 
thinks, may be traced in the share of representation conferred on the towns. These 
communities had retained, he says, some vestiges of their elective forms, and of that 
local administration, which had been bestowed on them by the civilising jiolicy of 
the lloman conquerors ; and in England, charters were early granted, which exempted 
towns from baronial tyranny, and recognised their local laws. Tlic boroughs, how- 
ever, were part of the ancient demesnes of the crown, and were subject to the feudal 
incidents. Talliages were levied, and subsidies demanded; and this led, as in the 
counties, to their sending representatives to parliament. When the consent of 
parliament was made necessary to the levy of talliagc, of subsidies, and, in effect, of 
all taxes, as well as of the feudal dues, in the latter years of Edward I., the burgesses 
became integral and essential parts of the legislature {Hist. Evg., vol. i.). The bur- 
gesses and freeholders formed the body of the electors, as tliey did of the jurors ; and 
as, at the same time, freeholds had become divided, and many of them were small, 
qualifications Avere deemed necessary in order to secure men of substance. It is very 
observable that the earliest legislation on this subject had reference to jurors; and 
there was an act of Edward I., the first of a long series of similar acts, directed to 
secure substantial men for jurors. In the reign of Henry VL, the avcU knoAvn act 
was passed Avhich required a qualification for electors of knights of the shire, the 
qualification being an annual income from freehold of forty shillings, the same sum, 
as already shown, fixed for the exclusive urisdiction of the county court, and equal 
to ^50 at the px'esent day (vide p. civ.) In the reign of Edward IV., copyholders were 
held to have legal customary rights to their tenements ; and about the same time, 
leaseholders, likewise, had their estates fully recognised and protected in laAv ; and 
in later times, copyholders and leaseholders, to a certain amount, were admitted as 
jurors and electors. Here Ave see the alteration of laAA’s in order to adapt them to 
the altered circumstances of society, and preserve the substantial identity of institu- 
tions : — all based on the same general principle, that of founding our judicial and 
political systems on the broad and solid ground of a substantial interest in the pro- 
perty and liberty of the country. 
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of our legal history from the Conquest to the reign of Edward I., 
it was equally so from the age of Edward I. to the reign of Eliza- 
beth, which closes our author’s histoiy. As the former period was 
marked by the gradual development of the feudal system, so the 
later period was marked by its slow and gradual decline and 
as the former period was marked also by the establishment of a 
general judicial system, based upon the supremacy of sovereign 
power and authority, so the latter period, long as it was, hardly had 
elapsed before its entire ascendancy was attained.^ The progress of 
decay was as slow as that of growth. Old systems were rarely ever 
abolished, and were left to become obsolete, and died away as they 
had arisen up — by slow degrees. 

During this long period, the anomalous jurisdiction of those 
local courts, which had existed in most of our villages and towns 
■ from the time of the Bomans, and many of which had criminal 
jurisdiction in capital cases, gradually died out, save as to the 
local jurisdiction, to which the county court had virtually been 
limited, and except as to the civil courts of some great cities, as • 
liOndon and Bristol.^ This, however, it must again be observed, 
was by a slow and gradual progress ; and to observe and trace this 
progress is the great object of legal history. 

hTo institution — at all events none which endured — was all at 
once established ; none was all at once abolished. Every change, 
either in the way of abolition of old institutions or the introduc- 
tion of new, was gradual and progressive. Each alteration ad- 

^ In the reign of Elizabeth, the feudal system had become in a great degree, if 
not entirely , obsolete ; and the last instance of a claim of villenage occurs in the re- 
ports of that reign (Y elv. Reports, 2). So in this long reign the last instance occurred 
of “ trial by battel,’’ which was not abolished until our own day, and so as to ‘‘ wager 
of law,” (by the oath of the defendant), the remains of the Saxon system of compur- 
gators. So also in this long reign the local criminal jurisdictions (save such as were 
derived from royal authority) died out {mde CHspe v. Viroll, Yelverton’s Reports), 
never having been directly abolished. 

® The state system of justice was left to assert its superiority over the other, only 
by reason of its superiority. 

* The jurisdiction of these courts was in ancient times criminal as well as civil ; 
and hence, in the reign of Edward IT., there was an instance of a capital executihn 
by sentence of a court-baron. In the time of Richard III., we find it mentioned in 
the Year-Booh that the steward of a liberty had executed a man under colour'of what 
the Saxons called engfangenthief, or talcing a thief in the act, within the manor or 
other Uberty {Year-Book, 2 Richard III., f. 9, s. 10). So, as lately as the reign of 
Elizabeth, it was admitted that the local court of the cinque courts could try and 
execute] a man for murder committed within the liberty, provided ho could betaken 
there ; for otherwise he could only be arrested and tried at common law {Crispe v. 
ViToll Yelvertott’s 13). 
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vanced by degrees from its first germinal element and imperfect 
form, on its original introduction, until it had reached its final stage 
of development into a perfect and settled institution. Thus it wa$, 
for instance, with trial by jury,i which, in its present form, was 
never established or set up, but grew by degrees, from its first form 
into its present, in the course of several centuries. 

The two great difficulties in the way of an efficient and satisfac- 
tory administration of justice were as to the proper mode of trying 
questions of fact, and as to the method of securing certainty and 

^ All through the Saxon laws, its first germ or element can be traced in the usage 
of selecting such of the suitors of the county court as had any knowledge of the 
matter, and making them sworn witnesses or jurors. Before the Conquest, it was the 
usage in criminal cases to swear, and even after the Conquest it was adopted in 
civil cases. From that step, however, to trial by jury in the later sense of the 
phrase, there was a long interval ; for these jurors were witnesses, and if there wore 
no witnesses, there could be no jurors. The earliest mention of a trial by jury, says 
our author, that bears a near resemblance to that wdiich it became in after times, is 
in the Constitutions of Clarendon, where it is directed that the sheriff “ facietjurare 
duodccim legalcs homines de viemeto seu de villa quod inde veritatem secundum 
conscicntiani suam manifostabunt/' (1 Reeves Hist. Enrj. LaWy 87). The proceeding 
was “ per recognitioiiem,^’ or by recognition — of their own knowledge. Some, or all, 
might know the truth of the matter, or might be ignorant of it. If none of them 
knew anything of the matter, and they testified the same in court ux>on their oaths, 
the court resorted to others, miiil they found those who did know the truth. If some 
were acquainted with the facts, and some were not, the latter were rejected, and 
others called in. And all who were called in were sworn not to speak what was 
false ; and the knowledge they were expected to have of the matter must have been 
from what they themselves had seen or heard, or from declarations of their fathers, 
such evidence as claimed equal credit with that of their own eyes or ears, per pro- 
prium visum suum, et auditum, vcl .per verba patrum suorum, et per talia quibus 
fidem teneautur habei^c ut propriis ” {Glanvillcy lib. ii. c. 17 ; lieeve.^ 13; BractoUy De 
Legihus — De Assise). That in the time of Henry II. the jurors were still witnesses, is 
clear from the Treatise of Glanville, who treats of trial by jury in ,tlio curia regiSy 
the king’s superior court, and calls the jurors recognitors,” because they " recog- 
nised” of their own knowledge; and when he has to deal with the case of their 
having no knowledge of the matter, betrays considerable perplexit^^ (c. 14). So in 
the Mirror, where ordeal and trial by battle are mentioned as modes of proceeding 
resorted to from necessity, where there were no witnesses of the matter, so that there 
could be no trial by jury. So Bracton, temp. Henry III., long after Magna Gharta, 
speaks of the jurors as deciding upon what they had seen or heard (lib. iv.) And 
it took probably at least another century, if not more, before juries were of sufficient 
intelligence to listen to and decide upon evidence. This stage in the history of trial 
by jury had, however, been reached in the reign of Henry VL, because we find For- 
tcscue, his chancellor, describing trial by jury as a trial by evidence; and in the 
Year-Books of that reign there is a case about showing a man evidence in a lawsuit 
( Year Book, Hen. VL) But this development, it will be seen, took ages. From the 
time of Ethclred to Edward HI. is a period of five centuries. That trial by jury arose 
out of the court of the hundred is manifest from this, that by the course of the com- 
mon law the jury must always have been composed of hundredors, unless there could 
not be sufficient impartial jurors therefrom, in which case the writ of decern tales v^as 
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xmifofmity in matters of law; it took centuries to settle and to 
solve. It may appear easy to hear witnesses ; but the difficulty 
has always been great of deciding upon contradictory testimony, 
and discriminating the balance of credibility.! And it was not 
until the people had acquired some experience in the administra- 
tion of justice that this difficult duty could be exercised by them, 

awarded, to summon jurors from the adjoining hundred {Year-Booh, 3 Henry F/., 
39). An essential quality of a juror being that he should come from a place as near 
as possible to the place where the matter arose ; at all events, out of the hundre 
(Co, LUt.y 155). So that it came to this, that the common law jury were simply twelve 
of the hundredors sworn. Up to the time of Elizabeth it was a cause of challenge to 
a juror, that he was not a hundredor (Waters v. Walsh, Bendl. 263). The jury, 
indeed, must have come de vicineto, from the vicinage of the place within the 
hundred where the matter arose, as from a vill or manor (Co. Litt. 125) ; but it must 
have come from the hundred. It was not until tlie 4th and 5th Anne, c.xvi. s. 6, 
that it was enacted that the want of hundrodoVs should not be a cause of challenge 
•to a jury, and that they might come from the body of the country. 

^ It was for ages a firmly rooted rule of the law that the jury must come from 
the vill,’' or vicinage, a rule plainly derived from the old system of the county 
court,, hold in the hundred, from month to month, or in which the neighbours from 
the hundred where the matter arose would be called upon to testify. Hence a fixed ^ 
rule that there must bo hundredors upon a jury, which existed until Lord Somers’ 
act for the amendment of the law. The rule originally arose no^doubt from the 
principle that jurors were witnesses, and, of course, to be witilesses they must come 
from the neighbourhood, and the nearer, it was thought, the better. And even at a 
later period, when jurors had evidence given, and no longer decided on their own 
mere knowledge, their knowledge of the parties, it was thought, would assist them 
in judging of the testimony. This is well put by Fortescuc, c. xxvi., Twelve good 
and lawful men being sworn, &c,, then either party by himself or his counsel shall 
open to them all matters and evidences whereby he thinketh that he may best inform 
them of the truth, and then may either party bring before them all such witnesses 
on his behalf as ho will produce . . , not unknown witnesses, but neighbours,’' 

&c. And then, in c, xxviii., “ The witnesses make their depositions in the presence 
of twelve credible men, neighbours to the deed that is in question, and to the circum- 
stances of the same, and who also know the manners and conditions of the ^Yitnesses, 
and know whether they be men worthy to he credited or not.*’ At that time, it will 
be observed, the jury had ceased to determine merely upon their own knowledge, 
and had evidence given ; for there are cases in the Year-Books at that time as to 
obtaining of evidence. Moreover, there is, a case in the Year-books that a man may 
enter another’s park, to show him evidence in a lawsuit (Year-Boolc, 17 Hen. VL). 
-The theory of trial by jury is thus explained by Hale : In this recess of the jury, 
Hhey- are to consider the evidence, to weigh the credibility of the witnesses, and the 
force and efticacy of their testimonies, whence they arc not precisely bound by the 
l*ules of the civil law — viz., to have two witnesses to prove every fact, (unless it be 
in oases of treason), nor to reject one witness because he is single, or always* to be- - 
lieve two witnesses, if the probability of the ifact does, upon other circumstances, 
reasonably encounter them ; for the trial is not here simply by witnesses, but by 
jury ; hay, it may so fall out that a jury, wpon their own knowledge, may know a thing 
to be false that a witness swore to be true, or may know , a witness to be incompetent 
or incredible, though nothing be objected against him, and may give the verdict 
accordingly ” (Hale> Hist* Com. iaw, cited in De Lolme on the Const, c, 13). 
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which is of the essence of trial hy jury. Then, and not until then, 
its advantages were fully attained, and this it took several centuries 
to attain. ' 

All the advantages of a local tribunal were gained, it was con- 
sidered, by sending a case down for trial, (where there was no 
special reason why it should not be so), into the county, to be tried, 
and having a jury from the vill or vicinage, (as it was called,) where 
the matter in dispute arose, in order that it might be tried by 
neighbours of the parties, with such knowledge of them and of the 
subject-matter as might either enable them to decide the case of 
their own knowledge, or serve to tost the credibility of the witnesses 
brought before them to give evidence. On the other hand, if the 
suitors were desirous of resorting to the old system of arbitration 
by neighbours,! it was always open to them to do so, by referring 
their cases to such arbitration, on the principle of nmtual selection 
and assent. This principle, indeed, has never been abandoned in 
our legal system ; but the domestic juiisdictiou of arbitration has 
always been maiutiiined. 

Thus, by slow degrees, and in the course of several centuries, 
the institution of trial by jury, as it now exists, was ultimately 
established. So as to the ascendancy acquired by the king’s courts 
as courts of ordinary jurisdiction ; it was only acq nixed by slow 
degrees and gradual progression. By degrees it became established 
as a rule or maxim, qxxite contrary to ancient usage, 2 that without 

* Thus in the Year-Book it was said, speaking of challenges to jurors, “If tho 
plaintiff and the defendant do Loth refer themselves to the arbitration of certain 
persons, to act for both, it would be good, that is, where one side chooses one and the 
other another; there, although tliey arc to be on different arbitrations, yet as each 
is unknown to the other, it is good cause of challenge’' {Year-Book, 23 Hen, VI., 39). 
Arbitrations have always been allowed in our law, although some attempts Avere made 
to confine their jurisdiction (14 lien. IV., 19). In Lord Coke’s time it Avas not 
unusual for men to agree that differences between them should be referred to the 
arbitration of neighbours” {Co. Litt., lib. i. c. vii., s. 67, p. 53) ; and although ques- 
tions Avere raised as to the power to refer future differences, no question AA^as ever 
raised as to present differences. 

For before the Conquest there Avas no other court but the county court ; and 
eA^'cn after the Conquest suits relating to land to any extent came into that court, rwj 
was seen in the celebi’ated case relating to the Bishop of Rochester’s lands, Avhich is 
mentioned by all historians as tried in the county court; and so of other cases, 
although, if they concerned the sheriff, or for any cause could not be properly or 
fairly tried before him, a king’s justiciary was sent down to hold Hk; court, as in 
the first case mentioned, and in others recorded of the time. The jurisdiction 
betAveen lord and tenant was in the court of the lord : but Avhere different lords 
claimed, the suit could only come into the court of their superior lord, and of 
course the ultimate court was that of the lord paramount— the king. By degrees it 
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the king’s writ there could be no jurisdiction over suits relating to 
land, a doctrine no doubt partly deduced from the principles of the 
feudal system, which made the court of the superior lord the 
tribunal for controversies between inferior lords which could not be 
determined in the courts of either. 

Then as regards personal actions, the rule which limited the 
jurisdiction of inferior local courts, ^courts baron, or the like, ^ to 
cases not exceeding the amount of forty shillings was applied to 
the county court, which, at the time the supposed rule must have 
originated, was the only court of ordinary jurisdiction. 

Even, however, if the jurisdiction were limited to forty shillings,® 

became established that the sherifl* could not hold pica of land without the king’s 
writ, whence it is said by Bracton, temp, Henry III., that in such cases the sheriff 
Bat, not as sheriff, but as king’s justiciary {Bracion, fob 176). Then, ^as wc find from 
the Mirror ofJusticCy after justices itinerant had been sent (in the reign of Henry I.), 
suits of too high a nature for the sheriff, as suits relating to land, were deemed to 
be and were suspendable until the coming of the king’s justices into the county 
{Mirror, Q, ii. s. 28). 'Then, in the time of Henry II., when a curia regis (the 
exchequer) was established, chiefly for suits as to land, those suits were naturally 
brought there, the king’s writ being required to bring them in the county court. 
Thus by slow degrees the maxim became established, as Fleta expresses it, that 
without a king’s writ there was no warrant of jurisdiction in land. Now, a king’s 
writ meant a/ce to the Icing ^ for fees were charged for his writs (which the Mirror 
bitterly complains of) ; and a principle so valuable to revenue was not likely to be 
lost sight of by the Norman sovereigns. So, in the reign of Edward HI., it was 
held that if upon writ the question of title arose, it should be determined in the 
county ; but otherwise, if upon plaint, it should be removed into the court of the 
king (Fear- J?oo^, 30 Ed. 111., f. 28). 

^ That the rule originally applied only to these courts appears plainly from the 
Mirror, which, in describing the jurisdiction of inferior courts, temp. Edward I., 
first mentions the county courts, saying nothing of any limitation of jurisdiction. 
Then it proceeds — The other inferior courts are the courts of every lord, to the 
likeness of hundred courts, and also in fairs and markets in which justice is admin- 
istered without delay, in which courts they have cognizance of debts and of such 
small things as pass not forty shillings in value (c, i. s. 15). But it is obvious that 
the rule could not have applied to the county court, the only court of ordinary juris- 
diction, and which, even in the reign of Henry L, was called curia regis.” 

3 In the time of Alfred or Athelstane a shilling was the penalty for stealing a foal 
or calf {Laws of Alfred, c. xvi.). An ox was worth only thirty pence ( Judicia Civi- 
tatis Londinim), and a cow twenty pence, and a sheep a shilling, (a shilling being 
fivepence in Anglo-Saxon currency). The whole value of a citizen’s property was 
often only thirty pence, or six shillings {Ibid,). The pecuniary penalty for a man’s 
life was only thirty shillings (A Laws). These instances may suffice to 
give an idea of the relative value of forty shillings, before the Conquest, and at the 
present day. - And although in the Mirror forty shillings is spoken of as compara- 
tively a small sum, that was in comparison with suits for property to any amount, 
and the book was completed in the reign of Edward I. Even taking that era, how- 
ever, it would be difficult to give forty shillings a less comparative value than fifty 
pounds at the present period. Forty shillings a year was the amount of income 
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it is certain (though it is difficult to form a correct idea of the rela- 
tive value of money, in an age so distant as that in which such a 
limitation must have arisen), that the amount could not have been 
less than fifty pounds of our present currency. 

There were, however, many undoubted advantages to be gained 
by bringing suits in the king’s superior courts, and it was often, 
indeed, a matter of necessity to do so. There was one very evident 
ground of necessity, upon which the prerogative of justice was 
vested in the sovereign — viz., that from the supremo power alone 

fixed by the legislature in the reign of Henry VI., as the qualification for knights of 
the shire. Twenty pounds a year was the salar}^ of a judge in those daj's (Foss’s IAve& 
of the Judges, vol. vi. pp. 3, 41, 54, Gl), so that forty shillings was a tenth of it, which, 
as the salary of a judge is now five thousand pounds, would make the present equivalent 
of forty shillings not less than five hundred pounds. It is difficult to get an accurate 
idea on the point, and the estimate may vary between fiftj’^ and five hundred pounds; 
one is the minimum, the other the maximum amount of the present equivalent. At 
the time of Magna Charta tAventy shillings was the sum due on every knight’s fee, 
on the marriage of his daughter, and two shillings was an ordinary subsidy on a 
‘‘plough land,” i,c,, in modern language, a farm, (Wade’s History of England, temp. 
Henry IIL, p. 49). Madox says the king in that reign gave his jjoct one liimdred 
shillings salary ; the salary of the poet laureate is one hundred pounds, just tAventy 
times as much in moneys numbered, but hoAV much in point of real eficctivc value, a 
few further data may help to shoAv. In the reign of EdAvard III. the famine price of 
wheat was tAventy shillings (Wade’s History of England,}}. 50), and forty shillings was 
the amount of the capitation tax of a baron {Ibid. 58). A bailiff in husbandry re- 
ceived less than forty shillings a year as his salary in the reign of Henry Yll. (ibid, 
p. 104). Noav he would receive at least fifty pounds. In the same reign forty shil- 
lings a 3"ear was all that Avas alloAved for the whole AA^ashing in the household of a 
great peer like the Duke of Northumberland {Ibid. 109). In the reign of Edward 
IV., as Ave learn from the old ballad “ King Edward IV. and tbo Tanner of Tam- 
worth,” a AA^ealthy tradesman boasted of a horse for Avhich he paid four shillings. 
NoAA^-a-days a rich tradesman would hardly boast of a horse for Avhich he paid loss 
than fifty pounds. In tlie reign of Henry VIII. the pound of beef was a halfpenny 
a pound, now it is one shilling, just tAventy-four times as much, Avhich again makes 
forty shillings equal to about the sum of fifty pounds. Lord Coke, in commenting 
upon the limitation of forty shillings, remarks that this was equal to six pounds in his 
time. But the effect of the discovery of America AA^as vastly to decrease the value 
of money, insomuch that it sank two-thirds in value, and hence Hume observes that 
a croAvn in Henry’ VII. 's time served the same purpose as a pound in his own time 
{Essay on Money). But the comparison of data shows that the dilference was far 
greater, and the lowest possible estimate makes the present equivalent of the ancient 
forty shillings at least fifty pounds. Lord Coke says that a day’s “plough service,” 
which, of course, comprised the use of the horses or oxen with the plough, and a 
man to hold the plough, and another to guide the horses, in his time, Avould be com- 
pensated for by eightpence {A Inst. 269), That was in the reign of James I., after 
the long reign of Elizabeth, when such a prodigious advance had been made in 
wealth. And the sum of eightpence at that time, was, no doubt, worth ten times 
what it was at the time of -the Conquest, as it was probably worth a tenth part of 
what it would be worth now. A penny, in the Saxon times Avas at least equal to a 
shilling now, and only fivepence made a shilling. 
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could emanate tlie authority to enforce justice. This was most 
apparent in that age of turbulence and violence, when it was con- 
stantly necessaij' to resort to force to execute the law,i and when 
men, on the other hand, were always ready either to enforce or to 
resist it by a recourse to force. In such an age, to allow any but 
the officers of the State to execute it, would have led to anarchy 
and civil war. 

The turbulence which characterised the county courts continued 
to disturb trials in the counties, even after a more regular admin- 
istration of justice had been established, and under the itinerant 
justices sent by the crown into the counties, and the administration-of 
justice was often so disturbed by local “ routs,” 2 or by the influence 

^ By the common law, the sheriff was the minister of justiee, and could take any 
sufficient number of men to assist him {Jirook's Air.'“ Forcible Entree,” 8 ; Year-Book, 

■ 22 Hen. VI., 87). And men were accustomed to assemble with force and arms, and 
either to enforce what they considered justice, or to resist it. Hence, though the law 
allowed of personal self-defence {Year-Book of Edward TV. 28), and even allowed 
of violence in defence of property in actual possession, even to regain possession after 
recent dispossession, it did not allow of violent attempts to regain possession after 
the wrongdoer had acquired peaceable possession {Mirror, chapter on “ Disseisin ”).* 
Hence the statutes of forcible entry, to prevent men from making forcible entry 
even into their own lands, if with arms, or terror of actual bodily violence {Ycar- 
Book, 8 Hen. \ I., 9). These statutes. Coke said, W'ere in affirmance of the common 
law, for, says he, the law abhors violence (3 Coke's Reports, 12). And it was laid 
down that if a man came with manj', even of those who were accustomed to attend 
upon him, it was force {Year-Book, 10 Hen. VIL, 72). And in the Mirnyr it is said 
that not only swords and spears, but clubs and staves, were “arms.” That men did 
in those days gather together in numbers, armed with weapons, in order to enforce 
what they deemed justice, or to resist the law, is apparent from the reports in the 
Year-Book, and from contemporary history. Thus in the Paston Letters wo find a 
place in dispute held by one body of armed men, and regularly besieged and assailed 
by another, and a man actually killed in the fray {Letter 281). So in the Year-Book 
of Henry VI. we find a case in which a case was adjourned from the assizes “because 
the parties in their own counties came with great routs of armed men, more as though 
they were going to battle than to an assize” {Year-Book, 7 Hen. VI . ; 83 Hen.. VI. 9). 
In such a state of society to allow every suitor to enforce justice would be to allow Of 
civil war, and lead to anarchy. Hence .the doctrine was established, of necessity, 
that it was only the ministers of the king, the sheriff and his ofiieers, who qould use 
force to execute the law, although under him and in his aid, the whole county could 
act, and thus under the statutes of forcible entry the justices of the peace were 
allowed to use force to remove force {Year-Book, 21 Hen. VI., 5, 7 Edw. IV., 18). ' 

® Thus, so early as the reign of Henry I., it was mentioned as a cause of failure of 
justice, which drew causes into the king’s court (Leges Hen. Prim: c. vii.) And even 
when king’s justices went down into the counties, it is not to be supposed the 
evil entirely abated, and it truly appears that it had not. The curia regis, certainly, 
as early as the reign of Henry II., took coguizanoo of causes which previously would 
have gone into the counties, for Glanville wrote his Treatise unon it. And the 
charter of Henry HI. provided that the common pleas should be 'taken in a fixed 
court, and that the evil continued, ase will show. An assize was arrayed before 
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of local magnates, that it was necessary to remove cases into the 
curia regis, the king’s superior court. 

Independently of the turbulence of the county coiirt, there were 
various reasons for the removal of causes therefrom, or from other 
local courts, into the king’s superior courts. The power of the 
county court, or any local court, was strictly limited by its local 
jurisdiction;! whereas the king’s superior court had jurisdiction 
over the whole country, and could send causes for trial into any 
county, or summon parties to attend in any county. 

Again, it was often necessary to remove causes from the local 
fiburt, to avoid a failure of justice, on account of the deficiency of 

Sir Wm. Babington and Strange, in the county of Cumberland, and it was adjourned 
before them at Westminster, and Fulthorpe asked of the justices the cause of the 
adjournment, and Babington said that it was because it was a great matter, and the 
parties in their own counties came with great routs of armed men, more like as though 
they were goingto battle than to an assize (‘^les parties en lour propre counties, vien- 
dront ove graund routs dcs gents armes, plus semblc pur veiicr a battailo <pie al 
assize’’), and so for daxiger of the peace being disturbed ; and also for that counsel 
were in London, and the parties could be better served in their right, the ease was 
adjourned {Ytar^BoolCy 7 lien. VI.), See Year-Boohy 32 Hen, VI. 9, where a trial in 
the country was denied in a cause between the duke of Exeter and Lord Cromwell, 

because there had been a great rout, and a greater would ensue if the trial should 
take place there, for niy lord of Exeter is a great and potent prince in tliat county 
(un giaund et propotant prince ”) 32 VI, 9). The I*ast(>n /jCliens 

afford many instances of sin^iiar proceedings at assizes about the same period. In 
modern times the courts have alwaj^s recognised that it is a good cause for removing 
a case into another county for trial, that there is a popular excitement and doubt of 
the possibility of fair trial. 

^ Thus in an assize, where the tenant set up a release, the witnesses of which were 
in divers counties, the case was adjourned to the king’s court at Westminster, which 
had jurisdiction over the whole country” {Year- Boole, 7 Bdw, 11, p, 231), Various 
inodes were provided for removal of causes into the superior courts, writs of ‘ pone, 

rccordari,” or certiorari” {Ycar-Booh, 7 Edw, IV, 23, 34 Hen, VI. fol. 43). Ihe 
plaintiff might always remove a cause at his will without cause, for, of couisc, ho 
would not needlessly delay his own suit, and there could be no disadvantage to the 
other party in removal of the case from the court of the county ; but the defendant 
could only remove a case for good cause shown {F. N. B. Recordare, 79). Thus so early 
as Year-Book, 50 Edward III,, it was said by Belkenap, J., if a^trangcr comes into 
the Cinque ports and commits a transitory trespass, and afterwards goes out of their 
jurisdiction, he to whom the trespass is done may have an action at the common 
law ; for it is more for his benefit to have the suit at the common law than witliin 
the Cinque ports, for they have no power to sumtnon any man that is out of thcii 
jurisdiction, viz., in the county of Kent, or elsewhere, into the limits of their juiis- 
diction. And thus an appeal of felony was held to be in Kent for a murder in 
their jurisdiction, '^because although the Cinque ports have several liberties 
local courts), yet the reason of the grant of these liberties was for the ease and 
benefit of the inhabitants, and not for their prejudice ” {Crispe v. Vtroll, Yelverton b 
Rep. 13) ; and it would be for their prejudice if they could not follow murderers nr 
debtors out of their own limited local jurisdiction. 
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suitors or jurors, or the influence of one of the. parties over them, 
from their being, most of them, or all of them, his tenants, or from 
the lord having an interest in the case, or other causes likely to 
prevent a fair trial ^ 

Nevertheless, notwithstanding the obvious advantages to be 
gained by suing in the king’s court, it is probable that ancient 
usage would have longer delayed their ascendancy, but for some 
degree of legal compulsion to sue there, occasioned by the legal 
maxims and rules already alluded to. And there is every reason 
to believe that the exercise of this compulsion, and the strenuous 
assertion by the sovereign of the prerogative of a general contAfl 
over the administration of justice, and the establishment of a regu- 
lar judicature, arose chiefly from its being found that fees and 
amercements would constitute a considerable source of revenue. 
It is be3'^ond a doubt that the first court was the exchequer. And 
the sending of itinerant justices,® and in the subsequent establish- 

^ Thus a case was removed from the local court where there were only six suitors 
{Year-Book, Ifen, IV.), So where the lord of the hundred was interested, as in an 
assize against the mayor and commonalty of Winton (31 Assize, 19) ; so in a case as 
to the mayor and coriDoration of Coventry (Year-Booh, 15 Edio. IV. 18); so if all the 
inhabitants were tenants of one of the parties {Year-Booh, 22 ^dio. IV. 3). In such 
cases the evil was avoided by removal of the case into the king’s court, because 
then the jury could be accorded to come not from the place in question, nor even 
from the county at large (in which case some of the inhabitants of the place might 
be included), but from some other hundred {Year-Book, 3 Hen. VI. W ; ' Trials 'per 
Pais, 109 ; Gilbert's Hist, of C. P., 68-71 ; Comberhatch, 332 ; Dance v. Ellden, 
Cro. lac. 650). 

® There can be no doubt that, in the commissions of these justices, especial care 
was giveu to direct their attention to any branches of the revenue, particularly fines 
and amercements ; and so diligently did they attend to this department of their 
duty that we find the people at last began to dread their approach, and actually de- 
sired the periods at which they came might be lengthened {vide Ang.-Bacr., i. 495). 
This led to the discontinuance of justices itinerant, who went once or twice a year, 
and the substitution of justices in eyre, who went only once in seven years; but 
their commissions again directed their attention to the revenue, escheats, fines, for- 
feitures, &;c. That the exchequer was the ^first superior court is clear, for a contem- 
porary writer, the author of Dialogue de ScaccaHo, says it was established soon after 
the Conquest, .and it is mentioned in the reign of Henry I. {Madoxs Exch, i. 
;204), while there is no mention of any other superior court of law except after Magna 
Charta, when, as common pleas were forbidden from being taken in any court which 
followed the king, as the exchequer did, the court of common pleas arose at West- 
minster, Until then, the records show that all suits between party and party which 
came up to the superior court of the king, came into the exchequer {Mad. Exch, 
686'“793). The judges of that court were called barons of the exchequer, and the 
other judges who sat there, probably to assist in deciding common pleas, were called 
justices of the bench,” to distinguish them from the justices itinerant. Fines were 
taken in the exchequer, and the records removed there about the time of Henry IV. 
{l^car-BoolGi 37 JSen. IV, 17). 
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ment of a superior court for private suits, or common pleas (as they 
were called), or rather that cognizance of them in the exchequer, 
which led to such a court, arose from this cause. 

For these writs fees were charged,! and justice was thus, and in 
other ways, made a source of royal revenue, winch caused it to 
he made a branch of royal prerogative, and secured it the care and 
attention of the government, in order to promote and extend that 
from which revenue was derived. Thus the interest of the crown 
happily led it to make the administration of justice its special 
study, and from this at first some abuses, but in the ultimate result 
ifiany improvements, undoubtedly arose. 

From whatever causes, however, tlie ordinary jurisdiction of the 
king’s courts was upheld to the utmost by legal rules and maxims, 
and to a groat extent, no doubt, it rested upon legal priacijjle.2 In 

^ ^^The saurus regis/’ says Lord Coke, ^'est pads vinculo,’* a truth which all our 
sovereigns, Saxon or Norman, caught with singular avidity, and grasped with great 
tenacity. And so soon as they found that justice could bo made a source of revenue, 

^ they gave ever}" attention to it. Fees were charged for writs, and even fines for 
expedition; and this is alluded to in the J/wTor as an abuse.” Id oreover, every 
possible occasion was taken for declaring a suitor be in mercy, as it was called — ht 
misericordia icy is — for any contempt of court, the effect of which was that ho was 
liable to be amerced, and this was a further source of revenue. This is alluded to in 
the laws of Henry I , and there is a chapter upon it. There is also a chapter m the 
Mirror on the subject, and one of the clauses of Magna Charfa was directed against 
the abuses of amercements. All this, however, tended to give the sovereign an in- 
terest in enfoicing a regular administration of justice, and in establishing a regular 
judicature for the i»urpObC. That this ^as so is shovn by this, that the very worst 
and most rapacious of our Norman sovereigns showed a great regard for the admin- 
istration of justice. Thus Hale states as to John — “ This king endeavoured to biing 
the law and the pleadings and proceedings thereof to some better order than he found 
it — for saving his profits, hereof hcw'as very studious- -and for the better reduction 
of it into order and method, we find frequently in the records of his time, fines 
imposed, ^ro Uultij loquio, that is, mulcts imposed by the court for barbarous plead- 
ings, whence afterwards arose the common fine, pi'o puJehre qdacltandoy which was, 
indeed, no other than a fine for want of it** {Hist. Com. Zavj, 7). All this was of 
course illegal ; and these were the kind of exactions, no doubt, intended by the 
article in Magna Charta, Nulli vendemus, nulli negabimus, aut differemus rectum 
aut justitiam.** 

2 So early as the reign of Henry I. the county court was called curia regis {Leges 
Benrici Prim% c, xL), yet counties existed before the earliest times of the Saxons, and 
the courts of counties arose before there was any united monarchy. Le leetc est le 
plus ancient cour in le realme*^ {Year-Booh^ 7 Hen, VI. 12). It was as ancient as 
hundreds, which undoubtedly existed before the time of the Saxons (whose earliest 
laws speak of them as already existing), so that it was more ancient than the mon- 
archy itself. So of the courts baron, as ancient as manors, which belong to the time 
of the Eomans. Yet even the leet was said to be the court of the king {curia regis) ^ 
and so of courts in towns and boroughs, which have courts ; they are entitled the court , 
of the king {Year-Booh, 21 Hen. VIJ. p. 40). Yet the ancient style of the court 
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pursuance of tlie same policy, it became firmly .established in our 
courts that all jurisdiction, even in the smallest and most ancient 
local courts, emanated from the crown, so that even the Icct, which 
was said to be the most ancient court in the realm — and was far 
more ancient than the monarchy — ^was said to be the king’s court, 
as part of the justice of the realm. 

Under Edward I. the principles which had been established as 
to the administration of justice were pursued and carried out ; the 
jurisdiction and the judicature of the superior courts of law were 
settled with the important addition of a provision for the reser- 
vation of questions of law from the circuits for the determinatiofi' 
of a superior court; and the consequence was, that the development 
of law made such rapid progress in his reign that it marks an era 
in the history of our law. 

baron is said by Lord Coke to have been the court of the lord. It also was a neces- 
sary consequence of the principle that the crown is charged with the duty of Seeing 
that justice is administered, and that thus allegiance and protection are correlative. 
Where there is the duty and responsibility, there must be the power. And again, 
as the crown alone can enforce the execution of the sentences of courts, of necessity . 
their power or jurisdiction must be derived therefrom. And again, aa jurisdiction, 
civil or criminal, is coercive, it is a necessary attribute of the executive power of 
government, as Guizot points out. Thus Rayneval lays it down that le pouvoir judi- 
ciaire est une emanation du pouvoir executif {Droit de la Nature, c. xii.). Thus our 
most ancient authorities of law lay it down that all jurisdiction is from the crown. 
ThusRlcta, “Sine warranto jurisdictionem non hahent neque coercionem” (c, xxxiv.). 
So as Mirror of Justice said, that jurisdiction is the power to declare the law, and that 

it rests with the king, because he alone can enforce and execute it (c. ii. s. 3). The 
county courts were in theory the courts of the king, but only in theory ; in reality 
they were mere popular assemblies; practically, a king’s judge made a king’s court. 

^ Hale says of this king that, “as touching the common administration of justice 
between party and party, and accommodating of the rules and methods and orders 
of proceeding, he did the most of any king since William L, and left the same as a 
fixed and stable rule and order of proceeding, very little differing from that which 
we now hold and practise, especially as to the substance and principal contexture 
thereof” {Hale's Hist, of Com. Law, c. vii. p. 158). “ He established the limits of the . 
eourt of common pleas, perfectly performing the direction of Magna Cliarta : 

' Quod communia placita non sequuntur curia nostra,’ and in express terms extend- 
ing it to the exchequer. He settled the bounds of inferior courts, of counties,’ hun- 
dreds, and courts baron, which he kept within their proper limits ; and so gradually 
the common justice of the kingdom came to he administered by men knowing in the 
laws, and conversant in the great courts, and before justices itinerant. He settled a 
speedier way for recovery of debts, not only for merchants, by the statutes de merca- 
torihm, but iot other persons, by granting an execution for a moiety of the lands by 
elegit {Hist. Com* Law, p. 160). That is to say, he established a species of recognis- 
ances or acknowledgments of debt, under which merchants could obtain summary 
execution without going through the ordinary formalities of an action ; and as to all 
creditors he gave a remedy against the land of the dehtorsi which it was thought in 
these times was the surest way of enforcing or obtaining satisfaction, since in those, 
'days, all persons of any substance at all had some plcoperty in land* 
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The result of these improvements in the judicature of the coun- 
try was, that in the reign of Edward I.,i the legal remedies for 
wrongs and injuries were well settled, and the course of the com- 
mon law was known and established, so that it was no longer 
necessary for the great council of the realm to take any part in the 
administration of justice, which was left to take its regular course 
in the courts of common law, according to their respective jurisdic- 
tions, and subject to the proper correction by appeal. 

Hence the reign of Edward I. is a great era or epoch in the his- 
tory of our law, and hence it resulted that, as in the reign of Edward 
I., as Hale says, 2 the law received a greater advancement than in 
all the subsequent periods up to the time at which Hale wrote, long 
after the reign of Elizabeth, where our author’s history closes ; in- 
asmuch, indeed, that, in the opinion of that high authority, “ the 
very scheme, mould and model, of our law was then so settled that, 
in a very great measure, it continued the same in all succeeding 
ages as undoubtedly it did to the end of the reign of Elizabeth, 
.for which, reason, doubtless, it was that our author there ter- 
minated his history. 

When once a regular judicature and regular administration of 

1 ^^Lct any man/’ says Hale, ^‘look over the rollslof parliament, and tlio petitions 
in parliament, of the times of Edward I. to Henry VI., and lie will find hundreds of 
answers of petitions in parliament concerning matters determinable at common law 
endorsed with answers to this or the like effect: SSuez vous a 1c common ley;’ 

^ Sequatur ad communem legem ; ’ ^ Mandetur isia petitio in cancellarium, vcl justicia- 
riis de Banco and so parliament refused to review judgments given in courts of 
law, except in the regular course, in writs of error carried through the courts of error, 
as to which, it may be observed, that in the reign of lildward III. statutable provision 
was made. 

“ The laws did never in any one age receive so great and sudden an advancement ; 
nay, I think it, I may safely say, that all the ages since his time have not done so 
much in reference to the orderly settling and establishing of the distributive justice 
of the kingdom as he did within his reign ” {Hist, Com, Law, c. vii.), "‘Upon the 
whole, it appears, that the very scheme, mould and model, of the common law, espe- 
cially in relation to the administration of common justice between party and party, 
was highly rectified and set in a much better light and order, by this king, than his 
predecessors left it to him ; so in a very great measure it has continued the same in 
all succeeding ages to this day. So that the mark or epoch wo arc to take for the 
true stating of the law of England as it is, is to be considered, stated, and estimated 
from what it was when this king left it. But in his time it was in a great degree 
rude and unpolished in comparison of what it was after bis reduction thereof; and 
on the other side, as it was thus ordered by him, so has it stood hitherto, without 
any great or considerable alteration, abating some few additions and alterations 
which succeeding times have made, which for the most part are in the subject-matter 
of the laws themselves, and not so much in the rules, methods, or ways of its ad- 
ministration” {HUt^ of Com, Law, c. vii, p, 163). 
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justice had been established, the law became developed by judicial 
decisions from the first rude elements of jurisprudence contained 
in the treatises based upon the Koman law,^ or judicial decisions 
made with the aid of principles derived from the same source, and 
adapted by these decisions to Saxon usages and institutions. 

It is remarkable by what slow degrees the most primary and im- 
portant principles of law were practically carried out and enforced 
in this country, as, for instance, that fundamental principle wliich 
lies at the basis of all civilised justice, the supremacy of law, and 
the unlawfulness of force or violence for the redress of wrong, or 
obtaining of right. This great principle, laid down in the 
Homan law and adopted into the Saxon, was for centuries in a 
great measure ignored,** and it was npt until a much later ago that 
it was really carried out. 

It is also observable, on the other hand, how, by force of judicial 
decisions, legal principles derived from the Homan law were car- 
ried out and developed into consequences of the most vital char- 
acter, so as to amount practically almost to alterations of the law, as . 
in the instances of the judicial decisions 3 which virtually converted 
mere villeins into owners of their lands and tenements. 

During the important reign of Edward I., which, above all others, 

^ And so all these elements of law will be found to have been by degrees, developed 
into the more complete form which our law in later ages by degrees assumed. Kor 
is there any more interesting branch of legal studies than the observation of this 
gradual process of development. This, indeed, is the great scope of legal history, 
and in these earlier elementary principles of law are often to be found the only true 
interpretation of later laws. 

^ ^hus in the Poston Letters will be seen an account of a regular attack upon a 
castle in the reign of Edward IV. by a body of armed men, in order to obtain posses- 
sion of it by force (vol. ii. p. 39, letter 281), and it is most remarkable that even 
Mr Hallam appears to have considered it lawful. He cites Britton: ‘^Tlie first 
remedy of the disseisee is to collect a body of his friends (recoiller ducys et force), 
and to cast out the disseisors;” and though he notices that the statutes of Henry 
yi. and Eichard II. are against it, he saj^s they imply the facts which made them 
necessary {Middle Ages, vol. iii.). But Lord Coke says the statutes were only in 
Affirmation of the common law, and if so, the common law followed the Roman. 

® It has been seen that in the Roman law, adopted into the Saxon and the 
Norman, villeins were not to be coerced into services beyond such as were estab- 
lished by custom. This was long afterwards deemed virtually to imply that, so 
long as they rendered their customary services, they could not be removed. But 
even in the reign of Henry VI. it was said, as Littleton tells us, that if the 
lord put them out, they have no other remedy than to sue their lord by petition. 
But he adds, Brian, chief justice in the reign of Edward IV., said that “his 
opinion always hath been, and always shall be, that if the tenant, by custom tender- 
ing his services, be cast out, he shall have Ixis remedy by action ; ” and so w^as the 
opinion of Chief Justice Danby (Littleton^s Tenures, c, ix.). 



EFFECTS OF DECLINE IN THE STUDY OF ROMAN LAW. Cxiii 

marks a gi’eat era in the history of our law, and in which, as Lord 
Hale observes, the very mould and model of our law and constitu- 
tion were settled, the influence of the Eoman law on the formation 
of our own is undoubted.^ But after this reign, probably from the 
fact that ecclesiastics ceased to be judges, and that the laymen ap- 
pointed to the judicial office were not sufficiently acq^uainted with 
it, its influence in our courts declined, and the result was unques- 
tionably detrimental to the development of our law. 

The cause or the result of this disregard of the Eoman law was 
great ignorance in the courts of law,^ with such extreme narrowness 
of mind among the judges, that, in consequence of their contracted 
notions of law, suitors were driven from the courts of law, and 
forced to find, in an appeal to equity, that full measure of justice 
which was no longer to be obtained at law. 

How scandalously, after discarding the civil law, our courts of 
law perverted justice,® can be shown even from the language of the 

^ As Mr Hallam observes, that wise monarch encouraged its study, and the great 
.treatise of Bracton was based upon it, which Lord Coke regards as the basis of our 
common law. In the early part of the reign of Edward IL, it was said from the 
bench that the law of England was based upon the civil law. Quo respondcz vous,* 
said the chief justice, “ a la loy imperial, donques sur quel ley de terre est fondue ? ** 
{Year-Book, 5 Bdw, IL fob 148). In the next reign, however, a serjeant, afterwards 
chief baron, observed, when the civil law was cited, that he could not understand it 
( Year-Book, 22 Edw,IIl. fol 37), but Blackstone admits the judge waa probably ignorant 
of it {Comm., vol. i. p. 21), and Mr Phillimore states that Edward I. encouraged the 
study of the Roman law, and that it was often quoted in the temporal courts here, 
but that in Edward III.’s time it was quite exxdoded. Selden, in FLetam, c. vii. s. 9, 
has preserved some curious instances in which it was cited prior to the reign of Ed- 
ward III., in whose time he says it was ‘‘plane neglectus reject usque,’* and was un- 
known to the practitioners in our courts, though still Mr Phillimore thjnks it e^der- 
cised some indirect influence through the ecclesiastical judges or teachers. Mr Philli- 
more cites with amusing contempt the sneer of “an old savage who was chief baron of 
the exchequer in the reign of Edward III.” against the Roman law. In the reign of 
Richard II. the commons protested that this realm never had been nor should be 
governed by tlie civil law, quite ignorant that all that was worth anything in it was 
derived from the civil law. 

® Of this ignorance many illustrations could be given. In the reign of Henry VII. 
a judge said from the bench that a hundred meant one hundred men, or one hundred 
villa, or one hundred parishes {Year-Book, 8 Hen, VII, fol. 3). Ho man who had 
traced the history of our institutions from the Roman times could have fallen into 
such a blunder. From the Year-Books of Edward IV., a passage might be cited in 
which one of the judges, probably a little less ignorant than the rest, declared that it 
was entirely through ignorance the suitors were driven into equity ( Year-Book, Edw. 
lY, fol. 21). It need hardly be stated that in the reign Qf Henry VIII. the jurisdic- 
tion of equity over cases of law was assisted and established. by Sir T. More. 

• Thus it was said in a court of law that “ If a man promise to make me a house, and 
do not, I shall have a remedy in chancery, and that, but for ‘ mispleading * (ie., 
ignorance), there might be a remedy at {Year-Book, 21 Ed/w, /F. fol. 23), So in 

h 
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courts of law themselves, who admitted that justice, through their 
own ignorance, constantly failed at law; that they had come to 
regard form more than substance ; tfiat even in the plainest case 
justice was too often obstructed or perverted by technical rules, 

the plainest possible cases it was constantly said that there was no remedy at law, 
but that there was in chancery, where the rules of the civil law were followed. Thus, 
for instance, if a bond was negotiable until actually cancelled in chancery, the party 
had no remedy against it at \^vr {Year- Booh^ 87 Hen, VI, 18). So again, in that plainest 
of all possible cases, that of a man who had paid a debt and omitted to take a proper 
acknowledgment, — it may seem scarcely credible, but it is the fact, — that if the debt 
were by deed, there was no remedy at law without an acquittance by deed I If a 
man pay a debt for which he is bound by deed without taking an acquittance by 
specialty (z.c., by deed), he shall have a remedy in chancery / ( Year-BooJcy 7 Hen, VII, 11). 
That is, he was to be made to pay the debt at law twice over, and then sent to com- 
mence a suit in chancery to get the money back again ! This incredible absurdity 
• was actually vindicated at the time as the perfection of right reason I Thus it was 
laid down in chancery ; Here we adjudge ^‘secundum veritatem rei,*^ and not ‘^secun- 
dum allegata ; ** and if a man alleges by bill that the defendant has done a wrong to 
him, and the other says nothing, if we can see that he has done no wrong, the plain- 
tiff shall recover nothing. “ There are,’^ said the chancellor, “two powers and (kinds 
of) processes (or procedure) : s. potentia ordinata, ct absoluta. Ordinata is as posi~ 
tive law, and has a certain order. Sed lex naturse non habet certum oMinem : sed per 
quemeunque modum veritas sciri poterit ; and therefore it called absolute pro- 
cedure ; and in the law of nature it is required (i,e,, only) that the parties shall be 
present (or absent by contumacy), and that there shall be an examination of the 
truth {Year-Booh of Edw, IV,, fol. 15; Bro, Ahr, Jurisdiccion, 50). Thus it was said in 
these times : “ En le chancery (per le chancellor) home ne sera prejudice la per misplead- 
inge, ou pur defense de forme, mes secundum veritatem rei, et nous doyomus aduidger 
secundum conscientiam, et non secundum allegata, car si homo suppose per byl : que 
le defense ad fait tout a lui, a que il dit riens, si avomus conusans que il ad fait nul 
tort a luy, recouera riens ; et sont deux powers et proces, silicet potencia ordinata et 
absoluta, ordinata est come ley positive, come certen Crdre, sed lex naturse non habet 
certum ordinem, sed per que meumque modum veritas sciri poterit, et ideo 
dabitur processius absolutus ; et in lege nature requiritur que les partis sont 
presents, ou que ils sont absentee per contumacy, silicet ou ils sont garnie, et font 
defense et examinatio veritatis" (Year-Book, Bro. Ahr, Jurisdiccion, 50). Thus, in 
the Doctor and Student, the first question of the doctors of the law of England and 
conscience is, “ that if a man that is bound in an obligation pay the money, but taketh 
no acquittance, or if he take one, and it happeneth him to lose it, that in that case 
he shall be compelled by the laws of England to pay the money again ! ’’ To which 
it is answered by the student that “ it is not the law that a man in such case ought of 
nght to pay the money eftsoons, for that would bo against reason and conscience but 
; that there is a general rule in the law that in an action of debt on an obligation' the 
defendant shall not discharge himself without an acquittance in waiting which is 
ordained by the.law to avoid a great inconvenience that else might happen to come to 
mmy people-ihntiB, that every man % mere parol should avoid an obligation- 
wherefore, to avoid that inconvenience, the law hath ordained that, as the defendant 
IS charged by a writing, he shall be discharged by writing (c. xii.) As if this did not 
come practically to the same thing ! it will be seen how the chancellor sophisticated 
the law. And if this was the law even of 'a chancellor, it may be imagined what 
the common law judges were. : 
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and that suitors were driven to seek in the court of chancery the 
remedy they cotdd no longer find at law. 

A rigid adherence to common law rules, sometimes not sup- 
ported by any sound legal principle, but the result only of other 
rules, themselves entirely arbitrary,^ and resting rather on custom 
than reason, too often operated to deprive the party of his remedy 
at law, and remitted him to the delay and vexation of a suit in 
chancery. 

In a later and more learned age, the age of Selden and of Spel- 
man, the study of the civil law was revived, and the result was a 
great improvement in our law ; and some of the most celebrated 
judgments afterwards delivered in our courts of law were derived 
from the principles of the Eomah law. 2 Nor can there be any 

^ Take, for instance, the rules as to tenants in common, or copartners. As long 
ago as the reign of Henry I. they had remedy at law, for in the Lege& Henrici Primiy 
founded on the civil law, we find a section (54) : De discessione sociornm civus 
pecuniae,” we read, ‘‘Si ab qui fuerint ita socii, ut pecuniam suam, posuerint in com- 
mune, et a societate et communitate ilia discedere voluerint, afferant coram testibus 
quicquid habent in commune dividendum, ut si opus est super sancta jurent, quod 
*amplius non habeant, et adquisicionem et adquisitium, sicut rectum est et pactum 
fecerunt, dividant inter se.” This shows that no difficulty could have been made at 
that time about any case of joint or common property, even when it was a matter of 
adjustment and settlement, much less when it was a question of ouster of one of the 
common owners by the other. But in the reign of Henry YL it was otherwise at 
law. Thus LittletoYiy s. 322, and Co, Litt,, 323 : “Albeit one tenant in common takes 
the whole profits, the other hath no remedy by law against him, for the taking of the 
whole profits is no ejectment ; but if he drive out of the land any of the cattle of the 
other tenant in common, or do not suffer him to enter or occupy the land, this is an 
ejectment or expulsion, whereupon he may have an ejectment for the moiety, and 
recover damages for the entry, but not for the mesne profits. And thus one tenant 
in common could not have an action of trespass against the other .{Bro, Ahr,, 
“Tenants in Common,” pi. 14 ; S, P,, Haywood v. Salk. 4), nor account, even 

though the other was his bailiff ( Year-Boohy 17 Bd, II. 552). So a tenant in common 
could not be a disseisor without an actual “ouster” of his companion {OoodtilUy 2 ; 
Points, 3 ; Wilson, 118 ; Ihid, 391). So Litt,, 8 . 323 : “ If two be possessed of chattels 
personal in common, and one take the whole to himself out of the possession of the 
other, the other has no remedy but to take this from him who hath done the wrong, 
to occupy in common, lolicn he can sec his time,** So Colce Litt., 200, a : “If one 
tenant in common takes all the chattels personal, the other has no remedy by action, 
hut he may take them again,** So Brown v. Hedges, 1 Salk. 290 ; jPooj v, Hanhury, 
Cowp, 448. 

2 For example, the celebrated judgment of Holt in the great case which settled the 
law of bailments, the case of Coggs v. Bernard (1 Lord Raymond* s Rep, 709), 
which Mr Hargreave called a most masterly view of the law of bailment (Co. 
Liu, 896, n. 3). Sir W. Jones, in his Treatise on Bailments, observed that it 
was in a great degree based on Bracton, who was derived from Justinian, and 
the judgment certainly is based entirely on the civil law. A very learned writer 
of our own time says that equity formed an ingredient in the Boman law, and 
i(ras thence infused in some degree into the common law (Spence's Eg, Jur., 411), 
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4oubt that large portions of onr law can he traced to that source, 
to be found in the Saxon laws, and were afterwards developed into 
a complicated system of rights and remedies as to real property, 
which, having reached to so great a pitch of refinement, was only 
swept away by a statute passed in our own times. 

In the civil as in the criminal branch of our law, there are entire 
heads of law, peculiar in their character and in their terms, which 
have been in our law from the very earliest times, and which by 
their very terms are obviously derived from the Eoman law.i 
Some of the processes of our law, which we suppose to be most 

resemblance between the Roman and the common law, upon a great variety of most 
important subjects. As to the rules of descent of real property, they were substan- 
tially the same, until the common law was altered as to real estates by the feudal 
system, and the custom of primogeniture, introduced, no doubt, with reference thereto. 
And the Roman rule was retained in substance as to personalty, and restored by the 
statute of distributions. Then as to lineal descent, the Roman law provided certain 
precautions to prevent frauds upon the real heirs, by frauds of widows pretending to 
be with child {Pandects, lib. xxv., tit. 4), and hence our common law writ, Pc ventre 
inspiciendo. Again, the Roman law as to services and servile tenures, and as to 
servitudes, formed the basis of our own law of manors and copyholds, and our whole* 
law of easements. So as to the Roman law of limitation or prescription, which was 
always recognised by our law, though fully established by old statutes. The prin- 
ciple of the common law, on which the statutes of limitation were founded, was the 
presumption in favour of possession, which is derived from the Roman law {Pand,, 
lib. xliii., tit. 17). And this principle in Roman litigation, as in our own, threw 
the onus on the claimant until he had established his right, when the possessor had 
to show a better title. 

Then there is the remarkable law of Etbelrcd. He who sits without contest 
or claim on his property during life, let no one have an action against his heirs 
after his day,’’ (s. 14). ‘‘ Where the husband dwelt without claim or contest, let the 

wife and children dwell unassailed by litigation ; but if the husband before he was 
dead, then let the heirs answer, as he himself should have done if he had lived ” 
(Canute, c. Ixxiii.), which was enacted in a law under Canute, and was retained in 
our law under the title of right of entry tolled,” or taken away by descent, or a 
Continual claim, until it was abolished by the Real Property Act, 3 & 4 William IV., 
cap. 27. So in a law of Canute as to the effect of a judgment as to the right to land, 
Ve find the origin of the use of recoveries, which afterwards prevailed until that act. 
He who has defended land (^.e. against all claim) with the witness of the shire (Le, 
in the county court, the only court at that time), let him have it undisputed during 
lufl day, and after his day to sell and to give ” {Laws of Canute, c. Ixxx.). So of fines. 

. ^ Thus, for instance, the whole law as to gifts or donations, especially that peculiar ’ 
6»e of Ponatio mortis causa {Cod, Just, lib. viii,, tit. 56). So as to distress {Cod, Just,, 
lib. viii., tit, 27, '^De districtioue pegnorum;” and lib. x., tit. 30, ‘‘Be capiuendis 
ejt distrahendis pignoribus tributorum causa;” lib. x., tit. 21, s. 1, ‘‘Res eorum que 
fiscalibus debitis per contumaciam satisfacere diffescerit, distrahantur.” The ap- 
pKoation of the process to the levying of rent or service was easy and natural. So 
to the precaution provided by the Roman law against frauds by widows upon heirs, 
and the writ, De ventre inspiciendo, which was derived from the Roman law into our 
own {Pdnd,, lib. xxv., tit. 4, Pe insptciehdo ventre), Savigny gives several instances 
of citations from the Roman law in the Saxon (vol. iii, p. 168.) 
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entirely the inventions of our common lawyers, will be found to 
hear such a remarkable resemblance to Roman usages as to justify 
the persuasion that those usages suggested tbem.l 

The main importance, however, of the study of the Roman law, 
with reference to its influence on the formation of our own, is in 
this, that it was the great fountain of legal principle, whence all of 
our law that was not barbarous (and which, therefore, for the most 
part has disappeared) was derived. And it might have been 
imagined that writers upon our legal history would have directed 
attention to this source and fountain, whence were derived the 
principles from wliich our own was developed. 

This, however, has not been the case, and the only writers on 
our legal history. Hale, Blackstone, and our author, have either 
ignored the influence of the Roman law upon the formation of our 
own, or have, at all events, made no attempt to trace and to describe 
it, because they fotmd it difficult to trace particular pieces or por- 
tions of our law to that source. 

. It surely must be manifest that this view is narrow and incon- 
sistent, — narrow, because it restricts the use and scope of legal 
history to a mere process of precise identification of particular 
laws ; and inconsistent, because if this were all, the study of legal 
history would, on the narrow practical view suggested, be of little 
use or value. If legal history is to be looked at only with a view 
to the actual law as it is, its scope is limited indeed ; but in the 
view of the greatest writers, it has a far wider and larger scope — 
it teaches the principles from which laws are derived, and the pro- 
cesses by which they are developed ; it gives the mind the best 
possible training, either for law or legislation, and the best possible 
preparative for the study either of history or law. “ II faut,” said 
Montesquieu, “ ^clairer les lois par I’histoire, et I’histoire, par les 
lois.” And if the history of law leads to the Roman law as the true 
source and standard of law, then the mind is directed to the study of 
that which is the highest human law, and the key to all human history. 

The action of ejectment for instance. In the Roman law there was this usage. 
If the thing was immovable, there appears to have been an old ceremony of the 
parties going to the land, and one expelling the other from it and leading him before 
a magistrate {Samdar'$ Introd. to the l-mlUvies, p. 69). Now no one can fail to be 
struck with the resemblance here presented to the original procedure in ejectment, 
the lease, and the expulsion which used to form the foundation of the action. So as 
to fine% learned authors are of opinion that they originated in a suggestion derived 
from a proceeding in the Roman law {Cruise’s Essay on Real Proj^ty), and there is 
great foundation for the belief. 
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Since Hale wrote and since Eeeve wrote, a far wider -^ew than 
theirs has been taken of legal history. That great writer, Guizot — 
who has, perhaps, more than either, elicited the philosophy of legal 
history — thus expounded its nature and advantages : " Between the 
development of legislation and that of society, there is an intimate 
correspondence; the same revolutions are accomplished therein, 
and in an ahalagous order. Let u§ study the history of laws 
during the same epoch, and let us see if they will lead us to the 
same result — if we shall see the same explanation arise from it. 
The history of laws is more difi&cult to understand thoroughly than 
that of events properly so called. Laws, from their very nature, are 
monuments more incomplete, less explicit, and consequently more 
obscure. Besides, nothing is more difficult, and yet more indis- 
pensable, than to take fast hold of and never lose the chronological 
thread. When we give an account of external facts, wars, inva- 
sions, &c., then chronological concatenation is simple and palpable ; 
each event bears, as it were, its date upon its face. The actual date 
of laws is often correctly known, it is often known at what epoch, 
they were decreed; but the facts which they were designed, to regu- 
late, the causes which made them to be written in one year rather 
than another, the necessities and social revolutions to which the 
legislation corresponds, this is what is almost always unknown, 
at least not understood, and which it is still necessary to unfold, 
step by step. It is from this study having been neglected, from 
the not having rigorously observed the chronological progress of 
laws in their relation to that or society, that confusion and false- 
hood have so often been thrown into their history. A little more 
attention to the chronological development of laws and of the social 
state would have prevented it " (Lettres sur la Givilez. dans France, 
lect. XXV.). 

! It would be impossible to express more clearly or more correctly 
the objects, the uses, and advantages of legal history, or the 
iiistory of law, and the necessity for tracing it from its earliest rise, 
and in every step of its course and progress. 

And the same great writer, Guizot, forcibly expounded th& im- 
portance of the study of the Homan laws and institutions, as a 
preparation for the study of those of the races they subdued. He 
says— “ In commencing, in any quarter of Europe, the study of 
modern civilisation, we must first investigate the state of Eoman 
society there, *at the moment when the Eoman empire feE-r-that is 
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to say, about the close of the fourth to the opening of the fifth 
century,”! (Lectures sur la Civilization dans France). 

The grand feature in the character of the Eoraan law was its 
universality. This may here well be described in the eloquent lan- 
guage of one of the most eminent and enthusiastic of its teachers, 
the gifted author already alluded to : — “ In consequence of the 
increasing power of the republic, new magistrates became neces- 
sary. Among these, one was created of the utmost importance in 
the history of Eoman legislation ; this was the Prcetor peregrinus, 
qai inter cives et peregrines jus dixit. The function of this magis- 
trate was to adjust the disputes which might arise between citizens 
and foreigners. Thus a new element found its way into Eoman 
jurisprudence. In addition to the local and jiositive laws by which 
their own society was regulated, it became necessary for the Eoman 
judge to consider the fundamental princix>les of justice, from which 
all law derives its obligation. Tliese principles, under the name 
oi jus gentium, thus became familiar to the minds of Eoman jurists, 
. and exercised a considerable and happy influence over the institu- 
tions of Home itself. Thus it was, that the view of the jurist be- 
came more liberal and extensive, and the notion of a law not 
dependent upon climate or on caste, common to man on the banks 
of the Ilissus, the Tiber, or the Euphrates — a covenant, as it were, 
between earth and heaven, which no hxuuan authority could abro- 
gate or supersede, from which all laws derived their controlling 
power — was transferred from the schools of Greece to the tribunals 
of Eome. It became every day more and more necessary to appeal 
to broader principles than those which the municipal institutions 
of any countiy could supply ; and these were to be found only in 
the naturalis ratio, the principles implanted in the man wherever 
lie lived, and however he "was governed ” (Phillimore' s Study of the 
Moman Law, p. 80 ). It must be manifest that a law pervaded by 

^ The eminent writer goes on to say : " This investigation is peculiarly necessary in 
the case of France, The whole of Gaul was subject to the empire and its civilisation ; 
more especially in its southern portions was thoroughly Roman. In the histories of 
England and Germany Rome occupies a less prominent position ; the civilisation of 
those countries in its origin was not Roman but Germanic. It was not until a later 
period of their career that they really underwent the influence of the laws, the ideasi 
the traditions of Rome'' {Lect, sur la Civiliz. dans France^ Lect. ii.) It will have 
been seen, however, that this was a mistake, and that he had forgotten his own con- 
temptuous allusion to Saxon sources of civilisation; when the course of those in- 
fluences is traced, it will be found to have commenced much earlier than this 
eminent writer supposes. 
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sucli grand views and such hroad principles as these, Inust have 
been singularly adapted to exercise a salutary influence upon the 
barbarian races reduced under its rule; and that this influence 
must have endured even after the power of the empire was with- 
drawn, by the force of moral suasion, which never fails to draw 
men to imitate what they admire or revere. Hence we might 
expect to find the barbarian races — for instance, our own Britons 
or Saxons — so soon as the influence of Roman civilisation began 
to tell upon them, look up to, and lay hold of, the laws and insti- 
tutions of the mighty empire, whose greatness they could not but, 
recognise even in the age of its decline. The main interest of the 
question as to the connexion between the Roman law and our own, 
is, that our vast empire, over numerous races and peoples, occupies 
a- position in the world very analogous to that of Rome, and in 
which a like necessity exists for recourse to principles of juris- 
prudence, wide and broad enough to embrace all the numerous 
nations subject to our sway, and enable us to rule and govern 
them all upon the broad ground of common principles of justice, . 
equally applicable to them all. This was the glory of the Roman 
law, and for that very reason does enter largely into our own law, 
and that of many of the colonies or countries subject to our 
rule ; and it is manifest that the more the attention of English 
lawyers is called to it, the more enlightened and enlarged will be 
their views of law and legislation, and the more free from the 
narrow bonds of mere municipal law and national prejudice. 

This is undoubtedly the view taken by the ablest writers. A 
learned and able writer in our own time says — “ It is scarcely pos- 
sible to suppose any well-read lawyer, captivated as he may be 
with the notion of Saxon liberty, can proceed far in the study of 
either system, without perceiving a striking analogy between the 
eivil law of Rome and the common law of England, not only as to 
their maxims and principles, and their technical phraseology, but 
0^0 their method of practice, showing how early, and to what ex- 
tent one system became the instructor and guide of the other. To 
some minds there is a black-letter witchcraft in the. expressions, 
‘Anglo-Saxon liberty,’ ‘ancient constitution,’ and the like, while 
the chances are, that in furnishing an example they may fall into 
the whimsical position of seizing upon some relique of Roman 
jurispudence to prove the perfection and justice of their own ” 
{Goldsmith’s Doctrine of JSquity, p. 8 ). 
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" When we rememher that the Eomans held possession of this 
island nearly five hundred years, and during that period some of 
the most celebrated lawyers administered justice among the con- 
quered Britons upon the like footing, and according to the same 
system adopted by the conquerors in their own country, we cannot 
be surprised that such an event had its due influence in stamping 
a character upon the future institutions of the country, more espe- 
cially as the Eomans also imposed their language as well as their 
customs upon the newly-acquired colony ” (Goldsmith’s DoctHne of 
Equity, p. 8). 

No one can have followed the imperfect review which has here 
been presented of the course of our legal history without feeling 
that this is perfectly true. The same view has the authority of the 
great writer — the historian of Europe in the Middle Ages — who 
has left on record his opinion that tlie influence of the Eoman 
law upon those who framed our own was greater than they acknow- 
ledged, or even than they knew, and he added: “A full view of 
the subject is still, I think, a desideratum in the history of the 
English law, which it would illustrate in a very interesting manner ” 
(Middle Ages, c. viii.j It has been the endeavour of the writer, in 
some degree, to supply this deficiency, and at all events he has 
now explained the views and principles uj)on which the prc*sent 
edition has been prepared. Nor is the interest of all this merely 
historical, nor has it only a reference to the past. The subject has 
a nearer interest on this account, that within the numerous do- 
minions or dependencies of our vast empire there are always some 
communities which arc in a state similar to that of our own country, 
at some one or other of its different conditions, and are passing 
through periods of trarrsition, and undergoing changes, which this 
country went through in ages past. Thus, for instance, in the vast 
dominion of India, in itself an empire, there have always been pro- 
vinces which have exemplified, under some species of rule, the 
various states or conditions through which this country passed in 
early times; whether the elaborate despotism of the Eoman period 
of occupation, the rude barbaric freedom of the Saxon popular 
tribunals, or the feudal system of the Normans; all these, as de- 
scribed by the pen of a Gibbon, or a Guizot, or a Palgravo, in our 
own or other countries of Europe during the earlier or middle ages 
of European history, will be found to have been reproduced upon 
the continent of India, either under native rule or under our own. 
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Thus the first state or condition in which we' find the people 
of India under their Hindoo emperors, that of unmitigated des- 
potism, so closely resembles that in which the various races of 
Europe were in the later period of the Roman empire, that the 
passages in Gibbon or in Mill which describe them, respectively 

appear like remarkable historical parallels. 

■» 

^ In Mill’s Hut. Brit. India^ vol. i. c. iv., a very similar account is given of Hindoo 
judicature : Ab kings and their great deputies exercised the principal functions of 
judicature, they were too powerful to be restrained by a regard to what had been done 
before them by others. What judicature could pronounce, therefore, was almost always 
uncertain, almost always arbitrary ” (p. 171). And again, in a note, ‘‘ The authority of 
the Hindoo princes, as well as that of the vile emissaries whom they keep in the several 
provinces of their country, being altogether despotic, and knowing no other will but 
their own arbitrary will, there is nothing in India that resembles a court of justice. 
The civil power and judicial are generally united and exorcised in each district by the 
collector or receiver of the imposts. This tribunal, chiefly intended for the collection 
of taxes, takes cognisance of all affairs, civil or criminal, within its bounds, and deter- 
mines on all causes.” This was just the state of the Saxon and early Norman system, 
when the shire-reeve, the sheriff, the king's steward, or bailiff, originally appointed mainly 
to receive his dues, was also the chief judge of the county. The sheriff was ultimately 
deprived of all real judicial power, and made the mere minister of the law. And 
the judicial powers of the ‘ collector system ’ of magistracy in India is not approved 
of by the best authorities. The ^ collector * commonlj'- exercised both civil and 
criminal jurisdiction within the territory over which he was appointed to preside. In 

his criminal court he inflicted all sorts of penalties In his Adawlut or civil court, 

he decided all questions relating to property. His discretion was guided or restrained 
by no law, except the commentaries and customs, all in the highest degree loose and 
indeterminate. There was no formed and regular course of appeal from the Zemin dary 

decisions, but tlje government interfered in an arhitrary To the mass 

of the people these courts afford but little protection. The expense created by dis- 
tance precluded the greater number from so much as application for justice. The 
judges were swayed by their hopes or their fears, their proceedings were not con- 
trolled by any wHtten memorial or record. Originally questions of revenue, as well as 
others, belonged to the courts of tlie Zemindars ; but a few years previous to the 
transfer of the revenues to the English, the decision of fiscal questions had been taken 
from the Zemindars, and given to an officer called the fiscal-deputy in each province" 
(MiW^ Hist, British India^ vol. i. b. v. c. i. p. 31 4, quart, ed,) One of the first steps 
in reform was to establish supreme courts of appeal ; and, of course, as a necessary 
condition, it was ordained that records of all proceedings should be made and pre- 
served ” (Ibid, p. 316), The Zemindars, it is elsewhere stated, had an office and autho- 
rity, comprising both an estate and a magistracy, a species of sovereignty (Ibid, c. iii.) 
As kings and their yreai deputies exercised the principal functions of judicature, what 
judicature would pronounce was uncertain and almost always arbitrary (vol. i, c. iv. 
p. ^). For a considerable time before the establishment of British supremacy, -the 
people of India had been unaccustomed to any regularly organised and administered 

system of law or justice The main principle that everywhere regulated the 

administration was the conceniratim of absolute authority^ and the same individual was 
charged with the superintendence of revenue, justice, and police ; with little to guide 
or restrain him, except his own perceptions and sentiments of equity. Even in the 
best of times the sovereign was the fountain of "law and justice, .... but the lead- 
ing object of the native governments was the realisation of the largest possible amount 
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In India, from very early times, there had existed a system of 
natural arbitration by the neighbours, which probably formed in 
every country the first attempt at anything like an administration 
of justice, and which substantially resembled our old Saxon county 
courts, being mere assemblies of the principal inhabitants, who 
took cognisance of the disputes which arose among them, and made 
the best settlements they could — a system suited to an early state 
of society, and which necessarily precedes a more regular adminis- 
tration of justice.! 

- Such a system was only suited to the rude and simple condition 
of society in which it had originally arisen ; and hence, when it 
was attempted half a century ago to restore it in India, the experi- 
ment failed,2 for reasons which might have been anticipated by the 

of revenue, and all persons engaged in this duty were armed with plenary powers, 
both as magistrates and judges ; so that, in general, the people were left to the un- 
controlled will of individuals ” {MilVs Hist. Brit. India^ cont. hy Wilson^ vol. i. 387). 

^ In the absence of courts of justice provided by the state, the people learned to 
abstain from litigation {Elphinstone^ iv. 194); or ^Svhen disputes arose among them, 
submitted them to the abitrament of judges chosen among themselves. This expe- 
dient had probably descended from ancient times, in what had been a recognised 
element of Hindoo judiciary administration, under the name of Panchayat/' [this 
is a mistake, for in the next page the historian mentions the Panchayat had no 
power to enforce its decrees, so it was not a judiciary body ; ’’] but it had fallen into 
discredit in most parts of India.” Although, he adds, they were not inaccessible to 
personal bias or corruption, and their proceedings were occasionally irregular and 
tedious, yet they were suited to the times, and congenial to the feelings of the people, 
and supplied the place of better organised and more solemn tribunals {Hist. Brit. 
India^ vol. i. 389). He says, in a note,, they seem to have been but clumsy instru- 
ments. He elsewhere says they were prized only so long as nothing better was to 
be had. 

2 The effects of the regulations, (extending the system of village^ Panchayats) 
operated to lighten the duties of the judges, and to facilitate the determination of 
civil suits. Some of their results, however, were unexpected, and afforded an 
unanswerable proof that the sentiments of the natives of India are as liable as those 
of other natives to vary with change of time and circumstances. The benefits so 
confidently anticipated from the public recognition of the Panchayat, were not real- 
ised : the supposed boon to the people was rejected ; they would make little use of 
an institution interwoven, it had been imagined, inseparably with their habits and 
affections. The Panchayats, it appeared, had been highly prized, only as long as 
nothing letter was to he had. In the absence of all other tribunals, the people were 
constraiifed to establish one for themselves, and willingly admitted its adjudication 
of disputes which there was no other authority to settle ; while, on the other hand, 
the most respectable members of the community, especially interested in maintain- 
ing property and peace inviolate, and being subject to no authoritative interference 
or protection, willingly discharged, without any other consideration than the influ- 
ence which they derived from their discharge of such functions, the duties of arbitra- 
tors and judges. But a court, the members of which had no responsibility, &e. ( Wilson* s 
Hist. Brit. India^ vol. ii. p, 321). As the patels or head men of the villages, and 
the village Panchayats, were not to receive any remuneration for the performance of 
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aid of tlie light to be acquired from our own legal history. It was 
found, as indeed had been predicted, that the abcient system of 
rude popular arbitration had only been tolerated when nothing 
better was known, and because nothing better was known ; and 
that when once the idea of a rational and intelligent administra- 
tion of justice by any judicial order of men had arisen, the pre- 
ventive system of natural arbitration would not be endured. 

And although some writers in our own times i have been dis- 
posed to admire what they called the “ simple and natural ” pro- 

the duties to be assigned to them, it was anticipated that they would either decline 
the obligation, or fulfil it with reluctance and indifference. Connected also as they 
must be with the parties concerned in the cases before them, it was scarcely to be 
expected that they should perform their duties free from bias or partiality ; and as 
it was part of the plan that their sentences should not be subject to appeal, there 
was no security against their committing gross injustice. As also they were neces- 
sarily ignorant of the laws and regulations, their judgments could not be governed 
by any determinate principles, and their decisions could not fail to be capricious and 
contradictory {Wilsou’s Hist. Brit, India, vol. ii. p. 618). Notwitstanding, however, 
these objections, the system was established in 1816 — with what result ? “ The 
benefits expected were not realised ; the Panchayats, it appeared, had been highly 
prized, only as long as nothing better was to he had.” “ In the gross and complicated 
mass of human passions and concerns, the primitive rights of men undergo such a 
variety of refractions and reflections, that it becomes absurd to talk of' them as if 
they continued in the simplicity of their original direction. The nature of man is 
intricate; the objects of society are of the greatest possible complexity; and there- 
fore no simple disposition or direction of power can be suitable either to man’s 
nature or to the quality of his afi'airs. When I hear the simplicity of contrivance 
aimed at and boasted of in any new political constitution, I am at no loss to decide 
that the artificers are grossly ignorant of their trade. The simple governments are 
fundamentally defective. If yon were to contemplate society in but one point of 
view, all these simple modes of polity are infinitely captivating. In effect, each 
would answer its single end more perfectly than the more complex is able to attain 
all its complex purposes. But it is better that the whole should be imperfectly 
answered than that while some parts are provided for with great exactness, others 
might be totally neglected or materially injured. The advantages of government 
arjs often “ balances between differences of good, compromises sometimes between 
good and evil, and sometimes between evil and evil ” {Burke’s Reflections upon the 
Fr^h Reivolution). 

? Mr Mill, while arguing against the uncertainty of unwritten laws, admits that 
this uncertainty is limited by the writing down of decisions, “ when, on any particu- 
lai^ subject, a number of judges have all, with public approbation, decided in one way ; 
anid when these decisions are recorded and made known, the judge who comes after 
baa strong motives not to depart from their example. This advantage, the Hindoo 
judicial system,” he observes, “ was deprived of, in this respect resembling our old 
Saxon syfitem.” Among them, the strength of the human mind has never been suf- 
ficient to rwommend effectually the preservation by writing of the ceremony of 
judicial decision. It has never been sufficient to create such a public regard for uni- 
formity as to constitute a material motive to a judge. And as kings and their great 
deputies exercised the principal functions of judicature, they were too powerful to be 
restrained by a regard to what others had done .before them. What the judicature 
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ceedings of these popular tribunals in India, they have been com- 
pelled to admit, in a great degree, their evils, especially in the 
absence of anything like certainty or uniformity in the administra- 
tion of the law ; -and it has been manifest from the tenor of their 
observations, that the view they had taken was comparative with 
reference to a system of procedure then established in this country, 
which was infinitely too formal and artificial, and led many to sup- 
pose that a system could not have forms without being formal, 
could not be regular without being technical. And these writers 
have admitted the advantages of a regular judicature, and a regular 
system of procedure, with its records and appeals, and its guaran- 
tees against error or uncertainty in law. 

But when an order of judges were appointed, however inferior, 
yet acting in the regular discharge of a judicial duty under the 
authority of government, and under some sense of responsibility, 
the gi'eat superiority of this approach to a regular judicature, and 
a settled system of administration of justice, was so apparent to 
the people, that their ancient native tribunals were soon deserted, 
and the new order of judges, notwithstanding all their impeifec- 
tions, were aj)pealed to in preference.! 

The interest and the importance of the study of our legal history 
may be enhanced and illustrated by some further considerations. 

would pronounce, was therefore almost always uncertain, almost always arbitrary 
{MllVs Mist Brit, India, b, ii. c. 4). It would surely be impossible to imagine a 
greater fallacy, Mr Mills approved of the Hindoo and Mohammedan systems of pro- 
cedure because, he says, they were so simple and natural,’^ merely summoning the 
parties, and making a direct and simple investigation. This system may do well 
enough for simple cases, and, as shown in the text, it has ahvays been allowed in our 
law for such cases, with the advantage, however, of a central system of control in 
the superior courts to prevent excess or abuse of jurisdiction (p. 171, aiid p. 6, c. i., 
vol, i.) Under the Hindoo and Mohammedan systems, however, it seems to have 
been applied to all cases, and without control or appeal; and Mr Mills admits that 
it made no provision for securing uniformity : “ no provision made for the preserva- 
tion by writing of judicial decisions ; no regard for uniformity” (p. 171); “so that 
what judicature would pronounce was almost always uncertain and arbitrary” (Ibid,) 
And he admits “ that the Indian system of procedure is liable to the evil of the 
arbitrary jiower with which it entrusts the judge” (p. 141, 1st ed.) His only 
defence for it is, that a regular — as he calls it — technical system could not avoid the 
same evil. But a regular system need not be technical ; and may, as ours does, regard 
only what is substantial, and may be sufficient to guard against the evils he points 
out. It is due to him to add that our system of procedure has been greatly altered 
since he wrote ; not, indeed, in its principles, but in its forms, which were infinitely 
too strict and technical. 

3 “ But a court, the members of which acknowledged no responsibility, and per- 
formed their functions only for such a term or at such times as suited their own 
convenience; who were guided by no light except their own good sense; and who, even 
if incorrupt, could scarcely be impartial ; who had no power to carry their own decrees 
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In ^he numerous dominions and dependencies within the compass 
of our vast empire, while, on the one hand, our own law is, more 
or less prevalent in the greater portion of them, yet, on the other 
hand, there are many of them in which other systems of law are 
more or less prevalent ; but most of these derived, like our own, 
from the Eoman or civil law. It is manifest that to the subjects 
of such an empire, in whatever portion of its dominions they may 
live, the study of her legal history must be of great interest and 
advantage, whether as being itself the law under which they live, 
or as derived from the same law which was the parent of their own, 
and which was based on great principles, capable of application in 
every civilised community. 

There is probably no empire in which the law is more honoured 
than in our own. In this respect, again, the British empire 
resembles the Eoman. A semi-barbarous people pay more regard 
to arms than to morals, to commerce, or to law. Thus, in Eussia 
at this day, commerce, the law, and all civil employments, are 
held in no esteem (Sir A. Alison’s Hist. Europe, vol. ii. p. 391). 
So the same writer says, “ Nothing astonishes the Eussian or Polish 
noblemen so much as seeing the estimation in which the civil pro- 
fessions, and especially the bar, are held in Great Britain ” {Hist. 
Europe, vol. x. p. 566). As the Eoman empire extended the study 
of the Eoman law through its provinces, so it has been with our 
own; and nowhere is law more regarded : than in our colonies. 
Thus very early in the history of our American colonies, their 
respect for law was remarkable. Burke was struck by it. “ In 
no country perhaps in the world is the law so general a study ” 
{Burke's Works, vol. i. p. 188). Mr Buckle cites this remarkable 
testimony, and adduces more modern works to establish the same 
cMracteristic. (See LyeU’s Second Visit to the United States, 
vol. i. p. 48 ; and Combe’s North America, vol. ii. p. 329). It is 
o^ous that in such countries and colonies the study of our legal 
history must have a great interest. 

into effect, and whose sentences were liable to no revision ; such a court must have 
beien .a very inadequate substitute for any tribunal, the proceedings of which were 
rejsulated by fixed rules, removed from personal influence, and subject to vigilant 
supeiwision. Whatever defects might still adhere to the administration of justice 
through individual judges, native or European, appointed by the government, their 
courts, continued to he CTcnuded, while the Punchayata were deserted, . . . The 
patels were mostly ignorant men, little qualified by superiority of knowledge or 
talent to command respect for their decisions. Recourse was rarely had to their 
judgments, and jbhe chief labour foil upon the oj^cera ap^oiri,ted by the state for the 
distribution of justice among the people” {Wilson's Hist. Brit. India, vol. ii.p. 622 ). 
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There are, it will have been observed, many uses or objects of 
legal history, which, however, perhaps may be included under the 
two great heads mentioned by Montesquieu : the illustration of his- 
tory by law, or of law by history. The former belongs rather to 
the general student, to the politician, the jurist, the legislator, or 
the statesman. The latter alone belongs specially to the lawyer. 

It has been well said by an eminent luminary of the law that no 
man can be a good lawyer who is not well acquainted with the his- 
tory of law. The reason is obvious enough, upon reflection, for to 
be a lawyer, and, still more, to be a jurist, demands a thorough 
acquaintance with the principles of law,i and these can only be ac- 
quired by tracing them, so to speak, to their real source and origin, 
an inquiry which belongs to legal history. The principles of every 
part of our law are to be found in their simple, original forms, in 
its more ancient forms and proceedings ; and though these may 
long ago have become obsolete, the principles endure, for, as a learned 
judge once observed to the writer, forms may perish, but prin- 
. ciples remain, and they only reappear in new forms more suited 
to the manners and exigencies of the age.2 

Thus the old writs or proceedings of our law embodied the prin- 
ciples and objects which are now worked out by more modern pro- 
cedure.® The ancient tribunals of the country are superseded by 
other institutions directed to the attainment of the same object, and 
not only the vast domain of common law, but still more complicated 
systems, like our systems of conveyancing or of equity, are to be de- 
duced from simple elements to be found in the Year-Books. 

^ There is a passage in our author to thiseiTect {vide vol. iii. c. xxxv.), et vide j). 497. 

= For instance, advertisement in the papers now takes practically the-place of pro- 
clamations in the ancient county court, or assemblies of the people, 

^ Thus the old writ of ad quod damnum was superseded, as to the stoppage 
or diversion of highways, &c., by the Highway Act, 13 Geo. III. {Ex parte 
Armitage Anibler^ 294; JDairson v. GiU (East); Rex v, Nethertliong] 2; Ih and 
Ald.y 179). The whole statute law as to the liability of the hundred for damage 
done by rioters (going back to 1 & 6 Geo. I., and the 27 Eliz. c. xiii.) is based on the 
common law liability, founded on customs derived from the ancient Saxon laws 
{Rex V, Clark, 7 T. R. 496). An action on the case was held maintainable upon the 
6 Geo. I. c. xvi. s. 1, by the party grieved, to recover damages against the inhabitants 
of the adjoining township, for trees, coppice, and underwood, unlawfully and feloni- 
ously burnt by persons unknown, though the clause directed the party grieved to 
recover his damages in the same manner and form as given by the stat. 13 Edw. I, 
st. 1, c. xlvi,,/or dykes and hedges overthrown hy persons in the night, upon which the 
usual course of proceeding had been by the writ of noctantur {Thornhill v. Hudderth 
field, 11 East, 349). So as to the statute of Hue and Cry as to robbery {Whitworth t. 
Gmmshaw, 2 Wils. 105 ; Rex v. Half shire, 5 T. R. 341). These are only instances. ^ 
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It is laid down by all great writers that the .only way to become 
a lawyer is to study the'-ttiore ancient authorities of our law, and it 
is often otherwise impossible to master the law on a subject;^ yet 
it is as impossible, without an acquaintance with the history of the 
law, to understand them, for the very reason that the forms and 
proceedings they mention have long been obsolete, and yet without 
understanding them, the statutes and the reports are unintelligible, 
and the sources of the principles on which the law rests are sealed 
and inaccessible. No part of our law can be thoroughly under- 
stood without tracing back that tradition to its origin and source. 
But to do so it is necessary to have the guidance afforded by legal 
history. 

On the other hand, as one who was both a lawyer and an his- 
torian,2 and himself well understood and applied the mutual illus- 
tration of law and history, observed, law as often illustrates history, 
as history elucidates law. 

These, therefore, are the uses and objects of legal history, and 
those the ideas and views upon which this history has been edited. 

’ Even although they have for ages been obsolete. Thus, for instance, on the im- 
portant subject of bail in criminal cases, Lord Coke is careful and copious in expound- 
ing the enactment in the first statute of Westminster, although the writ founded 
thereon was, as he mentions, taken away by the subsequent act, 28 Edw. III., be- 
cause (he says) “ the statute of Philip and Mary concerning bail has relation to our 
act ” (2 Inst. 190). So he cites the Mirror, Bracton, and Britton constantly and 
copiously to explain our older statutes, and he fi'equently speaks strongly as to the 
necessity for a knowledge of the history of law. For instance, he says : “ It is noces- 
saiy not only to know the law, but also the root and reason out of which the law 
deriveth his life viz., whether from the common law or from some act of parlia- 
ment, lest, if he taketh it to spring from the common law, it may lead him into 
error” (2 Imt. 296). So in another place he says, “And though this act (of 18 Ed- 
ward I.) be repealed, yet it may serve in many respects to explain the statutes of 
4 Henry VII., and 32 Henry VIII., for the true understanding of the common law, 
and of former statutes, is the sure master-expositor ot the later” (2 Inst. 618). But 
it is manifest that the very language and terms of the Year-Books or old statutes 
cannot be understood without an acquaintance with legal history. No man who has 
not read Britton can well understand the Year-Books ; and to master the law, it is 
necessary to refer to the Year-Books, and often to the Roman law. Thus 
the liability of innkeepers and carriers can be traced back through the Year-Books 
(42 Edwor^A 111., fol. 11 *, 11 Hsnry IV,, fol. 46) to the civil law lib. iv. tit. 9 
leg. 8, B. 2), whence, no doubt, it was derived, by custom, into our own. ' " ’ 

8 Lord Bacon, who says— “ It is a defect even in the beet writers of history, that 
they do not often enough summarily set down the most memorable laws’ that 
passed in the times whereof they write, being indeed the principal acts of peace 
For, though they may be had in the original books of laws themselves yet that 
informeth not the judgment of king's councillors and persons of estate so well as to 
see them described and entered in the title and portrait of the times” (Life of Henry 
VII* f p, 4d). ' ^ 
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THE SAXONS. 

The Laws of the Saxons — Thainland and Reveland — Freemen — Slaves — The 
Tourn — County Court — Other inf erior Courts — The Wittenag&mote — Nature 
of Landed Property— Method of Conveyance — Decennaries— Criminal Law 
— Were — Murder — Larceny — Deadly Feuds — Sanctuary — Ordeal — Trials 
in Civil Suits — Alfred's Domrboc — Compilation made by Edward the Con- 
fessor — Saxon Laws. 

The law of England is constituted of Acts of Parliament and the 
custom of the realm (a) ; on both which courts of justice exercise 
their judgment ; giving construction and effect to the former, 
and, by their interpretation, declaring what is and what is not the 
latter. 

We possess many of these Acts of Parliament from Magna 
Charta, 9 Henry III., to the time of Edward III., and from thence 
in a regular series to the present time. The statutes, except sorrie 
very few, enacted by the legislature before that period, are lost ; 
though, no doubt, many of the regulations made by them, having 
blended themselves with the custom of the realm, have been 
received under that denomination, since the evidence of their par- 
liamentary origin is destroyed (&). The custom of the realm, or 

(а) This, it will be observed, is a definition rather of law, or of the formal grounds 
or constituents,’' as Lord Hale calls them, of the law, than of legal" history. And 
it omits what he includes among them, judicial decisions (c. 4), which he says are in- 
corporated into the law (c. 1), together with the materials on which they proceeded, 
which are often lost to us, whether it be ancient statutes or usage. And as to this 
he points out that the canon or civil law has been, by immemorial usage, in some 
matters adopted into our own (c. 2). And, elsewhere, he also points out that these 
judicial decisions are in part themselves the result of a knowledge of the law (c. 4). 
It seems to follow that a history of our law ought to go back to, or be founded upon, 
that system of law which was the earliest civilised law known in the country, and was 
established here for ages. Because in that system of law it needs must be thafc we 
have the fountain whence our oldest customs were derived, the sources from which, 
by judicial decisions, all our subsequent law has been developed. 

(б) Lord Hale says that ** acts made before the reign of Richard I., and not since 
repealed either by contrary usage or subsequent acts, are now accounted part of the 
lex non scripta, being incorporated therein and part of the common law, and many of 
those things that now obtain as common law had their origin by acts or institutions, 
though those acts are now either not extant, or if extant, were made before time of 
memory: and that this appears thus, that in many of the old acts made before time 
of memory (i.e., temp. Richard I. ), and are yet extant, we find many of those laws 
enacted which now obtain as cotnmon law, or the custom of the realm. He says fur- 

A 





2 


THE SAXONS. 


[chap. I. 

the Gommon Law, consists of those rules and maxims concerning the 
persons and property of men, that have obtained by the tacit assent 
and usage of the inhabitants of this country ; being of the same 
force with acts of the legislature. The only difference between the 
two is this, the consent and approbation of the people with respect 
to the one is signified by their immemorial use and practice (a) ; 
their approbation of, and consent to, the other is declared by parlia- 
ment, to the acts of which every one is considered as virtually a part}’'. 

The common law, like our language, is of a various and motley 
origin ; as various as the nations that have peopled this country in 
different parts and at different periods (h). Some of it is derived 
from the Britons (c), and some from the Romans (d), from the 
Saxons, the Danes, and the Normans. To recount what innova- 
tions were made by the succession of these different nations, f)r 
estimate what proportion of the customs of each go to the composing 
of our body of common law, would be impossible at this distance 
of time (c). As to a great part of this period, we have no monu- 

ther, that these ancient acts, now ranged under the head of leges non scrlptcs, or cus- 
tomary laws, are from the Saxon laws, which he cited from Lambard’s Collection, 
and which have since been published by Wilkins, and also more lately under the title 
of Anglo-Saxon Laws and Institutes, edited by Mr Thorpe, and next, various statutes 
passed in and since the reign of the Conqueror, e,g,, to Henry III. In these he includes 
the laws of William I. himself, which, he saj's, consist in a groat degf«ee of the laws 
of the Confessor, the laws of Henry I., published in the Anglo-Saxon Laws, vide 
post, p, 5, and the Constitutions of Clarendon, temp, Henry II. Tlien, as regards 
the statutes within the time of legal memory, — that is, in and since the reign of Hich- 
ard I., — he says there is very little extant in any authentic form, and mentions nothing 
of importance except the Charter of King John, of which, and the other charters, he 
truly says that ‘Hhere was great confusion, until, in Magna Charta of Henry III., they 
obtained a full settlement, and the substance of them was solemnly enacted by 
parliament.^' So that statutory law really commences with Magna Charta. 

(а) The author here forms the well-known maxim of the Roman law, which bases 
the force of custom on this principle, Sine scripto jus venit, quod usus approbavit 
nam diufcurni mores consensu utentam comprobat legem imitantur " {Inst, Just,, lib. 
1, tit. 2). 

(б) This to some extent is true, but to what extent, has already been considered 
in the Introduction. As to the Britons, as distinct from the Romans, it would be 
idle to speak of the ^^laws” of mere barbarians. The bulk and body of our law, 
so far as it is civil, is Roman : but so far as it is criminal, it seems to be chiefly 
Saxon. It would be difficult to find anything now existing in our law, except our 
criminal system of procedure and the form of trial by jury, which could be said to 
be distinctively Saxon, nor anything at all which is distinctively Danish or Horman . 

our author wrote, and real actions existed, and trial by battle and wager of law 
had not been abolished, it might have been otherwise, though these parts of our law 
Were, even then, obsolete, 

(c) It has already been shown in the Introduction that the Britons before the 
arrival of the Romans were mere barbarians, and had no laws ” at all ; so that 
this, to mean anything, must mean the laws of the Britons after they had become 
Romanised, and had to a great extent adopted Roman laws and institutions, in 
Which sense it is in substance the Roman law. The only British laws remaining— 
those of Howell Dhu — are of Roman origin, having been compiled long after the 
Roinan occupation. 

{d) The whole of our municipal system— our manorial system— the rules of in- 
heritance (modified, no doubt, by subseqtient usage)— the general scope of our civil 
procedure, and the whole substance of our law, so far as it relates to civil matters 
are of Roman origin. This has been shown in the Introduction. ^ 

(e) This is the view conveyed by Lord Hale in his history ; but, in the comments 
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ments of antiquity to guide us in our inquiry; and the lights 
which gleam upon the other part afford but a dim prospect (a). 
Our conjectures can only be assisted by the history of the revolu- 
tions effected by these several nations. 

Certain it is, that the Koman had establishments in this island, 
more or less, from the time of Claudius (h) ; that they did not 
finally leave it till the year 448 a.d., and that during great part 
of that period they governed it as a Koman province, in the en- 
joyment of peace, and the cultivation of arts. The Koman laws 
were administered as the laws of the countiy ; and at one time 
under prefecture of that distinguished ornament of them, Papinian. 
.When these people were constrained to desert Britain, and attend 
to their domestic safety, the Pu-is and Scots broke in upon the 
peaceable inhabitants -of the southern parts ; who, unable to resist 
the attack, at length applied to the Saxom for assistance. Several 
tribes of Saxons landed here, and first drove the northern invaders 
within their own borders ; then turned their arms against the 
Britons themselves ; and having forced great numbers of them into 
the mountains of Wales, subjected the rest to their dominion, 
which gradually subsided into seven independent kingdoms (c). 

already made upon it in the Introduction, it has been observed that it affords no 
sufficient reason for entirely ignoring the Roman law, and its influence in the forma- 
tion of our own, and thus losing the light which that law sheds upon it ; nor, on the 
other hand, losing sight in a gi-eat degree of the Saxon laws and institutions, so far 
as they related to criminal matters. From these sources of information it may, it is 
conceived, be made out, that the civil part of our law is of Roman origin, and the 
criminal part of it of Saxon origin. Arid it is a great deal to got at the original source 
of the law upon a subject. 

(a) On the contrary, there is the Roman law, there is the Romanised British 
law, in the old laws of Wales, and there are the Anglo-Saxon laws, and the Mirror 
of Justice — an ancient work, embodying one still more ancient, of the time of 
Alfred. Of the text of the former and latter of these materials, however, the author 
made no use ; and of the other — the Saxon laws — ^it will be seen that he did not 
sufficiently appreciate thorn to make a full and adequate use of them. Had he 
done so, he would have found a far greater degree of light than he sjupposed to be 
attainable on the subject. 

{b) A.D. 43. Suetonius subdued the great rebellion of the Britons, a.d, 60 ; Agricola 
completed the conquest of the island, a.d, 80 ; and, in the pages of Tacitus, we find 
that the British learned the language, and imitated the usages of the Romans. 
“ Jamvero principum filios liberalibus artibus erudire et ingenia Britannorum studiis 
Gallorum anteferre ; ut qui modo linguam Romanam abnuebant, eloquentiam con- 
cupiscerent ; inde etiam habitus nostri honor, et frequens toga . , . idque apud 

imperitos humanitas vocabuntur, cum pars servitutis esset” {In vit. Agric,) A 
century and a quarter later, we find the Emperor Severus residing at York, and 
elevating the great jurist, Papiuian, to the prefecture. His successor, Caracalla, 
conferred upon all free subjects in the provinces the rights of Roman citizens. This 
was a.d. 220, Nearly another century elapsed before the reign of Constantine — nearly 
another to the reign of the second Theodosius. The Theodosian code was not long 
afterwards published, and another generation had elapsed before, the Roman rule in 
Britain terminated. Thus, therefore, during more than three centuries and a half» 
the country was thoroughly under Roman laws and Roman institutions, and its 
inhabitants civilised under their influence. It is not possible but that during this 
long period the Romans should have deeply planted their laws and institutions in the 
country they ruled. 

(c) This is hardly perhaps accurate, and conveys an entirely erroneotis. idea. 
Guizot points out the fsdlacy of supposing that the conquests of the barbarians were so 
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The circumstances of this revolution are related to be of a kind 
differing from most others. The Saxons are described as a rude 
and bloody race ; who, beyond any other tribe of northern people, 
set themselves to exterminate the original inhabitants, and destroy 
every monument and remains of their establishment (a). In so 
general a ruin, it cannot be imagined that the customs of the 
native Britons, or the laws ingrafted upon them by the Eomans, 
could meet with any favour (6). 

The kingdoms of the Heptarchy were, for a time, independent of 
each other ; and though a like state of society and manners pre- 
vailing in all of them must of course have produced the like spirit 
and principle of legislation in common, yet their laws must have 
been specifically different. Hence grew a variety of laws among 
the Saxons themselves (c). In the reign of Alfred, the Danes, 


sudden, so general, or so absolute as is supposed ; and the idea is especially fallacious 
with reference to the Saxon invasions, because these invasions were successive : the 
contest between them and the Britons lasted for centuries, their conquests were par- 
tial and gradual, and were not quite complete when the Danish invasion took place, 
but ended rather in a union of the two races, by means of intermarriages and a 
gradual amalgamation of institutions. The contest can be traced all through the 
Saxon chronicles up to the tenth century, and in the course of those four or five cen- 
turies the process of amalgamation was going on. 

(a) This was so only at first and to a limited extent. So soon as they had made 
sure their footing in the country they were content to render the Britons their tribu- 
taries ; and it was only those who refused to become so who were exterminated or 
expelled. This appears from a passage in Bede, cited by Lingard— who says; “ After 
the adventurers had formed permanent settlements, they gradually abandoned their 
former exterminating policy, and suffered the natives to retain their national institu- 
tions as subordinate and tributary states." Bede gives an instance of both in 
Edelfrid, about the year 600 — ‘‘qui terras eorum, subjugatis aut exterminatis, indi- 
genis, aut tributarias gente Anglorum axxt habitabiles fecit {Bede, Ixxxiv., Lingard' s 
Hist, Eng,, vol. i. c. 2). Both Lingard and Sir F. Palgrave represent the Saxon 
sovereigns as thus rendering the Britons their tributaries. 

(&) This inference arises from the notion, already shown to be erroneous, that the 
Saxon conquest was sudden and complete, instead of which it was slow and gradual ; 
and thus, in the meantime, the two races became in a great degree united, and their 
institutions amalgamated, or rather the more civilised institutions of the llonmnised 
Britons were adopted ; the Saxons, still retaining also their own, which became by 
degrees first modified, and then, after the Conquest, superseded, as shown in the In- 
troduction. Had the author made more use of the Saxon laws (after the conver- 
sion of the Saxons), even so early as the reign of Ina, he would have found the 
Briton and the Saxon put as much as possible on a footing of equality, based upon 
theiV common Christianity. The allusion here to the '‘customs of the native Britons," 
anterior to the time of the Homans, is, as already shown, with any reference to law, 
entirely fallacious ; and instead of the laws of the Romans being ingrafted upon those 
eustoras of a barbarous race, it is manifest from history that by degrees, as the race 
feecame civilised, they adopted the laws of the Romans, not only as being the best 
possible laws, but as being the only laws they had any knowledge of. And for the 
^me reason, as is amply shown by the authorities quoted in the Introduction, the 
Saxons, as soon as they became settled and civilised, adopted by degrees the Roman 
laws, discarding, by degrees, their own barbarous usages, 

.(c)' This was only true temporarily, if, indeed, ever really true at all; and it cer- 
tainly was never true after the country was at all settled under one rule. Nothing is 
more remarkable, indeed, in the early history of the country, and nothing more 
clearly indicates the influence of the Roman law upon the barbarians, than the ten- 
dency shown in our earliest laws to imitate its comprehensive character by forming 
laws for both, or all the various races in the country. Thus, as already mentioned 
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■who had long harassed the kingdom, were by solemn treaty settled in 
Northumberland and the country of the East Angles, besides great 
numbers scattered all over the realm. The Danes were after this 
considered, in some measure, as a part of the nation. They were, 
suffered to enjoy their own laws within their district ; and these, 
when their own kings sat upon the English throne, pervaded in 
some degree all parts of the country. 

From these various causes it happened, that to- Laws of the 
wards the latter part of the Saxon times, the king- Saxons, 
dom was governed by several different laws and local customs (a). 
The most general of all these were the three following ; the Mer- 
cian Law, the West-Saxon La%o, and the Danish Law. If any of 
the British or Roman customs still subsisted, they were sunk into, 
and lost in one of these laws (6) ; which governed the whole king- 


in the laws of In a, the earliest Saxon laws for the kingdom, there is an endeavour to 
apply the same laws to Britons and Saxons, and to blend both races under the same 
rule ; so in the subsequent treaties between the Saxon Alfred and Gutlirum the Dane, 
or between Edmund and Canute. And Canute and the Norman Conqueror pursued 
the same wise policy. 

(a) On the contrary, towards the latter part of the Saxon times,” the endeavour 
was, whether the monarch was Saxon or Danish, to amalgamate the laws and render 
them uniform and equally applicable to all. And this was so far effected that it was 
carried out with few and unimportant exceptions, and those exceptions rather 
customs, or i-ude usages, which would never survive the least civilisation, than of 
anything like laws. For instance, in the laws of Canute this is very remarkable, the 
reason assigned being the common Christianity of the various races, both Danes and 
Saxons being then Christians ; for he lays down a whole body of laws as equally ap- 
plicable to all his subjects, without exception, and several peculiar barbarous 

usages which could not even be translated out of the language of the race to which 
they belonged, and these, and these alone, he says, pertains to such or such a race in par- 
ticular. And there is some reason to suppose that even in these instances it is rather 
that there were different terms in each language for the same thing, since it is 
obvious that they denote substantially the same thing. With these unimportant 
exceptions the whole bulk and body of the laws are laid down generally of the whole 
people, which is shown plainly by the exceptions alluded to. And at the end there 
is this — “ And he who violates these laws, tvhich the hiny has now given to all men^ 
be he Danish or be he English, let him be liable,” &c. (c. 84). So of the laws of the 
Confessor, which are general, with one or two exceptions. 

(&) On the contrary, a general body of laws were framed, with one or two specific 
exceptions, applicable to the whole kingdom ; but very far from containing all the 
law, or excluding the lioman law, which had became incorporated in the institutions 
of the country ; on the contrary, there was much that was mentioned, and of which 
the existence was implied, but of which the origin is not to be found in any of these 
laws, and which, therefore, could only have been derived from the Roman law. 
Throughout the whole of these laws there is no law establishing the division of the 
country into counties or hundreds, or establishing courts of the hundred or county, 
nor manors, nor corporations, municipal or otherwise ; nor rules of descent and in- 
heritance, nor a variety of other matters, which nevertheless existed, and many of 
which are alluded to. The truth is, that these laws were only the written laws of 
the time, the leges scriptee; but there was a vast deal of unwritten law, leges non 
scriptmy incorporated in institutions long established in the country, and upon some 
of which it may be that barbarian laws or usages engrafted some excrescencies, which 
soon disappeared. The greater portion of these laws are little worthy of the name ; 
they wei'e for the most part either precepts of morality or embody some barbarous 
usages, such as pecuniary compositions, the ordeal, compurgators, and the like, all 
which before long became obsolete, and such fragments as at all resemble law are 
rough and rudimentary. To suppose that these compnsed the whole of the laws of 
the country would be an egregious fallacy ; they were merely the written laws of the 
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dom,; and have sinc6 received the general appellation of The Com- 
mon Law. 

The history of this body of common law, with the divers altera- 
tions and improvements which its rules, its principles, and its prac- 
tice have received at different times by acts of parliament, and by 
the decisions of courts, we shall endeavour to investigate and de- 
duce in the following History, 

' The, great obscurity in which all inquiries concerning these 
times are involved, renders it impossible to trace the history of 
laws with much certainty (a). For the present, we must be con- 
tent if we can collect what were the outline and striking features 
of the Saxon jurisprudence in general ; without entering into any 
nice discussion about the time and manner of the particular- 
changes it might undei'go during the long period before the 
Conquest. 

If the law of a country is circumscribed in its extent by the 
bounds of a realm, much of its influence and operation depends on 
the internal divisions of it ; and a history of the law would be in- 
complete without noticing the parts of a kingdom (i) ; so far, at 

Saxon or Dano-Saxon races, the contributions they brought, so to speak, to the 
general law of the nation — happily (as already observed) before long to be discarded. 
And so far from the Roman law being sunk or lost in any of those barbarous laws, on * 
the contrary, it was the lioman laws aiid institutions which have survived and remain 
to this day ; wjiile, for the most part, those rude and early attempts at law have for 
ages been matter' rather of antiquarian research than legal study. And the only use 
of the study of them at all is to illustrate what Montesquieu long ago observed, that 
barbarous iaces may indeed have usages but cannot have laws, and to show that so 
soon as they were civilised enough to understand and appreciate regular law, they 
would gladly avail thems0lves of the resources of the Roman law, remodelling and 
inodifiying it perhaps, but still applying it to their own use. 

{a) This obscurity was not a necessary incident of the study ; for the laws of Romans, 
of Romanised Britons, and of Saxons and Danes have been preserved, and spcalc 
})lainly enough ; but the author, having ignored the Roman law, and hardly given 
sufheient attention to the Saxon laws, lost the greater part of the light which was 
available, and so felt himself here in obscurity. The author was wrong in assuming that 
all the law there was in this country in the time of the Saxons was comprised in the 
laws they put into writing ; whereas these were only their first rude attempts at laws, 
and there was a vast deal of unwritten law practically embodied and in opera- 
tion in actual existing institutions, to be found in the Mirror of Justice for instance, 
to which he did not advert; nor was he, it will be seen, sufficiently acquainted ^eveii 
with the written laws of the Saxons, while he avows that he had given no attention 
tjO the Roman period. 

(6) Of this there can be no doubt ; and therefore, as has been seen in the Introduce 
t|on, the Romans always established a very complete and elaborate political organisa- 
tion in a conquered country, and thus Britain with other ‘^dioceses” of the empire 
^ere divided into “ provinces,” and these again were sub-divided into smaller districts 
lender comites,” or counts, and hence called comitates,^ or counties ; and there iff 
eyery reason to believe that there may have been another system of division into cen- 
turies and decennaries, for the Romans had such a division in their own country, -and a 
portion of this country was colonised by Roman citizens, whether of Roman, 
Brftony or foreign origin. Such a division was found existing here soon after the 
Sawn times,- and no Saxon law established it, though it is alluded to in the Saxon 
laws as^ existing. And though some of the Germans had a system of dividing the 
population -in to centuries, it was only numeiical and military in its nature, and does 
not ^eem to have been a civil and political division, and territorial in its character, as 
it was among the To adapt it,, however, to the purposes of settled civil 

government, it is obvious that it must have been founded on the number of habitations 
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least, as the process of legal proceeding is affected by provincial 
limits. 

The division of England into counties is very ancient ; but is 

or estates of free citizens, rather than on mere numbers of men ; and thus would give 
' ^ territorial character. On the other hand, it will be shown that this was a mode of 

which, from its nature, as necessarily numerical, could not be formed by 
sub-division of counties, or other divisions merely territorial, but must rather have 
beeii formed by aggregation of estates and habitations, so that the division into counties 
and hundreds must have been independent. The common notion that counties, 
which are local, were “divided into” hundreds, which were originally numerical, and 
only incidentally territorial, must therefore be erroneous, and that it is so is shown 
by ^ the fact, that parts of hundreds are sometimes in diifereiit counties. The 
basis of the division into hundreds must be sought in some independent system pre- 
existing ; and out of which it could be formed by numerical aggregation, first into tens, 
and then into hundreds, Now, such a system existed among the Romans, in the 
manorial system, the growth of that colonial system which they api)lied to the culti- 
vation of a conquered country. No gi'ants of land would be made, except to free 
citizens, whether of Roman, of Briton, or of foreign birth; and these dwellings would 
form the basis of the division into tens and hundreds — a division which would thus 
bo at once numerical and territorial. As the grants of land would vary in size, the 
hundreds would equally vary in their extent, (as is found to be the case); and «also 
would be found partly in one county and j)artly in another. This latter fact, indeed, 
might also be accounted for by the boundaries of the counties having been subse- 
quently rearranged; then, on the other hand, it would also show that the systems 
of division into counties and hundreds were distinct and independent. Further, the 
view liere suggested as to the origin of hundreds is supported by the close connexion 
which has always subsisted between the hundreds and the manors. From the earliest 
times ifc has been recognised that a hundred maybe parcel of a manor, or appurtenant pro- 
perty to a manor {Year-hook^ 11 Hen. IV. 89 ; 8 Hen. VII.) So a hundred might — 

as a franchise, and not merely as a territory — be the jiroperty of a particular person, 
who, in ancient times, would probably be called or named from it, and thus there is a 
hundred in Devonshire named Coleridge (9 Coke's i2ep., s. 30), from which, no doubt, an 
illustrious family who have been settled there, it is known for many generations, 
derived their name, possibly, long before the Conquest. The mention of that name 
reminds the editor that Sir Jolin Coleridge, in his valuable edition of Blackstone’s 
Commentaries, expresses an opinion, as Lord Coke had done long before, adverse 
to the common notion that Alfred divided the counties into hundreds, or indeed that 
any one so divided them : and he points otit their irregularity of size and position as 
negativing that view. The view of the editor, that they were formed rather by aggre- 
gation than division, and that the coiinties also were so formed, is strengthened by 
the extreme aiithpiity of the court “leet” of the hundred, which, in the Year-hooh, is 
seen to be “the most ancient court in the kingdom” {Year-book, 7 Hen. VI. 12). It 
may here be observed, that from want of attention to the history of the subject, 
great doubt and obscurity arose as to the I’eal meaning of a “hundred; ” and in the 
reign of Henry VII. it was actually said from the bench that a hundred meant a hun- 
dred vills, or a hundred houses, or a hundred parishes ( Year-book, Hen. VIT.) The 
latter idea of course is absurd ; the two former were at variance, and were so, even 
as long ago as the reign of Henry VII., by reason of the changes and the increase of 
population ; so that a hundred would contain of course far more than a hundred houses. 
But it was not so at the time when the country was colonised by the Romans, nor at 
the time of the invasion by the Saxons. The derivation suggested, however — from 
the manorial system, founded by the Romans — makes all plain, and reconciles these 
views. ^ For although, originally, the hundred would mean a hundred free citizens, 
that, in the country, would mean a hundred villas, and the local and numerical 
division would coincide. In course of time, as the villeins became emancipated, and 
the villas became the centres -of clusters of houses of free tenants, vills or towns would 
arise ; and to this day, in remote parts, a farm is called a town. And though these 
would be of too late a formation to have been municipalities under the Roman system, 
they would, many of them, become “boroughs” under the Saxon system, which was, 
like other Saxon customs, superinduced upon the Roman institutions. “Borhs,” or 
boroughs, under the Saxon system, were simply aggregations of freemen into tens idv 
the purpose of mutual guarantee and self-defence ; and thus, side by aide with 
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said to have been reduced to its present appearance by Alfred (a). 
That great prince carried bis scheme yet further ; and subdivided 
counties into hundreds, and hundreds again into tythings. This 
parcelling out of the kingdom into small districts, was made ^ sub- 
servient to the well-ordering of the police, and the due administra-* * 
tion of justice ; as will be seen presently. There was another divi- 
sion purely ecclesiastical (6). Parishes, and even mother-churches, 

the Boman cities or muncipalities rose up the Saxon villages, towns, and boroughs. 
That the municipal system in England was of Boman origin is historically clear. 
Lord Coke indeed states that boroughs were villas, villa or towns, and were 
in former times taken for those companies of ten families, which were one another’s 
pledge, and therefore in the Saxon laws called “ borhs ” or burghs (1 Inst, 109). 
But, as 'already shown, the aggregation of families into tens was of Boman origin, ‘ 
and only adopted by the Saxons into their frankpledge system, or, rather, x>robably sug- 
gested it. And it is hardly necessary to say that the Boman system was essentially 
municipal, and encouraged municipal corporations ; and it is certain that most of our 
cities can be traced to Boman times, while the boroughs are of later and Saxon origin. 
In the Mirror^ the body of which was written in the Saxon laws, it is said that 
villeins are tillers of land, dwelling in upland {i.e,^ country villages) ; for of vil cometb 
^Willeins.” And the derivation of it from the Boman ‘‘villa” is obvious. And as 
Littleton said, “ Every burgh is a vill, but not e conversoy* and a vill, from villa, was 
originally the Boman phrase for a house in the country, while ‘ town* was the Saxon 
or British word for it. And thus, as Lord Coke says, the villeins or cultivators 
were so called from ihe word “ villa,’* being attached to the villa or country house, or 
the estate belonging to it, i,e,y the manor. Thus the whole organisation of the 
country, political, social, or municipal, appears to have been of Boman oi*igin. 

(a) The popular notion had long been that he first made this division. Even 
in Lord Coke’s time this was understood to be a fallacy, arising from a passage in 
William’ of Malmesbury, which was either erroneous, or has been misunderstood. 
Lord Coke pointed out that the realm was divided into shires and counties, cities and 
farms, by the Britons, by which he means the Boman Britons ; for, he says, the 
Bomans called the county comitatus, and the principal officer, consul ; so that 
King Alfred’s division of shires and counties was but a renovation or more exact 
description of the same (1 Inst, 168). Thus Lord Coke cites a passage from the 
laws of Edward : — “ Apud Britones temporihus Romanm*um in Begno isto Britannise, 
vocabantur senatores, qui postea temporibus Saxonum, vocabuntur Aldermani, &g.’* 
And again, ‘‘ Verum quodmodo vocatur comitatus, oHm apud Britones temporihus 
Romanorum in regno isto Britannise, vocabantur cohsulatus : et qui modo vocatur vice 
comites, tunc temx)oris vice consules vocabantur,’* Thus, in the time of the Saxons 
themselves, it was recognised that these primitive institutions and divisions of the coun- 
try were as ancient as the times of the Bomans. The truth >is, that our whole system 
came from the Bomans, and the Saxons only gave them, in some instances, new names 
dr new arrangement. This seems indeed indicated by the way in which the author 
s puts it. 

. (6) A parish is an ecclesiastical division, as, a vill or town is a civil division ; but, 
as, originally, where there was a vill or town, there was spiritual provision made 
for the inhabitants, the parish was presumed to be identical with the vill until the 
contrary appeared, and indeed Lord Coke lays it down that there could not be a 
fpwn without a church (1 Inst. 169) ; for a town meant at first a vill, from the villa of 
the lord of the manor ; and though no doubt the provision was first made by lords 
of manors, on the other hand, a parish might contain a whole hundred, as the 

E ' h of Fountain Dean (Skin, 60; Addison v, Otway, Freeman^ $ Rep, 218). If the 
Ired happened- to be ^ small, and the lords of manors poor, they might aggregate 
together to make a provision ; and this permanent provision or endowment for a 
specific place or district created a parish. There can be little doubt that the manorial 
system was the basis of the parochial, and that the lords or owners of estates made 
this provision, either for churches on their own manors, or. for churches for districts 
formed from several manors. In course of time the spiritual district thus formed for 
eaofi church would be known, and thus would constitute an ecclesiastical division. 
So thd offerings which were originally voluntary would become customary, and 
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were known so early as the time of king Edgar, about the year 
970 ; for the consecration of tythes before that time being arhi- 
trary, it was ordained by a law of that king,i that all tythes should 
he paid ecclesioe ad quam parochia pertinet. Besides these divi- 
sions, there was another that had reference to the conditions under 
which the land of every one was possessed ; a division which re- 
garded the nature, description, and incidents of landed property. 
On this together with that of counties, depended the bounds and 
extent of judicature. 

The lands of the Saxons were divided into thain- Thainiand and 
land and r&veland (a). Land granted to the thains, Reveiand. 
or lords, was called thainland : That over which the king’s 

lastly would be rendered obligatory by law, and then would arise the necessity foi* 
some legal appropriation of the tithes to these ecclesiastical divisions. Hence the law 
of Edgar that tithe be rendered to the old church to which the district belongs, and 
be paid both from the lord’s own demesne land and from the land of the villeins, so 
far as it was cultivated (Laios of Edgar, 1) ; but that if any lord had a church on his 
own land, he might give a third of the tithes thereto ; that is, in cases where the lord 
had built a church on his land, subsequent to that which had by custom become the 
mother-church of the district (Law$ of Edgar, c. 2). The Saxon word here used is 
rendered in the Latin version parish and it will be observed that the earliest law 
relating to the subject connects the parochial endowments with the manor. The 
author had omitted all mention of the origin of the manorial system, which naturally 
• would have preceded the parochial. 

(<x) No mention is made of this division in the Saxon laws, but it is found in 
Domesday. It seems, however, rather fiscal than political. Lord Coke says : — 
‘‘ It is to be observed that, in the book of Domesday, land holden by knights’ 
service was called Tainland, and land holden by socage — Le., rent or certain services 
— was called Reeveland, which appeareth in that it is said there : * Hscc terra fait terra 
regis Eduardi Tainland ; sed postea conversa est in Reveiand*^’ (1 Imt, 80). Elsewhere, 
he says that the tains (thanes) held of the king by military service, and were free- 
holders, and were sometimes called milites regis, and their land called thane land. But 
thainus regis a baron ; and there were lesser thanes who did not hold of the 
king, but of groat thanes {Ibid, 5). Hence, it appears that thane land was originally 
held on knight-service from the baron, but afterwards some of it became freehold 
land, and included land not held of the crown, but of other proprietors. All the 
manors were the freeholds of the lords ; their villein-tenants holding of them by 
servile tenures. As to the reveiand, it meant land held of the king by tenure other- 
wise than military. Afterwards, in describing tenure by knight-service. Lord 
Coke says : — In ancient times they which held by knight-service were called milites, 
and held by such service for the defence of the realm, and had their privileges, espe- 
cially freedom from tallages or taxes” (76). In Domesday it is written : Quod 
thainus vel miles regis moriens, pro relevant! dimittebat regi omnia arma sua,” &c. 
Thus, therefore, Tainland meant land held by military service, and free from the taxes 
the sheriff collected, and Reveiand meant land liable to such taxes. It is to be observed 
that there are many manors in the lands of the crown, the tenants of which, who were 
called tenants in ancient demesne (from their holding under portions of the ancient 
demesnes of the crown), owed contributions in kind for the supply of the sovereign, 
which were afterwards commuted by talliages ; and so of the tenants in burgage — 
i.e., tenants of houses in ancient burghs or vills on lands belonging to the demesnes 
of the crown {Maddox, 620). Now, when these were held by the thanes, they 
settled for these talliages ; otherwise, — i.€,, if in the lands of the crown, — ^they were 
accounted for by the sheriff. In process of time the lands in ancient demesne were 
let out or farmed at rents, and other land not of ancient demesne were so let or 
farmed. Such lands as the above were held by the crown for profit, and so came 
under the jurisdiction of the king’s fiscal officer, the sheriff (shire-reeve or stewarc^ ; 
but land held on knight-service was held, not for profit, but the defence of the 
realm, and so was not deemed under the* jurisdiction of the sheriff. 

^ Leg. Eadg. cap. i. 
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oi&cer (called ia their language sMre-reve, since sheriff) had 
jurisdiction, was called revelmid. Again, the former being 
held by charter, was otherwise called hocland, or hoohland (a): 

(a) The learned author is not quite accurate here. The earliest mention of 
**bocland” is in the laws of Alfred (141) : ^*The man who has bocland, and which 
his kindred left him ; he<must not give it from his kindred, if there be writing or 
witness that it was forbidden by those men who at first acquired it, and by those 
who gave it to him, that he should do {Anglo-Saxon Laws^ vol. i. p. 89). Then, 
ill the laws of Edward (a.d. 900), it was ordained as to “ one who denied justice to 
another, either in bocland or in folcland,” that he should give him a term re- 
specting the folcland, when he should do him justice before the reeve (the sheriff) ; 
but if he had t^o right either to the bocland or folcland, he who denied the right 
should pay a fine to the king {Laws of Edward^ s. 2 ; Ang.-Bax, Laws, v. i. p. 161). 
Tn the same laws mention is made of ^folc-right.” > And among the Saxon oaths 
there is this, which evidently refers to land : Bequeathed it, and died he who it 
owned full folk-right, so' as it his elders lawfully got and let and left in power of 
him whom they well gifted ; and so I have it as he gave it who had it to give, and I 
possess it as my own property’^ {A;-S, Laws, v. i: p. 183). By the laws of Edgar, 
‘‘ folk-right” was to be pronounced every term^ in the county court (v. 7), and if a 
thane had a church on his bocland, he might give a third of his tithes to its support 
{A.-S, Zr., p. 263). In the laws of Ethelred it is enacted that the king should have 
the fines of those who^iad bocland (Z&wi^., 283). By one of the laws of Canute, if an 
outlaw had bocland, it should beforMted to the king (s. 13, A.-/S. Laws, v; i., p. 383), 
From these passages it will be seen, (1.) that the bocland was inheritable and dis- 
posable, thougli it might, by special condition in the donation, be entailed or limited 
to the family of the donor ; (2.) that as to bocland, it could become forfeited to the 
king by the crime of the owner, whereas this was not so as to folcland ; (3.) that* 
claims as to folcland were determined by the sheriff in the county court, whereas it 
should seem that claims of bocland were determinable in the king’s courts. So much 
information on the subject is derivable from the Saxon laws themselves. Spelman 
describes folcland as “terra popularis quae jure communi possidetur, sine scripto” 
{Gloss. Folcland). In another place he distinguishes it from bocland thus : 
“ Praedia Saxonis duplici titulo possidebant ; vel script! authoritate, quod bocland 
vocabunt ; yel populi testimonio, quod folcland dixere” {Ibid., Bocland); These 
definitions, it will be observed, are quite different — the former making the distinc- 
tion one of tenure, the latter one rather of mere title or conveyance. Spelman, 
however, and Larnbard, erroneously imagined that folcland was only possessed by the 
common people ; and Blackstone still more erroneously (following Somner) supposes 
it was land held in villenage. It should seem that fpjcland was not inheritable or 
devisable except by special grant. But there are deeds or wills in which the owners 
of folcland beg that it may be permitted to descend to their sons {Anglo-Saxon Diet., 
App. ii. 2), A learned author says : — “ Folcland was the land of the folk, or people, 
dt was the property of the community. It might be occupied in common, or pos- 
"se'ssfed in severally ; and in the latter case it was probably parcelled out to individuals 
dll tl^e f olkmote, and the grant sanctioned by the freemen who were present. ^ But 
.’While it continued to be folcland, it could not be alienated in perpetuity; and there- 
fore; on the expiration of the term for which it had been granted, it reverted to the 
'^bomniunity, and was again distributed by the same authority” {Alienas Inquiry into 
^^h^Etse OfUd Growth of the Royal Prerogative, p,‘ 143). The definition here given 
:T<>markably reseuibles that of the public lands among the Romans, and affords another 
^^n^tance of the illustration of our ancient law derivable from the Roman. The 
^ame learned writer also points out that the folcland was assignable to the thanes on 
military tenure i,e,, on condition of military services — ^and that again resembles the 
public lands of the Romans. Mention is made in the Anglo-Saxon laws of land held 
in 'bonSmon by the ceorls or husbandmen {Laws of Ina, s. 42). Folc-right was the 
’ unwritten understood compact or custom by which every freeman enjoyed 

hiB land, and folcland was one of those rights. The same learned author defines 
boclwd as land held by book or charter — that is, land which had been severed by an 
act of government from the folcland, and converted into an estate of perpetual in- 
heritance. It inight be held by any freeman, and most of the land of the higher 
thanes consisted of it. ^ It was alienable and devisable at the will of the proprietor, 
and might, be limited m xts descent, and it was forfeited by various delinquencies to 
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Laad of the other kind, being held without writing (probably 
by those who remained of the first inhabitants of the coun- 
try), was otherwise called /oZcZaJic? ; a distinction, which, after 
the feudal law was established, received other appellations of a 
similar import (a). That within the jurisdiction of the sheriff, was 
then called allodial : That held of lords, feudal. The possessors 
of such as has since been called allodial, were styled, in the laws 
of those times, liheri ; being subject to the king alone in his poli- 
tical capacity ; in contradistinction to tenants under the dominion 

. the state/* He adds, — “ Estates in perpetuity were usually created by charter, after 
the introduction, of writing, and on that account bocland and land of inheritance are 
often used as synonymous.*' This, however, appears to confound title and tenure, 
for at a far later period feoffments in fee wore common — that is, transfers of an 
absolute and inheritable property by mere open delivery of the land ; and the 
learned writer indeed adds : ‘‘ At an earlier period they were conferred by delivery, 
nor was this practice entirely laid aside after the introduction of writing.** It is 
not therefore correct to say that all the lands of the Saxons were either folcland or 
bocland. When land was granted in perpetuity, it ceased to be folcland, but it could 
not with propriety be termed bocland, unless it was conveyed by a written instru- 
ment. The best possible definition of the term folcland is afforded in a passage in 
the Mirror, in which, describing the condition of the country in the earlier times, it 
says, that ‘^some had their lands to hold by homage and by service for the defence of 
the realm, and some by villein customs, as to plough the lord’s lands, to reap, and 
cut, and carry his corn and hay ; and although the people have no charters, deeds, 

• nor muniments of their lands, nevertheless, if they were ejected, they might be 
restored to their estates, because they could show the certainty of their services and 
works by the year, as those that their ancestors before them a long time had rendered ; ** 
and then it is added that king Edward in his time caused inquiry to bo made of 
those who held of him by services, as to their lawful customs. It is mentioned also 
that a lord might give a villein land to hold to his heirs, even by taking his homage 
for it, without any deed. Tluxs, the great body of the peo^de lield their lands without 
deeds, and only by the evidence of actual ])ossession and enjoyment upon certain known 
services notorious to the people, and attested by them, and therefore called folc-right,*’ 
fur on any question the ‘‘folc** would, in the folcmote or county court, testify about 
it. And as the great body of the people held their lands by the evidence of custom, 
this was what made them after the Conquest call so often for the customs of king 
Edward — ix., the customs known in his time. 

{a) The next paragraph is obvio\isly erroneous. It confounds two divisions or classi- 
fications which are plainly distinct and different. The one — the distinction between 
bocland and folcland — relates rather to the nature of the ground of tKe right, be it 
deed or be it custom ; the other relates entirely to the nature and quality of the 
right, be it feudal or allodial in its tenure. And the author also further confounds 
tliese divisions with the distinction between thaneland and reveland, whiph again is 
quite different and distinct. There might be bocland not inheritable, there might be 
folcland which was. There might be feudal land which was not bocland, (indeed 
feudal tenure was never created by deed,) and yet would not be foMand, as not held 
by popular custom, but by military tenure. The fiscal jurisdiction of the sheriff, again, 
Ixad nothing to do with feudal land or allodial land ; not the former, for the services 
were military ; nor the latter, because there were no services at all ; the distinction 
between feudal and allodial being that the one was derived from fee-od, meaning 
land held by way of fee or reward, and therefore reverting on failure of the same ; 
and the other from all-od, or land not so held, but held in full, entire property without 
any tenure or liability to service. Allodial land meant land inheritable, and not 
feudal, nor subject to services, the owner being absolute owner, and subject only to 
the crown in its political capacity, and therefore not contradistinguished from tenants 
who held under tenure of services to thanes, but from tenants who held under tenu^ 
of services to the crown ; that is to say, what we now call “ estate in fee-simple. It 
may be proper here to mention that in the ancient language of the law the custom 
of the countiy meant the custom of the county, and thus Bracton and Glanvxlle 
speak of the customs of the different counties (lib. xiv^, c. 8). 
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of the thains, who were called vassals, being subject to the control 
also of their lord. 

The civil state of the Saxons was of this kind. 
recTDen. whole nation consisted of freemen and slaves. 

The freemen were divided into two orders, the nobles and the 
ceoris (a). The nobles were called thanes, and were of two 

(a) This distinction is drawn much too sharply, aud is indeed not accurate. There 
were nobles, freeholders, villeins, and slaves, ail quite distinct classes. There were 
freemen, who were neither nobles nor ceoris. The ceoris (pronounced churls) were 
the villani of the Roman times and the villeins of the Normans ; and they were not 
freeholders, but held on servile tenure ; and though they were quite different from 
the “ theows,’’ or slaves, they were a species of serf, and were apparently distinguished 
from the freemen, the liheri homines, who were freeholders. The distinction between 
freemen,*^ and ceoris,” and “ theows ” will be found drawn throughout the Anglo- 
Saxon laws from the earliest times, of Ethelbert {Ang.-Saxon Laws, v. i. p. 9). The 
ceoris or villani were, no doubt an inferior order of freemen, and themselves had 
theows or slaves {Lam of King Alfred, 25), and they often rose to the rank of free- 
men by acquiring land. The theows ” or slaves were either Saxons or Britons 
( Lam of Ina, s. 24); and it should seem from direct evidence of the laws, and the resem 
blance in sound between the word ‘Hheowe” and ^Hhieve,” that “thieves” were 
made “ theows,” and condemned to slavery {Laws of King Edward, s. 29). The lesser 
thanes were simply freeholders, and a “ ceorl ” might rise to the same rank if he had 
acquired land to the amount considered equivalent to a qualification {Anglo-Saxon 
Laws, p. 189) ; so a Briton might be free, even though he had no land, and might 
rise to the rank of a ceorl. The highest temporal rank was that of the earl ; the 
next was that of the king’s thanes, or nobles ; then came the freeholders, who were • 
the lesser or “medial” thanes, usually holding of the king’s thanes {Anglo-Saxon 
Laws, V. i. pp. 192, 193). Then came the “ceoris,” or villains, and lastly the 
“ theows ” or slaves. The qualification was that of property, or rather, to be more 
accurate, a property qualification was required. “ If a ceorl thrived, so that he had 
freeholds of his own, land and church and kitchen, i.e,, house, and a seat in a church, 
and did special duty in the king’s hall, then he was thenceforth thought worthy of 
thane-right. And if a thane thrived so that he served the king, and had a thane who 
followed him, &c., he became a king’s thane ; and if a thane thrived so that he became 
an earl, then was he thenceforth thought worthy of eaii-right. And if a merchant 
thrived so that he fared twice over the wide sea by his own means, then was he 
thought worthy of thane-right. And so of a scholar w^ho through learning thrived so 
that he had holy orders,” &c. {Anglo-Saacon Laws, v. i. p., 193). The alderman was the 
chief of a hundred {Laws of Edgar, 8), as the earl or count was of a county ; and the 
sheriff (shire-reeve) was the deputy of the earl, and hence called viscount {Laws of King 
Atlielsiane, 91 ; Laws of King Edgar, 13). The grades of rank were earls, king’s thanes, 
and lesser thanes {Laws of Canute, s. 72), “Tainilex est ut sit dignus rectitudine 
testament! sui” (Rectitu dines Singularum Personarum,Xamso/Aw^Zo-iSaxo«.«,p. 433). 

With regard to the condition of men before the Conquest, the author omitted to 
notice two passages, one in BiiaOton, and the other in the Mirrm\ These passages 
sbow that there were under the thanes a class of men who held land by free services 
or customs, who were gradually raised to the position of freeholders, and this is con- 
firmed by the Saxon laws. The Mirror says that by the first conquerors — which 
must mean the Saxons or Danes — the earls, and barons, and knights were feoffed of 
l^nds in knight-service ; and villeins of villenages, whereof some receive other lands, 
without obligation of service, as in frankalmoigne ; and some to hold by homage and 
service for defence of the realm ; and some by villein customs, as to plough the lord’s 
l^mds, to reap, cut, efid carry his corn and bay, without giving of wages ; and thaf king 
Edward iu, his time caused inquiry to be made of all such who so held and did to him 
such service ; and afterwards {/,<?., after the Norman Conquest), many of these villeins, 
by wrongful distresses, were forced to do their lords other services to bring them into 
servitude again (c. 2, s. 28). 

And this certainly agrees with a passage in Bracton, which states to the same 
effect ; “ Fuerunt in conquestu liberi homines qui libere tenuerunt tenementa sua 
per libera servitia^ vel per liberas consuetudines, et cum per potentiores ejecti 
essentpostmodum reversi receperunt eadem tenementa sua tenendain villenagio, faci- 
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kinds ; the Icing's thanes and the lesser thanes. The distinc- 
tion between them seems to be, that the former were next in 
rank to the king, and independent ; the latter were depend- 
ent on the king's thanes, and seem to have occupied lands of 
their gift, for which they paid rent, services, or attendance 
in war and peace. Noble descent or possession of land were the 
two qualifications that raised a man to the rank of thane. The 
inferior rank of freemen, called ceorls, w'ere chiefly employed in 
husbandry ; so much so, that a ceorl and a husbandman became 
almost synonymous. These persons cultivated the farms of the 
nobility, for which they paid rent ; and they seem to have been 
removable at pleasure^ (a). The next order of people, and a very 
numerous body they were, was that of the slaves 
or villains ; a lower kind of ceorls^ (b), who being 
part of the property of their lords 3 (c), were incapable of holding 
any themselves. These are the persons who are described by Sir 
William Temple, as “a sort of people who were in a condi- 
tion of downright servitude, used and employed in the most 
servile works ; and belonging, they, their children, and effects, 
to the lord of the soil, like the rest of the stock or cattle upon 
it” (d). However, the power of lords over their slaves was not 
* absolute. If the owner beat out a slave’s eye or teeth, the slave 


endam inde opera servilia sed certa et nominata, et nihilhomiiiiis libera quia licet 
faciant opera servilia” (/6. i. c. 11, fob 7). Hence it appears that the oeorLs were 
freemen, who, however, had not generally their lands on freehold tenure, but in villeU' 
age, and that they were gradually having their tenure raised to frocliold by tlioir 
services being rendered certain and their tenure inheritable. Jind this quite agrees 
with the Saxon laws which distinguish the ceorls from the thoows or slaves ; and 
throughout, speak of them as freemen, and yet at the same time speak of them as some- 
times acquiring freehold hinds, which shows that though their persons were free, their 
lands were not so, in general. 

(a) This and what follows, it will be seen, is erroneous. The ceorls were the 
villeins, and they originally held lands of their lords on condition of agricultural 
service, which in a certain sense was servile, but in reality was not so,*as the actual 
work was done by the theows or slaves, which our author confounds with the ceorls 
or villeins. The ceorls did not pay rent, and were not removeable at pleasure ; they 
went with the land, and rendered services, uncertain in their nature, and therefore 
opposed to rent. They were the originals of copyholders, who were deemed to hold 
according to the custom of the manor, and not merely according to the will of the 
lords ; and hence, in the laws of the Conqueror, it was said, that they could not he 
removed at pleasure, so long as they rendered their accustomed serv'ices. Here the 
force of custom is seen, in modifying or creating rights. The distinction between the 
ceorls and the slaves will be manifest, and yet in the next sentence they are con- 
founded. 

(b) Tlxese slaves were not ceorls, but theows were slaves. 

(c) All this applied only to the theows or slaves, not to the villeins or ceorls. 

Throughout, the author confounds these classes, the reason being, as ap 2 >ears from 
the authorities he cites on this subject, that be took them at second-hand, instead of 
consulting the laws themselves. ^ . . v 

(d) It is not worth while to verify this quotation, (for which no reference is given), 
since it is certainly wrong, as will be seen from what has been stated. 


^ Spelm. Feuds, p. 14. ^ Persons of this rank were called by the Saxons Ihmw^ 

or Theowmen^ as appears by LL. Will. Conq, 65, 66, and in LL. Hen. I. 77, 7o. servi. 

3 Spelm. Feuds, p. 14. 



14 - THE SAXONS. [cHAP. 1 . 

retiovered his liberty^ : if he killed him, he paid a fine to the 
king 2. These slaves were of two kinds, praedial and domestic. 

We shall next take notice of the judicature of the Saxons, which 
depended, as we before said, on the division of land. In the thain- 
land, the thain himself was the judge (a) : so the judge of the reve- 

(a) That is to say in the court-baron, the court of the lord of the manor. It was 
only in a court-baron, or court of a manor, that (apart from every special liberty cir 
franchise) there was any other local; jurisdiction than that of the courts of the hun- 
dred of the county. On the other hand, it will be observed that the court of the 
lord of a manor was quite diiferent from, and not in any way derived out of the 
county court, nor connected with it at all, as the hundred court was ; it was rath<‘,r 
a different jurisdiction, independent of the county court. This is noted because in a 
subsequent passage the author speaks of the court-baron as derived from, the county 
court — a great mistake, arising from his not having traced the origin of the manorial 
syfetern, and seen how distinct it was from the political system, to which the conntv 
belonged. So the next paragraph is incorrect in describing the sheriff as the judge*’ 
of the county court, and his jurisdiction as arising from, its being reveland — a dis- 
tinction already noted as fiscal, not judicial. Th6 sheriff was not judge of the county 
court, according to the Saxon theory, but the suitors or freeholders were ; and so <>i 
the hundred court ; but the adthor does not mention they were the judges. By 
the lawa of the Saxons, the courts-baron, or the courts of the thanes or lords 
of manor had jurisdiction in matters arising wdthin their manor, and Jbt^tween their 
tenants, but the general jurisdiction was in the courts of the hundred and of the 
county, the • rule as to inferior courts being, that if the matter arose within the 
jurisdiction of the local court, it would be dealt with in that court, otherwise in tlio 
next higher court ; and if it did not arise between parties in the hui^dred, then it • 
would go to the county court. The folcmote, or county court, had general juris- 
diction in matters of debt {Laws of Alfred, 221 ; Anglo-Saxon Laws, vol. i. 77) ; and the 
sheriffs (shire-reeves) were to hold the couits {Laws of Edward, 12) and were to hold 
the motes or assemblies every month {Ibid, 11). And from the same laws it appears 
that the county courts had unlimited jurisdiction, even as to land , provided the matter 
arose between men of the county, and as to land in the same county {Laws of 
Edgar, 7 ; Anglo-Saxon Laws, v. i. p. 261). The general rule was that nomau should 
go into the king’s courts unless he could not obtain justice at home, z.c., in the local 
courts {Ibid,, 217). The hundred court, or the court of the county for the hundred, 
was to be held every month, and the geneial county court twice or thric^ a year — the 
sheriff holding the county court in each hundred in turn, whence it v^s called his 
tourn.” So, in the laws of Canute, “ Let no one apply to the king, unless he may 
not be entitled to justice within his hundred, and let the hundred-mote ho applied to, 
and then again let there be a shire-mote ” {Anglo-Saxon Laws, p. 387). The lords had 
juri^4iction over their own tenants in their own courts, the courts-baron of the 
manors ; but if they were accused by others, then the hundred courts had jurisdic- 
tipn ; and hence, in the laws of Canute, “ Let every lord have his household in his 
own f burgh’ (or jurisdiction), and if any one accuse his man of anything, let "him 
answer within the hundred where he is cited ” {Anglo-Saxon Laws, p. 395). So in the 
laws of the Confessor, after stating that “ Justicia llegis cum legalibus hominibus 
provincse illius assit ad judicium ; barones autem, qui curias suas habeant, de 
iiomimbus suis; videant ut ita agant de eis quatenus erga dominum reatum non in- 
c^irrant et regem non offendant. Et si placitum de hominibus aliorum baronurn 
oritur in curiis suis assit ad placitum justicia regis, quoniam absque eo fieri non. 
debet. Et si barones suit qui judicia. non habeant, in hundredo ubi placitum habitum 
fuerit, ad propinquiorem eqclesiam, ubi judicium regis erit, determinandum est, salvis 
r^itudinibus baronurn ipsorum ” {Anglo-Saxon Laws, p. 446). And these franchises 
of the lord’s courte are thus explained, in the same laws: Co mites, barones, 

et milites suos, et proprios serientes sues, sub suo frithborgo (a Saxon word" 
9ighifyi?g juriediction) habebant ; quod si ipsi foresfacerent et clamor vicinorum" 
insurgent deies ^ipsi haberent eos ad rectum in curia sua, si habebant sacham et 
soebam,, tol et theam et enfangenthef : soche est quod si aliquis querit aliquid in 
terra eua, etiam furtum sua est justicia; si inyentum fuerit, an non. Sache, quod si 
^iquis aliquem hommaitim de aliqui calutnpniatus fuerit et ipse negaverit, fork 

1 LL. Alf. sec. 20. s 17^ 
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land was the reve, or sMre-revf^f whose great court was called the* 
reve-mote, or shire-mote, and at other times the f ole-mote i (a) . The; 
limits between the official judicature of the king’s courts and the 
court belonging to the lord, were strictly preserved : only when the 
lord had no court, or refused to do justice ; or when the contest 
was between a vassal of one and a vassal of another ; then the suit' 
was referred to the king’s court, namely, to the reve-mote of the 
shSiiffi . > 

Though the sheriff, earl, or eldervmn (by all which names he 
was known) had properly the" government of the county (6), a bishop 

fa<5tura probacionis vel negacionis ei evenerit, sua erit. Tol, quod nos vocamus tbelo- 
neum scilicet libertatem emcndi et vendendi in terra sua. Theam quod si aliquis 
aliquid intercubatur super aliquexn, et ipse non poterat warrantum suum habere, erit 
forisfactura, et justicia : similiter de calumpniatoro, si deficiebat, sua erit. JJe in- 
fangeiithef justicia cognoscentis latronis sua est de homine suo si captus fuerii, 
super terram suam. Et ille qui non habent consuctudines quaa supra dixerinnis, ante 
justiciam regis faciunt rectum, etiam in hundredo, vel in wapentagiis, vel in schiris 
(Laiois of Edward the Confessor^ c. 22). And if a thing was found, and a question 
arose, ‘‘ Si dominus in cujus terra inventum est non habet consuetudines suas 
scilicet socham et sacham, omnia liberabit prefecto hundredo si haberi voluerit. Et si 
dominus ipsis habet suas consuetudines, in cui*ia doinini sui teneat rectum {Tbid,) 

(a) This was the county court, which was, so lately as the reign of tlenry II,, the 

only court for ordinary suits between ixarty and party above tho court of the hun- 
•dred. There was also the court of the county for the hundred, which was held once 
in every four weeks {Laws of Edward, s. 11 ; Anglo-Saxon Laivs, p. 165). It is there 
laid down that the reeve or sheriff of the county should hold a ‘‘ mote once in every, 
four weeks ; and from subsequent laws it a])j>ears that this meant in the hundi*ed 
{Laws of Edgar, 5, p. 269). “ Let the hundred' mote be attended as before, and twice 

a year a shiro-inoto.*^ And no man was to apply to the king, unless he could not get 
justice in the hundred {OantUe, 17) ; and twice a year there was to bo tho shire-mote 

18); tho eldeiman might preside over each hundred of Henry, 1, 8). 

And thus the hundred court was a civil court, though it was also criminal {Laws of 
WilUa^n, 61.) As already seen, the hundred court, like any local court, would not 
have jurisdiction unless the matter arose, and both parties resided, within its local 
limits ; and hence the necessity for the larger jurisdiction of the county court or 

tourn ” — ^the foi*mer the civil, the latter the criminal jurisdiction, held by a kind of 
“tourn*' or circuit twice a year, when all causes, civil or criminal, arising within the 
county could be tried. The Mirror says, iu a part of the work the antiquity 
of which is obvious, “Des assemblies primes vindrent consistoires que Tun appel 
courts, et ces in divers lieus, et en divers manieres, dont I’un court tenoient les 
visconts de mois en mois ; on et celes courts sont appelles counties ou les judg- 
ments si sont par les suitors, si bref ne y soit, et ceo est per gurrant de jurisdiction 
ordinaire, L’autre mesnes courts sont les courts de chacune sieurs del fief al foer del 
courts hundreds. En les quelles courts ouent counaisance de dets et de transgres- 
sions et tiels autres petits peches que ne passent my 40 s. en le valew. Et aussi 
elles ont connaisance de trespass et forfeitures des fief parenter ces sieurs et leur 
tenants. Autres mesne courts sont, que les bailiffs de Hoy tenoient, en chescun hun- 
dred, de trois semaignes, et les suitors des fief tenants des hundreds {Le Myrrour 
des Justices, c, i. s. 16). Here it will be seen that the county cqurts were held in 
various places, no doubt hundreds — once a month ; which were distinguished from 
the great coxinty courts, held only twice a year, answering to our assizes. And that 
the courts baron were distinguished from the courts of the county, or hundred, as 
having only jurisdiction to the amount of 40 s. ; except on matters of tenancy, as 
to the lands within the manor. 

(b) This as ipaccurate. The earls, counts, or comites, were chiefs of counties ; the 
sheriffs — vice comites or viscounts — were their deputies ; and ealdennen, who answer 
to our modem aldermen, were chiefs of hundreds. It is only in the most general way 
that these latter dignities could be identified, as it is explained in the laws of the 

; ^ Dalr. Feud. Prop. p. 11. 
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was always associated with him in judicial matters. The bishop 
and sheriff used twice a year to go a circuit, within a month after 

touni ^ ^onth after Michaelmas ; and held 

e ouni. great court called the toum, in every hundred in 

the county (a). This was the grand criminal court, in which all 
offences both ecclesiastical and civil were tried. On the examina- 
tion of the former, the bishop sat as judge, and the sheriff as coad- 
jutor, to inflict temporal punishments: in the latter, the sheriff 
was judge, and the bishop his assistant, to aid his sentences if 
necessary, by ecclesiastical censures. 

The great court for civil business was the county 
oun y cour . every four weeks (&). Here the sheriff 

presided ; but the suitors of the court' as they were called, that is, 
the freemen or landholders of the county, were the judges ; and 
the sheriff was to execute the judgment ; assisted, if need were, 
by the bishop. Once a year, at the Easter tourn or circuit, the 
sheriff and bishop were to hold also a vieio of frankpledge ; that 
is, to see that every person above twelve years of ago had taken 
the oaths of allegiance, and found nine freemen pledges for his 
pe aceable demeanour. 

other inferior Out of the tourn Were derived two inferior criminal 
courts. courts, the hundred and the leet, for the expeditious* 
and easy distribution of justice, where a hundred of: manor lay too 
remote to be conveniently visited in the course of the tourn. The 
hundred court was held before some bailiff ; the leet before the 
lord of the manor’s steward (c). Both these, though held in the 

Confessor, “ revo ” being a general appellation. Reve autem nomen est potostatis ; 
est enim multiplex nomen : reve enim dicitur de scira, de hundred!, de villis ; et sicut 
modo vocantur reves, qui habent prefecturas super alios, ita tunc temporis eldermen ; 
non propter senectutem ; sed propter sapitentiam {Ang,-Sax. Law8, p. 456), and the 
term eldermen in this sense was general, and is sometimes applied to the chief of the 
county as well as the hundred {Laios of Canute, s. 18). But all through the laws 
the office of reve, or sheriff, or shire-reve, is spoken of as distinct from that of 
elderrnan or earl ; which latter indeed was rather a name of dignity than of office. 

Twice a year, let there a shiremote, and let there be present the bishop of the 
shire and the elderrnan {Laws of Canute, p. 1-18 ; AngfSax, Laws, p. 38). 

(a) Here is the account of it in the Mirror, c. i, 16, title do tornis.*' “ Les Visconts 
d’anneient ordinances tenent assemblies generals deux fois per Tan en chescun 
hundred, an touts les fre tenants dedeins le hundred sont obliges devener par I’usage 
de leur fiefs ; et pur ceo que les visconts a ceo faire font leur tomes de hundred sont 
tiels venus appelles tomes des visconts ; ou aux visconts appert d’enquerer de touts 
pieches personal et de touts circumstances de peches faits en ceux hundreds, et 
de torts faits an roy et al commonalty del people, Trestouts fieftenants en hundred* 
ne sont mys tenus a vener a ceux tomes Car I’Roy Hen. III. le tiene excusa ascunes 
persons, et dist que al tomes des visconts ni estoit mester que Arche vesques, Abbes, 
Priors, Copaites, Barons,” &c. {Mirror, c, i. p, 16). In the reign of Henry II., how- 
ever, it was laid down that the bishops and barons ought to attend these great 
county courts, civil and criminal ; which were gradually superseded by the circuits 
of the king’s judges. It was not until the reign of Richard II. that it was enacted 
that no lord, little or great, should sit upon the bench in the counties, when the 
king's judges were. 

(h) This is inaccurate, vide ante. It was the hundred court, or the court of the 
county in the hundred, which was held monthly. 

(c) This is incorrect, as, will appear from what already has been stated. The court 
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name of a subject, were the king’s courts. Out of the county court 
was derived an inferior court of civil jurisdiction, called the court 
haron (cl). This was held from three weeks to three weeks, and was 
in every respect like the county court; only the lord, to whom this 
franchise was granted, or his steward, presided, instead of the sheriff. 

In all these courts, justice was administered near the homes of 
suitors with despatch, and without much expense. Besides these, 
there was a superior court, known by the name of the Thewittena- 
wittenagemote, which had a concurrent jurisdiction gomote. 
with them (b). This court sat in the king’s palace, and used to 


of the hundred was not derived out of any other, nor was ifc a criminal court only, but 
civil ; and the reason given for it here is obviously inadequate. The principle was that 
justice should be as local as possible; and the necessity for courts of larger jurisdic- 
tion arose, as already explained, from the necessarily limited scope of a local jurisdic- 
tion. The court of the leet was not derived from the court of the tourii ; it might be 
the court of the manor, and a peculiar local jurisdiction. So, as to the court baron, 
it had nothing to do with the court of the hundred, but was the peculiar court of the 
manor. This has been already amply explained in the passage from the laws of the 
the Confessor. Barones qua curias mas habent de liominihus suasy <£rc., ot si placitum 
de hominibus aliorum baronum oritur si curiis suis assit ad placitum justicia rogis, &c. 
It was the principle of convenience which led our ancestors to make their tribunal as 
local as possible, but the more local it was the more the infirmity of a local jurisdic- 
tion is made manifest, by restricting it to matters arising witliin that local jurisdic- 
•tion, and hence the more manifest the necessity for courts of larger jurisdiction. 

(tt) The author, it will be observed, has confounded the court leet, or court baron, 
with the hundred, but it will be seen from the following case, how entii’ely distinct 
they might be. It is to be borne in mind that the word leet, or assembly, was a general 
term. And the court leet might either be the hundred court, or it might be the 
court baron. The leet means assembly or meeting, and was a general word appli- 
ablc either to the hundred court or to the court of a manor. Thus in a case whore, 
in justification of taking the jdaintiff^s cattle, the defendant pleaded that place was 
within a certain' hundred and the sheriff’s tourn of the hundred ; and at a leet within 
the hundred the plaintiff was prosecuted for a nuisance and fined, the plaintiff 
replied that the bishop was seised of the manor, and had a right to have a leet dis- 
tinct from the leet of the hundred {Loader v. Barnwell, Crofee, Jac, .051). It was said : 
— Le Leete est le xfius ancient court in le realme’* {Year-book, lien. VI. 7, 12) ; 
and there can be no doubt that though the name “ leet’’ is Saxon, the court had 
its origin in the formation of the hundred in the Roman times, as the €ourt barons 
were also incident to the villa ” and the manor. In the course of ages some of 
the land had changed hands, but the jurisdiction continued over all residents 
within the manor, Sicut al leete, n’est done per reason le soil, mes resiancy del person 
{Year-book, 7 Edw. II. p. 204). It is said again that la venue a la lete est 
autre que soil ou court que la venue est a real jurisdiction, que de commxine 
droit donne la vie we per reson de la person, so that it was no answer that the party 
held his land of another person than the lord of the leet {Ibid. 276 ; 11 Edw. II., 
fol. 345). It had jurisdiction only over common nuisances (27 assize, 1 ; 22 Edward 
IV. 22 ; 4 Edward IV, 31). A particular private wrong could not be inquired 
of at the leet, as an assault (per Martin, J. 4 ; Henry VI. 10). The essence of 
the leet yras prescription, and it was limited by preBcrix)tion (2 Inst. 72), The 
notion that the leet was the king’s court was of modern origin. These local courts 
not being king’s courts, they could not inquire of trespasses committed with force, 
for which a fine was due to the king ( Year-book, Edw. IV. 8, 16). The court leet was 
rather a criminal court jn its nature. The court baron was the civil court of the manor. 

(6) This it should seem is a mistake. The wittenagemote appears to have been 
rather a council than a court, and though it is probable that, in the earlier times, 
the distinction between the legislative and judicial functions may not have been 
well drawn, yet in the time of the Confessor there are traces of the existence of a 
“ Curia Regis,” to which probably the remainder of this paragraph more properly 
refers or applies. At all events there is mention made of the ‘'Justicia Regis 

B 
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remove with his person. The judges, it is said, were the great 
officers of state, together with such lords as were about the court. 
The business of this court consisted in causes where the revenue 
was concerned ; where any of the lords were charged with a crime ; 
and in civil causes between them. This was the ordinary em- 
jjloyment of the court : besides which, offences of a very heinous 
and public nature, committed even by persons of inferior rank, were 
heard here originally ; and all causes in the inferior courts might 
be adjourned hither, on account of their difficulty or importance. 
Nature of next obJcct of consideration is the nature of 

landed pro- property among the Saxons : and first, of landed pro- 
perty. perty. It has been a question, long debated among 
the learned, whether the lands of the Saxons were subject to 
the terms of feudal tenure, or whether tenures with all their 
consequences were introduced by William the Conqueror. It 
would hardly afford much instruction or amusement at this time, 
to enter deeply into an inquiry which has been already so unsuc- 
cessfully discussed, and which has divided so many great names. 
Lord Ooke,i Sclden,^ Nathaniel Bacon, 3 Sir Koger Owen (a), and 
Tyrrell,^ are of opinion, that tenures were common among the 
Saxons (6). Crag, 5 Lord Hale,® Somncr,^ Sir Henry Spelman,^ 
Dr Brady, and Sir Martin Wright^ are of opinion that feuds were* 
first brought in and established by the Conqueror. * After this dif- 


and in the laws of the Conqueror, drawn up about the same time as the laws of the 
Confessor, this Justicia llegis ** is distinguished from the viscount or sheriif 
{Laws of Conq, 2). The author makes no mention, however, of the rise of a regular 
royal judicature among the Saxons — a most important era of our legal history, since, 
as shown in the Introduction, such a judicature is really the jjarent of regular law. 
In the county court there was no judicial element. It was a mere popular tribunal. 

(а) The author here in a note explains that he alludes to a manuscript in the 
Harleian Collection, entitled “The Antiquity and Excellency of the Common Law of 
England,’* which he says “ was written with a view to maiiitam the popular argu- 
ment of the times, that our constitution and laws were derived from the Saxons, and 
that the Conqueror made no alteration thereon,” and he dismisses it as of no import 
ance. 

(б) It is a matter of historical certainty that this was so. It has already been seen 
that the Bomaus had a system of military tenure which was established in this 
cpuntry, and existed during all the period of the Saxon conquest, which lasted for 
centuries. And it has also been seen that some such system existed in Germany. 
From traditionKS, both of our national usages and of the Romans, it was natural that 
the Saxons should establish a similar system of miltary tenures, and they undoubtedly 
did so. The land was assigned on condition of military service ; the greatei* thanes 
held directly of the king, the lesser thanes of them ; and what more was necessary 
to constitute in. substance the feudal system ? This was still more clearly the case 
under the Danes ; and the “ heriots,” as described in the laws of Canute, wenj, 
for earls, king’s thanes, and the lesser thanes, entirely military {Anglo -Saxon -Laws ^ 
p, 415). The heriot was a species of relief, and involved in it the rudiments of the 
burdens of the feudal system. No doubt that system was, under the Saxons, in a 
rude and imperfect stage ; and was only developed in the time of the Normans. 
So, alsd, there was forfeiture ; for if a man who had land of his own forsook his lord, 
he forfeited it — another evidence of feuds or fiefs {Ang,-Sax, LawSy p. 456). 

\ 1. Inst. 776. ® Titles of Honour, 510, 511. 3 Hist Disc. 161. 

4 Introd. vol. ii. p. 84. Jus. Feud. lib. 1, tit. 7. « Hist. Com. Law, 107. 

7 Gavel. 100. ® Glos. Feudum. 3 Ten. 57. 
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ference of opinion, some later writers have taken a middle course, 
Blackstone, ^ Dalrymple,2 and Sullivan 3 endeavour to compromise 
the dispute, by admitting an irhperfect system of feuds to have sub- 
sisted before the Conquest. 

Perhaps the latter of these opinions may be nearest the truth. A 
system of policy that had prevailed over all parts of Europe, it is 
most probable, got footing in England, inhabited by persons de- 
scended from the same common stock, and possessed of the country 
they then enjoyed under like circumstances with the nations on the 
continent. But the feudal law, in the time of our Saxon Icings, was 
in no part of Europe brought to the perfection at Avhich it after- 
wards arrived ; and in this country, separated from the world, and 
receiving by slow degrees a participation of such improvements as 
were made in jurisprudence on the continent, we are not to look for 
a complete system of feudal law. At the latter part of this period, 
feuds on the contiuoiit were very little more than in their infant 
state ; they were seldom granted longer than for the life of the 
grantee. ^ 

Without engaging in a controversy whose extent and difficulty 
have eluded the greatest learning and sagacity, it will be more 
satisfactoiy to notice such few facts as we really know respecting 
‘the landed property of the Saxons. We know that their lands were 
liable to the trinoda necessikis ; one of which was a military mr- 
vice on foot ; another, arcia constructio ; and another, pontis cou- 
slructio. They were in general hereditary (a) ; and they were part- 
ible equally among all the sons (h). They were alienable at the 
pleasure of the owner ; and were divisible by will. They did 
not escheat for felony (c) ; and the landlord had a right to seiz(i 

(a) The hoclaiicl rioems to have been so (vu/c (uiie), though the deed t)f grant might 
define and limit the course of descent, and hence the law of Alfred, that a man wl\o 
had bocland should not alienate it from his family, if the deed provided that it should 
not be so alienated. 

(1?) According to the British law — tliat is, after the Roman occupation — the land 
was partible among all the sons, as is recited in the ^tfitutum VValliin, 12 Ed. 1., qiw(/ 
licereditas 'partihus eat inter hreredes masculos. Among ^he Saxons, the laws of 
Canute, cited post, show that the estate was divided among all the children ; and Lord 
Hale thinks that, until the CJonquost, the descent was to all the sons, and probably 
to all the daughters, for which he cites the laws of the Confessor {Anf/.-Sax. Laws 
and ListU.); and Selden in his notes upon Eadmerus, says ‘‘Siquisintestatur obierit,liberi 
ejus htcreditaten ccqualitei' divident.’’ After the Conquest, the law by degrees changed ; 
except in Kent, where, according to the old British, or rather Kpman-British law, 
called the custom of gavelkind, all the land is still partible among all the sons. In 
the reign of Henry I,, as Hale says, '‘the whole land did not descend to the eldest 
son, but began to look a little that way/' and he cites the Ler/es Ilenrici Primi, c. 70, 
Primum patris feudum priinogeuitus, films habet ; upon which he observes that the 
eldest son, although he had jus primogeniture, the i)rincipal fee (or estate) of his 
father^s land, yet had he not all the land. In the reign of Henry II., as appears 
from Glanville (lib. 7), in ordinary freehold lands called “socage" {i. e., land not held 
on military tenure) the jus commune, or common law, gave all the land to the eldest 
son, unless there was an ancient custom to the contrary, “unless the land was 
antiqultus divisum. Si ne vero non fuerit antiquitus divisiim, tunc priinogenitus 
totam bsereditatem obtinebit.” 

(c) This is a mistake, for in the law of Athelstane, it is laid down that if a thief was 

' ^ Vol. ii. p. 48. ® Feudal Prop. 8. • ® Lecture 28. ^ Lib. Feud i. tit, 1. 
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the best beast or armour of his dead tenant as ,a heriot (a). This 
is the principal outline of the terms on which landed property was 
possessed among the Saxons. 

Method of It should scem that a legal transfer might be made 
conveyance, of lands by Certain ceremonies, without any charter 
or writing (6). Ingulphus says, conferehantur prcedia nudo verho^ 

taken, he should forfeit all he had, though part was to be given up to his family, and 
the rest retained by the king {Ang.-Bax. Laws, 229) ; and a man who had bocland 
forfeited it even for outlawry {Ibidu, Laws of Canutey 13 ; Henry I. 13), and if he 
forsook his lord {Ibid. 456) ; so that it would not be probable that there was not for- 
feiture for felony even if there were nothing to show that there was. Lord Coke 
maintained that there was, 

(a) In the laws of Canute, the reliefs of earls and thanes, whether king’s thanes or 
medial thanes, are described, and are entirely military in their nature, so much so, that 
the law is copied into the collection of laws of Henry I. They consisted of horses and 
their military accoutrements. There is strong evidence that the foundation of the 
feudal system already existed, that is, military service for the defence of the realm, 
and there is also the appearance of what Guizot calls the hierarchical system, which 
was characteristic of it. 

' (6) In the Anglo-Saxon Chronicle, a.d. 657, mention is made of a deed of grant of 
lands by Wulfhere, king of the East Saxons, to the monastery of Medeshewsted 
(Peterborough), and it is stated that the king “ subscribed it with his fingers on the 
cross,** evidently being unable to write, and being what is called a marksman,’* i.e,, 
attesting an instrument only by p\itting his finger on his mark. The grant was thus, 
as the Chronicle says, executed in the presence of witnesses, “ who subscribed it with 
their fingers on the cross, and assented to it with their fingers,” and this was done in* 
the presence of the nobles and bishops, and several ealdormen. Three centuries 
afterwards, the deed was found concealed in the walls of the monastery (wliich had 
been destroyed by the Danes), and it was solemnly confirmed by Edgar in the 
presence of prelates, nobles, and ealdormen, and the franchises of sack and sock, 
toll and theam, and infangenthef, were also givanted {Sax, Chronicle, a.d. 963). It 
is also mentioned that the abbot of this monastery let to an ealdorman ten copy-lands, 
with all that lay thereto, for £50, and each year a day’s entertainment, or 30s. in 
money, and that, after his death, it should return to the monastery. The witnesses 
to this are mentioned (a.d, 777). It is added, copy of this grant was set forth in 
presence of the king, in the monastery, in the year 745.” And as there is no doubt 
that Glastonbury monastery bad large grants from early Saxon kings, and their 
charters have every sign of genuineness, there appears no reason to question their 
authenticity. As laws were written in the seventh century, deeds might well be, 
and there are laws of Ethelbert, who reigned in the middle of that century {A7?glo- 
Saxon Laws and Institutes, vol. i.) It appears, however, that these kings could not 
write, and probably the nobles could not, as all but the prelates signed, or rather 
attested, by means of marks in the form of the sign of the cross ; so that they could 
only be cognizant of the contents of the deeds as they were read to them. And no 
doubt they were, when they became Christian, greatly under the influence of 
t^clesiastics, though, as Guizot points out^ that influence was exercised in favour 
of civilisation. In the same Chronicle mention is made of a charter of immunities 
granted by Ethelwulf, the father of Alfred, a, d. 846. The same grant is mentioned 
by Ingulphus and by iEsser, though in the year 855. The charter contained a 
a passage which has given rise to much controversy as to tithes. 

•In William of Malmesbury, mention is made as early as a.d. 721 of a royal 
gprant or charter by Ina, a Saxon king (the first of those who framed laws after 
becoming Christian), to the monastery of Glastonbury. It was thus : “ I dcr grant 
oiie of those places which I possess by paternal inheritance, and hold in my demesne, 
for the maintenance of the monastic institution (so many hides at such a place, and 
so many hides at another), and I grant that all places and possessions of the mon- 
astery be free of rent, and undisturbed from all royal taxes and works which are 
wont to be appointed ; that is to say, expeditions, and the building of forts or 
bridges, and cities, as is found to be empowered and granted by my predecessors in 
the ancient chariers of the same church so that, according to this recital, there were 
stiU earlier chaiters in the seventh century ; but these might, if they stood alone, be 
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absque scripto vel chartd, ^ntHrn cum domini glxtdio, vel galea, vel 
cornU, vel cratere, et plurima tenementa cum krigili, cum arcu, et 
ncnnulla cum sagittal Thus Edward the Confessor granted to 
the monks of St Edmund, in Suffolk, the manor of Brok per cultel- 
lum; 2 and holding by the horn, by the sword, by the arrow, and 
the like, w^ere common titles of tenure. However, deeds or charters 
were in use (a). These were called getorite, i.e., writings; and the 
particular deed by which a free estate might be conveyed was 
usually called landboc, libellus de terra, a donation or grant of 
land, 3 The land so passed was, as has been already observed, 
called hocland; and the person who so conveyed to another was 
said to gehocian him of it. An Anglo-Saxon charter of land has 
also been called telligraplmm ; ^ the etymology of which mon- 
grel term seems to imply that the land was therein described by its 
situation and bounds. But this appellation was probably adopted 
after the Conquest, as a translation of the word landboc. The 
like may be said of the term cyrographum, another name by which 
Anglo-Saxon charters were known : but those denoted by this 
name were of a peculiar kind ; such as had the word cyrographum 
written in capital letters either at the top or bottom of the charter, 
g.nd cut through or divided by a knife.® 

Before the time of Edward the Confessor, the usage was to ratify 
charters by subsigning of names accompanied with holy crosses. 
This was done both by the parties and witnesses. It is generally 
believed that Edward the Confessor was the first who brought into 
this kingdom the custom' of affixing to charters a seal of wax. It 
is said, that being in Normandy, at the court of his cousin William, 
he there learned several Norman customs, and among others, which 
he transplanted hither, was this of sealing deeds with wax. Though 
the word sigillum often occurs in charters before his time, yet some 
great antiquarians (among whom is Sir Henry Spelman) have 
agreed that this did not mean a seal of wax, but was use<l synony- 

deemed of doubtful autliority, as William was not a contemporary. Some twenty 
years later, however, another charter or grant by Ina’s successor is set out : ‘‘ I declare 
that all the gifts of former kings in country houses (villfc), and in villages, and lands, 
and farms, and mansions, according to the confirmations made, and confirmed by 
autographs arid the sign of the cross, shall remain inviolate.** 

(a) It is plain, however, that deeds were in use among the Saxons, although, as 
even their kings could not read or write, they were executed by sealing instead of 
signing. The very word bocland demonstrates that they had deeds. There is a law 
of Alfred restraining alienation of land from the kindred where it had been acquired, by a 
donation in writing restraining such alienation. '^De eo qui terram hsereditariam habet 
quam ei parentes sui demiserunt, ponimus ne illam extra cogiiationem suum mittere 
poBsit, si scriptum intersit testamenti, et testis quid eorum prohibirent qui banc 
imprimis adquisierunt, et ipsorum qui dederunt ei ne hoc possit, et hoc in regis et 
episcopi testimonia recitetur, coram parentela sui {Laws of Alfred, c. 41). It would 
not appear, however, that deeds of alienation were in common use. In the Saxon 
version of the above, the words rendered terram hsereditarium ar^ ‘‘bocland.** 
It is certain that deeds were used for donations to public bodies, such as mon- 
asteries. 

1 Hist. Oroy. 901, Franc, 1601. ® Mad. Form. Diss. pa. 2. =* Mad. Form. 283. 

** From telMs and ® Mad. Form. Diss. 2, 
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mously for signum, and denoted the sign of the cross and other 
sj'njbols made use of in those times.^ 

There is no evidence that the Saxons made any distinction be- 
tween real and personal property : the whole proj)erty of a man 
was described by the general term res, and under that denomina- 
tion was subject to the same succession ah intestato, and might bo 
given or disposed of by vrill. 

We are not to imagine that the power of disposing by will was 
allowed without restriction (a), for we have every reason to con- 
clude, from the prevailing custom of the realm in the next period, 
that they restrained a man from totally disinheriting his children, 
or leaving his widow without a provision. After such duties were 
reasonably performed, the remainder of his effects wore at his own 
disposal. Consistently with such sentiments, we find the law, with 
regard to the estates of intestates, delivered in these words : Swe 
quis incurid, sive morte repentind fuerit intesiatus mortuus, domimts 
tamen nullam rerum suarmn partem {prceter earn quce gurc ddyetur 
herioti nomine) sibi assumito. VerUm possessiones uxori, liberis, et 
cognaticme proximis, pro suo cuiquejure distribuanhtr (J)). 

There, does not appear sufficient in the monuments of ^xon an- 
tiquity to make us assured in what manner they ordered the authen- 
tication of wills (c). It may, however, be conjectured, with some 

/ 

(а) It does not appear tliat wills were used among the Saxons. As already seen, 
deeds of alienation, inter vivos, were known among them, and it would seem that their 
alienations were usually of that nature. The law of Alfred already quoted, restrain- 
ing alienations of land from the kindred, does not seem to allude to wills, but aliena- 
tions inter vivos* It speaks of terram hccreditariam, and imj^lies that land ought to 
descend to the children, or next of kin, at all events if it was obtained in the 
family ; and the greater the regard paid for the claims of descent or relationship, the 
less likely is it that there would be alienations by will. 

(б) The law of Canute implies, that all property, real and personal, was distributed 
among the relations, for it says that if any one should die intestate, be it through 
neglect or sudden death, let the property be distributed justly among the wife and 
children and relations, according to their degrees {Laivs, Canute, 71). This implies 
that there were wills at that time, and also that distribution of intestate estates was 
settled. 

(c) There is no trace to be found of wills in the Saxon times, and all the instances 
of alienations or dispositions of property to be found in the Chronicles are cases of 
alienations inter vivos. If, however, wills were known, as they involved writing, and 
none could write or read except the ecclesiastics, it is i>retty certain, d priori, that 
the wills would be authenticated by being recorded or enrolled in some ecclesiastical 
registry ; and accordingly, as we know the registries of wills, when they afterwards 
became known, were ecclesiastical, the instances to the contrary were j)robably 
cases of manors originally held by ecclesiastics, or by some laymen who, for a 
wonder, could write and read, and therefore obtained this privilege for themselves, or 
rather for the convenience of their tenants. The law of Alfred already alluded to 
makes mention of authentication by the bishops and aldermen, and they both had 
seats in the Saxon county courts, which, ho'wever, would be most useful for a registry 
of wills, or for distribution of the efiPects of intestates, and it is probable that both 
would be committed, for the sake of convenience, to the bishops. Reasons w^ould 
render it convenient then which would not exist in modern times. What the author 
means by its being ‘‘clear ” that in the county courts the estates of intestates were 
administered, cannot be divined. There is no trace of it, and he, of course, gives us no 
authorities. , It wouldappearthat, by the latest laws of the Saxons, the rule of lawwasthe 

' Mad. Form. Diss. 27. ® Leg. Can. c. 68. 
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probability^ that cyrographated or indented copies might be left 
with the alderman or sheriff of the county, or with the lord who 
had a court or franchise, where, besides the hearing of causes, 
other legal proceedings, spiritual as well as temporal, were usually 
transacted. It is more clear (a) that in this court was made the 
distribution of intestates’ effects, according to the proportions above 
laid down. From this may be derived the privilege which the 
lords of some manors claim at this day, to have probate of wills 
in their manor-court, without the control or interposition of the 
bishop. 

All contracts for the buying or bartering of anything were re- 
quired to be made in the presence of witnesses (&). This was as 
much to prevent the sale of things stolen, or improperly obtained, 
as to preserve the memory of contracts and obligations. A law of 
king Ethel dred ordained,! that if there were no witnesses to a con- 
tract, the thing bargained for should be forfeited to the lord of the 
soil, till inquiry was made about the real ownership. 

This regulation about contracts is frequently enforced in the 
Saxon laws, and the beneficial consequences of such strictness must 
have been universally felt. It had the effect of precluding ques- 
tions and litigations about matters of contracts, and keeping the 
’ law of property in a very plain and intelligible state. 

distribution of the effects of an intestate among the relations ; for, among the laws of 
the Conqueror, i)rofessedly founded nx>on the Saxon customs, there is tliis : Si quis 
paterfamilias casu aliquo sine testamento ohirit, pucii intei’ si Imireditatem pator- 
nam scqualiter dividant {Laios of the Oonq, c. 34); and as regtirds real property, tiiat 
was the rule of law as well < as witli regard to p'orsonaJty, 'I 'lie Jaw, ]i<nvever, 
implies that wills were sometimes used, though it is jfi’oba-ble, in sueJi a simple state 
of society, and writing being so little known, it was very i*aroly there was a testa- 
ment, and intestacy was the rule, 

{a) There is not any evidence of this. 

(h) It is desirable to make an explanation here upon a matter not quite under- 
stood by the author, and whicli has an important bearing upon the quostitin of trial 
by jury. It is admitted that jurors, in the infancy of the system, Avere witnesses, 
ami hmice the origin of the rule, that they must come from the vicinage, that is, 
from the very “ vill,’’ or, at all events, the hundred, where thti matter arose, and they 
were supposed to determine on their own knowledge. Hence, also, the jury 
arose out of the court of the hundred, and were, in fact, a certain number of the 
hiindredors sworn, and sworn, originally, to give a verdict of their own knowledge. 
Now, the object of the presence here referred to was to secure that the hundreci- 
ors should have knowledge of every contract made, and with that view it provided 
that no contract of which they had not knowledge should be deemed valid. The 
provision is repeated in the laws of all the Baxon kings (Edward I., Athelstane I. 
10, Edward V., Edgar 6, Ethelred I. 3, Canute 24, Edward Confessor 28). The laAvs 
of Ethelred and Canute require that the witnesses shall be in the “borh,’’ or hundred, 
and the laws of Edgar make the. connexion clearer between this provision and the 
trial by jury ; for they required that in every borh and in every hundred, so many 
were to be chosen and set ay^art as witnesses, and in every hundred, twelve— tlie 
number, be it observed, afterwards chosen for the number of a jury. These witnesses 
were to be sworn to speak truly in any matter that might arise, and of them some 
were to be witnesses of every bargain made {Laws of Edgar, 41—45), to which the law 
of Ethelred adds a penalty. Now, here it is obvious that this was in substance pro- 
viding pre-appointed jurors for particular matters; for jurors weie witnesses, and this 
law simply provided that they should have the requisite knowledge of the matter in 
hand. This, then, was the origin of trial by jury, 

1 Ca. 4. 
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As the forms and circumstances under which property could be- 
come a subject of debate in their courts were few and simple, so 
the proceedings must in a like degree have been uniform and un- 
embarrassed. While the objects of legal inquiry admitted of little 
modification, and contained very little artificial learning, the free- 
men or landholders of the county were, no doubt, very competent 
judges of the matters they were to determine, and the parties them- 
selves were equally qualified to be their own advocates. Causes 
were commenced by lodging a complaint, the admission of which 
by the officer of the court, and giving a day to the parties, consti- 
tuted, perhaps, all the practical knowledge of the bar (a). 

Before we speak of the criminal law of the Saxons (b), let us 

(а) In the laws of Edgar, it is provided, under a special ordinance as to the 
hundred^ that they meet always within four weeks, and that every man do justice to 
one another— that is, according to the award of his neighbours — for this is what it 
came to. This arbitration of neighbours, as it is the earliest form ()f civil jurisdic- 
tion resorted to, so it is most remarkable, that it is invariably recurred to in the age of 
highest civilisation, as most convenient, and far preferable to hostile and formal litiga- 
tion. The whole tendency of our own procedure has been for ages, and is now 
more strongly than ever, to encourage arbitration, and substitute it as much as 
possible for hostile litigation. In the same law it was ordained that in the hundred 
folk-right should be pronounced in every suit, and that a term be fixed when it 
should be fulfilled {Edgar, 7), and that the sheriff hold a court in each hundred once 
a month {Edward, 11 ). 

( б ) It might, perhaps, have been more natural and convenient tQ consider first the 
nature of the crimes and punishments defined by the Saxon law ; next, the pro- 
cedure for trial and punishment ; and lastly, the peculiar proceedings provided by 
way of security of compensation in default of punishment, which is here described. 
But our author has inverted that order, and considered first the system of security, 
next the compensation, and lastly the crimes. It resulted, perhaps, from this that 
he failed to consider, except very cursorily, the law as to crime, apart from the 
system of compensation, and that his review of the subject is extremely imperfect ; 
the more so, since he did not have recourse to the ample exposition of the Saxon 
criminal law contained in the Mirror of Justice. The peculiar system of frank- 
pledge above explained was only a species of supplement to, or security for, the 
execution of the criminal law, and it had a close connexion with the system of 
pecuniary compensation, for of course pledges could only be made responsible for such 
compensation. But then, as the author himself mentions further on, there were 
crimes which did not admit of compensation, which applied only to such personal 
injuries as might be regarded as rather private in their nature, and more of the nature 
of aggravated assaults, such 91 s would be proper subjects of actions for compensation 
(although in these rude times rather more severe than in our own age), and did "not 
apply to crimes public in their nature, as tending to endanger the public peace and 
general security — such as housebreaking, hurtling of houses, open robbery, manifest 
homicide, and treason. These, it was declared by the law of Canute, should not be the 
subject of pecuniary compensation, and were, therefore, left to the ordinary criminal jus- 
tice of the realm, which our author hardly describes at all. Yet a remarkably full 
account of it is given in the Mirror of Justice, which bears upon its face, in various parts 
of it, and especially in those parts which relate to the criminal law, traces of an origin in 
an earlier work of the age of Alfred, At all events, it gives the forms of indictments 
in Ail oases of serious crimes, and the mode of trial, substantially the* same as in our 
own time ; and there is probably no part of our law which has so little altered in 
its general course and tenor. The names given are all unmistakably Saxon ; in many 
instances the names' of the Saxon kings, under whom the cases occurred, are given; 
and in others, the names of the judges, which are all evidently Saxon, and must have 
been before the Conquest — since after that era the names of the judges are known, 
and were all Anglo-Norman. Moreover, the nature of the crimes described after^ 
afford internal evidence that the times referred to are very early. Thus, for instance, 
aa to treason, it is defined in a way in which it certainly would'not have been defined 
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take a view of that remarkahle institution so necessary towards a 
due execution of it ; that is, the police established by Alfred. 

It is said that a hundred neighbouring families Decennaries, bo- 
composed a hundred^ as the name imports ; ten roughs, 
such families constituted a tytliing, decennary, or frihourg, over 

by any lawyer after the Conquest, as including the falsification of the seal of a manor, 
so as to defraud the lord of the same. So as to the next section : of Burners, 
who are described as those who burn a city, farm, or house, men, beasts, or other 
chattels feloniously, in time of peace, for hatred or revenge. And if any one put a 
man into the firCt whereby he is burnt or blemished by the lire, altliongh he be not 
killed by the lire, nevertheless it is. an offence for which he shall die. Now we know 
from the Saxon Chronicles, that ages before the Conquest men were burnt to death 
by their enemies, but no trace of such atrocities can be found in the later times; and 
it is evident that they mark a state of society characterised by savage ferocity. So 
under the head of Mayhem, which is described as the deprivation of a member or 
the enfeeblement of it by breaking or cutting the bones of a man,** whereby he is less 
able to combat — a crime very common among the Anglo-Saxons in their earlier and 
more savage ages, as is shown by the earlier of these laws, but which gradually dis- 
appeared before the Conquest, at all events became comparatively rare ; but it is 
evident that at the time the work quoted was oi’iginally written, it was the subject 
of frequent judicial decision ; for the author at once quotes several judicial dicta of 
judges, with pure Saxon names. “ And Turgis. saith that the loss of the fore teeth is 
‘ mayhem,* and Scnnall saith that the loss of the eye is ‘ mayhem,* and Billiny saith 
that rasure by turning the bones of the head is ^mayhem.*** Now it is worth 
observing (1.) that all these names are pure Saxon ; (2.) that in two cases the dicta 
• are reported in the present tense : Billing saith,** as if the judge were still alive at the 
time it was written, and the dictum> quite recent ; and (il.) it is to bo noted that Hil- 
ling is afterwards given as the name of a judge w^ho was hanged by Alfred ; so that, 
on the whole, it is manifest that these cases are as old as the ago of Alfred. So agaitj, 
as to the ci’irne of larceny, it is evident that the definition given is extremely ancient, 
for it actually compr.ises all those who suffer thieves to pass when tiiey may arrest 
them ; ‘‘ and those who steal by false measures and false weights, or in any other 
manner of fraud by colour of merchandise.** And it is curious to note that it 
includes cases of bailiffs, and receivers of goods, who steal in n<.>t giving their accounts, 
as to wliich the old law has, in our own times, been re.stored by the statutes as to 
embezzlement and as to fraudulent bailees. So, as to felons flying to avoid arrest, 
judicial dicta are given of Saxon judges, one of whom was afterwards hanged by Alfred. 

Bermond decided that the goods of those wdio fled should bo forfeit to the king.** 
Now, afterwards, this very name is given as that of a judge wlio was hanged by Alfred. 
The book purports to have begun with the time of Alfred, and to have ‘continued iu 
the times of subsequent kings, so that it would contain cases as old as Alfred ; 
though it also includes cases of subsequent Saxon kings up to the Conquest, and also 
of kings after the Conquest up to Edward I., but the ancient |)arts can easily be dis- 
tinguished, and indeed are often expressly identified with a particular reign. Thus, 
as to the forms of indictment, the first given is that for treason, ‘‘ according as it was 
done in this case in the time of king Edmund.” Here, again, the names also are pure 
Saxon. Itocelyn saith against Wallgrot, that at such a day, in such a year of the 
reign of such a king, into such a place came the said Wallgrot to this Bocelyn, and 
found him to be in counsel and in assistance with Ashelung, Turkille, Bollard, and 
others, to arrest, or to make prisoner, or to kill, our said king Edmund, and, to do 
the same^ they were sworn to keep counsel’* {Mirror of Justice, c. i., s. 11). Here is 
a precedent of an indictment for treason undoubtedly as old as the time of Edmund, 
who reigned in the middle of the tenth century, Alfred having died at the 
beginning of it. Again, treason is set forth in this manner, “as it is found in the rolls 
in the time of king Alfred. Bardulf here doth appeal Darling for that” {Jhid. s. 13). 
So there are precedents given of indictments for all the felonies — murder, rape, bur- 
glary, robbery, arson, &c. ; and it is to be observed as another mark of antiquity, that 
burglary is defined as housebreaking for robbery, whether in the day or night ; 
whereas, in our law, for ages it has been the essence of the crime that it should be 
committed at night. The names used are always the plainest Saxon— Osmond, 
Saximund, Darling, Carling, Billing, Harding, Atheling, &c. There is an indictment 
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which an officer presided, called the head of the frihourg.^ 
Every man in the kingdom was expected to belong to some de- 
cennary, and those who did not were considered in the light of 
offenders, or at least of suspected persons, and were accordingly 
put in prison till they could get some one to take them in, or 
become pledge for their good behaviour. In these decennaries, 
every man was a security for the rest, pledging himself that all 
and every of them should demean himself orderly, and stand to 
the inquiries and awards of justice. It was from such recip- 
rocal engagement between the free members of a decennary, that 
this sort of community was commonly called frankpledge. If. 

for heresy, ■which is exceedingly curious, and said to be according to that which is 
found in the rolls of the ancient kings : ” — I say, Sebourge there is defamed by good 
people of the sin of heresy, because that he of evil art, and by belief forbidden, and 
by charms and enchantment, took from Brighton the flower of his ale, whereby he 
' lost the sale thereof or this, ‘‘ Moiling is defamed, for that such a day be denied his 
baptism.*’ No one will deny the extreme antiquity of these absurd indictments, in 
which slander, heresy, and enchantment were all mixed up together most strangely. 
Although, however, on this particular head of offence there may appear some absurd- 
if-y* speaking generally, the definitions of crimes are not only marked by sound 
sense, but are in substance, with some exceptions, those which prevail in our present 
Jaw. Thus, under the head of distresses, it is pointed out that men may cover that 
robbery by distress, that is, might commit robbery under colour of distress ; and it is 
said, ye are to distinguish whether it be by those who have power to distrain, or by , 
others, and, if by others, then therewith an appeal of robbery whereof it is said 
Hailif gives a notable judgment who Hailif was being left to the reader’s pre- 
^ined knowledge of him — an evident indication that the passage was written when 
Hailif was alive, or when his memory was recent, for he is cited just as any judge 
might be cited in our own day. So as to criminal procedure. On the one hand, it 
IS manifest^ that the jirocedure described is as ancient as the Saxons, and, on tho 
other, that it was in substance tho same as in our own time. Thus it is said, Thur- 
mond ordained that criminal actions (prosecutions) for revenge (^.c., for punishment) 
should cease at the year’s end (s. 22) ; a passage which is evidently most ancient, for 
the name of the judge is Saxon, and the notion of any limitation of criminal prosecu- 
tion was not kiio'\\ui in later times. Again, it is said as to indictments, “ there may 
against the person of the indictor, for nt> villein can indict any man,” 
which shows the antiquity of the passage. Or, if the indictment be not made by the 
whole dozen of freemen, or li it be not sealed with the seals of the twelve jurors 
^8. 16), which shows that indictments were presented by juries just as they are now, 
at all events in the king’s courts. And it is equally clear that they were tried by 
juries ; for in a subsequent part of the work cases are given in which Alfred had 
executed judges for tampering with juries, &c. He hanged Marks, because lie 
judged During to death by twelve men who were not sworn ; he hanged Thurston, 
because he judged Thuringer to death by a verdict of inquest taken, ex officio, without 
isj^ue joined ; he hanged Rombold, because he judged Lischild in a case not notorious, 
without indictment ; he hanged Fribnone, because he judged Uarpen to die, whereas 
the jury were in doubt of the verdict, for in doubtful cases one ought rather to save 
than to condemn ; he hanged Cordwine, because he judged Hackwy to death with-, 
out the consent of all the jurors, and whereas he stood upon a jury of twelve men 
add because three would have saved him against the nine. Cordwine removed the 
three, and put others upon the jury, upon whom Hackwy put not himself ” These 
words are the precise words now used and recorded in a criminal trial when the 
prisoner is said to put himself upon his country to be tried, as upon a iu^y These 
extracts will suffice to show that the system of criminal law and of criminal procedure, 
which prevailed as far back as the time of Alfred, was in substance similar to those 
which prevail at this day ; and there is probably no part of our law which is of such 
antiquity as that of our criminal procedure. It is only the systems of frankpledge 
and compensation which our author now proceeds to notice which are obsoleter 

^ 1 Leg. St Edw. 20. 
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any one fled from justice, the term of thirty-one days was given to 
the decennary to produce the offender. If he did not then appear, 
the head of the fribourg was to take two principal persons of his own 
decennary, and from the three neighbouring decennaries, the head 
and two of their members : these, together with himself, making 
twelve, were to purge him and his decennary from any wilfulness 
ov privity to the offender’s crime or flight: and if the head of 
the fribourg could not purge his decennary in this way, he and his 
decennary were, of themselves, to make a compensation to the party 
injured. 

So great care was taken that persons should be well known be- 
fore they were harboured, that if any one took a stranger in, and 
suffered him to stay three nights under his roof, and the stranger 
afterwards committed any crime, the person so harbouring was 
considered as having made himself a pledge for him, as for one of 
his own family, and was, upon the absconding of the offender, to 
make amends to the injured person.^ 

An establishment like this contributed more effectually than any 
other to the prevention of crimes, as well as to the detection of 
offenders. 

We shall now take a cursory view of the jienal code of thfs 
Criminal Lw P^^ple (a). The Saxous were particularly curious in 
fixing pecuniary compensations for injuries of all 
kinds, without leaving it to the discretion of the judge to pro- 
portion the amends to the degree of injury suffered. These 

(a) The author gives a very itnperfect idea of it, as Jio confines himself to the 
written laws, and those of the earlier and ruder age. No doubt at first not only 
bodily injuries but even death could be compensated, though there is I’eason to sup- 
pose that this applied rather to such ca>ses as would now be called manslaughter ; 
lienee siinjile homicide is spoken of, and there is no epithet used to denote what we 
would deem murder ; while, on the other hand, in the criminal law of the Saxons, 
as disclosed in the Mirror, murder appears to have been capital. The written laws, 
which bear the name of Alfred, may have been the early records of ruder customs, 
which, at a later period of his reign, he may have altered. Certainl;^ , the idea of 
his criminal law, as conveyed in the Mirror^ is very different from what it appears 
in his written laws. In the written laws of Ethelred, indeed, we find that 
homicide and even theft are punishable even with death, unless the king allows the 
penalty to be redeemed {Etii. vii. 15). And in the laws of Canute we find that 
housebreaking and mere robbery and murder are declared to be “ botless,” i.e. not re- 
deemable by pecuniary penalty {Laws of Canute, c, 651). And the jiunLshment to 
be inflicted by Canute’s laws are horrible ; cutting off the feet or hands, the nose, the 
ears, or the upper lip, nay, even scalping, were allowed (c. 30). The sentences 
which, according to the Mirror, were indicted by Alfred, were extremely severe — in 
some, even cutting off' the hand. The laws of the Confessor, as collected under the 
Conqueror, contain no criminal penalties except that (borrowed from Canute) as to 
the murder of a Dane. But it may be gathered that, as under the Confessor, the 
criminal code was mitigated, for in the laws of William, professedly based upon the 
custorns of the Confessor, the pecuniary penalties are allowed, and there is a dame 
prohibiting the infliction of death for the lighter offences (Laws of Co/?. f/ueror, ! 40). 
Later in his reign, however, the Confessor adopted the more severe penalties of 
Canute’s code. It is probable that the mildness of the Confessor’s criminal justice 
may have been partly the cause of the fondness with which the people always spoko 
of his laws, and the great anxiety they always showed for the restoration of them, 

^ Leg. St Edw. 27. 
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penalties were more or less, according to the time or place in 
which the wrong was committed, or the part of the body or 
member which was injured.i The cutting off an ear was 
punished with the penalty of thirty shillings ; if the hearing 
was lost, sixty shillings: so, striking out the front tooth was 
punished with a fine of eight shillings ; the canine tooth, four shil- 
lings ; the grinders, sixteen shillings : 2 if a common person was 
bound with chains, the amends were ten shillings ; if beaten, twenty 
shillings ; if hung up, thirty shillings.^ 

In the same manner, injuries to property were generally con- 
sidered in a criminal light ; and the specific amends to be made 
by the wrong-doer to the injured party were fixed by law. A man 
who mutilated an ox’s horn was to pay tenpence ; if that of a cow, 
then only twopence. A like distinction was made between cutting 
off the tail of an ox or a cow.^ To fight or make a brawl in the 
court or yard of a common person was punished with a fine of six 
shillings ; to draw a sword in the same place, even though there 
was no fighting, with a fine of three shillings : if the party in 
whose yard this happened was worth six hundred shillings, the 
apaends were treble, and they were increased further, according to 
the circumstances of the person whose house and domain were so 
violated.^ 

A system of regulations framed on this principle seems to have 
converted all notions of civil redress for injuries into a criminal in- 
quiry; while the degree and circumstances attending the fact, 
both which it was out of the power of legislation exactly to reach, 
made no part of the judicial consideration ; but the judge was to 
award the same stated fine in all cases which could be brought 
within the letter of the legal description. However, these penalties 
had so far the nature of a civil redress, that they were given in the 
way of compensation to the injured person. 

The notion of compensation runs through the whole criminal law 
of the Anglo-Saxons, who allowed a sum of money as a recompense 
for every kind of crime, not excepting the taking away the life of. a 
man. Every man’s life had its value, called a were, or 
capitis estimatio. This had been various at different 
periods ; « in the time, therefore, of king Athelstan, a law was made 
to settle the were of every order of persons in the state. The king, 
who on this occasion was only distinguished as a superior personage, 
was^ rated at 30,000 thrymsae; 7 an archbishop or earl, at 15,000; 
a bishop oi' ealderman, at 8000 ; belli imperator, or sumvnus priB- 
fectus, at 4000 ; a priest or thane, at 2000 ; a common person, at 
267 thrymsee. It seems this were was sometimes different in dif- 
ferent parts of the country.s When any person was killed, the 


1 Leg. InsB, 6 ; Leg. Alf. 23. * Leg. Alf . 40. 3 j^if 

* Wi ln», 69. 6 Leg. Alf. 36: e Leg. Inae, 69. 

» A tArpmaa, according to Du Fresne, was -worth fouroenoe. According to this. 
. 30,000 thrymsas = ^00; 16,000 = £260; 8000 = £133, 6b. 8d. ; 4000= £66, 13 b. 4d. ; 
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slayer was to make compensation to the relations of the deceased, 
according to such valuation. In the case of the king, half the 
were went to his relations, and half to his people. If the deceased 
was a stranger, or had no relations, the were was to be divided, 
half to go to the king, and half to the most intimate companion of 
the deceased. 1 

As the manners and notions of this people would not allow them 
to submit to any harsher punishment in the first instance, it was 
endeavoured to render this as severe as possible. The were was 
not to be remitted; 2 and, to make the offender an example, as 
well as to prevent the effusion of blood, all his own relations were, 
by a law of king Edmund, ^ discharged from the obligation of 
abetting him against the fend of the relations of the deceased, 
whose deadly resentment he was to support alone, till he had paid 
the were. A person guilty of homicide was also excluded from the 
presence of the king. 

But this icere, in cases of homicide, and the fines that were paid 
in cases of theft of various kinds, were only to redeem the offender 
from the proper punishment of the law, which was death ; and 
that was redeemable, not only by paying money, but by undergo- 
ing some personal pains : hence it is that we hear of a great variety 
of corporal punishments. A person often charged with theft was 
to lose his hand or foot.^ There was also the pain of banishment 
and slavery,® and at one time it was enacted ® that house-breaking, 
burning of houses, open robbery, manifest homicide, and treason 
against one's lord, should be inexpiable crimes ; that is, not to be 
redeemed by any pecuniary compensation, or any pain or mutila- 
tion. 

Thus far of punishments. We come now to consider the no- 
tions they had of crimes, and their nature (a). A person present 


(tt) It is curious that this law is not to be found among the laws of Canute ; and, 
on the contrary, the scope and spirit of the laws (which bear the impress of great 
candour) is to exhibit a perfect equality between the two races ; and by the previous 
laws the fine or })cnalty was the same whether a Dane or an Englishman. In the 
Mirror of Justice, however, there is this passage: — “King Canute ordained for the 
safeguard of the Danes whom he left in England, that if a man unknown was killed, 
the whole hundred should be amerced to the king by the judgment of murder,*’ which 
was only an application of Alfred’s law of frankpledge, that every freeman should enter 
into a hundred or a tithing, who wishes to be entitled to were,” in case any one should 
slay him {Laws of Canuie, c. 20, Anglo-Saxon Laws, p. 387). And he who violates these 
laws, which the king has now given to all men, he he Danish or be he English, let him 
be liable. to the king {Ibid, 84). The only references given by the author are, it will 
be observed, not to that of Canute, but to the laws of the Confessor (those very laws 
which he in a subsequent part of this chapter describes as spurious) ; and in the pas- 
sages to which he refers there. is nothing of the kind. Sec. 15 is only to the effect 
that in case of murder the ‘Will” or the hundred shall be responsible, and section 16 
is de inventione murdre ” — " murdra quidem inventa f uerunt tempore Cauuti 
regis qni post acquisitam terram, et secum pacificatam, remisit domine excercitum 
suum preclari baronum de terrse ; et ipsi fuerunt fidejussores erga regem quod illi quos 
retinent in terra primam pacem haberent. Ita quod si quis de Anglis aliquem ipsorum 
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at the death of a man was looked on as particeps criminis, and as 
such was liable to a fine.i A person killing a thief, unless he 
purged himself by oath before the relations of the deceased, relat- 
ing all the circumstances of the fact, and that immediately, was to 
pay a fine.^ If one in hewing a tree happened to kill a man, the 
relations were entitled to the tree, provided they took it within 
thirty days ; ^ which was in the nature, and might perhaps be the 
origin, of deodands. It does not appear that tliey made any dis- 
tinction in the degrees of homicide ; except in one instance, which 

Murder deserves particular notice ; and that is, where the fine 
called murdrum was to be paid. It is said, that 
Canute, being about to leave the kingdom, and afraid that the 
English might take advantage of his absence to oppress or destroy 
his own subjects, the Danes procured the following law in order 
to prevent secret homicides : That when any person was killed, 
and the slayer had escaped, the person killed should bo always con- 
sid.ered as a Dane, unless proved to be English by his friends or 
relations ; and in default of such proof, that the vill should pay 
forty marks for the Dane’s death ; and, if it could not be raised in 
the vill, that the hundred should pay it. This singular pro- 
vision, it was thought, would engage every one in the prevention 
or prosecution of such secret offences. ^ It was upon this sort of 
policy that presentments of Englishery, as they wc^re afterwards 
called, were founded. 

Larceii Larccny, called by the Saxons stale, might have 

Committed by a child of ten years old but 
afterwards this crime was not imputed, unless the child was twelve 


iuterficeret, si non possit defendere se judicio Dei ferro vel aquo, fieret justicias de eo.” 
It will be seen that there is nothing in this to support the above version of the sup- 
posed law. In the laws of the Confessor allusion is made to a law of Canute’s, simply 
to the effect that if a Dane were killed by an Englishman, and the latter could not 
defend himself by ordeal, he should suffer death, the hundred being liable to a fine if 
he escaped. This was applied by William to the protection of the bTormans {Law.^ 
of Willicvryi the Conqueror ^ c, 21); but as the law only applied if it was a Noianan 
killed, it was taken that, so far as regarded that part of the law, unless the deceased 
was shown to have been an Englishman, he should be taken to have been a French- 
man {Laws of Henry /., c. 75, and c. 92). So, according to Bracton, Pro Anglico 
veo et de qui constaro possit quod Anglicus sit, non dabitur murdrum,” ^^e., the 
fine, so called {Ihid, c. 15, p. 135). This was the origin of presentments of English- 
ery, which are explained in the Mirror, where it is laid down that it should be 
inquired of what kindred or lineage those that were killed were, so that we may 
knojv by their parents whether they were of the English nation or not. And thence 
it is that we called that parentage Englishery, where the parentage could be found 
of the father’s or of the mother’s side; and if no Englishery be found, then it hath 
the judgment of murder. It is remarkable that no mention of this should have been 
made in the laws we have of Canute, but it may be explained, perhaps, as a metre 
temporary law, enacted on a special occasion in the earlier portion of the reign of 
Canute, and that the laws which go by his name, which were enacted in the latter 
part of his reign, and represent the results of his luore mature and enlightened policy, 
deliberately excluded the law in question, as founded upon a bad principle, or tending 
to perpetuate feelings of jealousy between the two nations, whom it was his object 
to consolidate and unite. 


^ Leg. Inae, 33 ; Alf. 26.. 
’*Xeg, Confess, 15, 16. 
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years of age.^ If all the family of the offender were privy to the 
stealing, they were all to be made slaves.2 Where there was not 
that privity in a family, the mulct was, at one time, sixty shill- 
ings ; at another time, one hundred and twenty shillings, Such 
regard was paid to the character of a wife, and the subjection she 
was supposed to be under to her husband, that when anything 
stolen was found in their house, the law considered her as no 
party in the stealing, unless it were manifestly in her separate 
custody. 4 

The more atrocious of these offenders, when they came in a body 
of seven, were called theof, ox prcedones ; if more than seven, they 
constituted Jilothe, or turma ; if more than thirty-five, they were 
then called Jierge, or exercilus.^ These distinctions show in what 
manner these people carried on their depredations in the times 
before Alfred reformed the police. 

False swearing was, at first, only punishable by a fine of otk; 
hundred and twenty shillings.^ Afterwards, 7 false swearers were 
considered as no longer entitled to credit, and were obliged to 
purge themselves not by their own affirmation on oath, but by the 
ordeal : tliey were sometimes excommunicated. 

Breaches of the peace were severely punished, as leading usually 
' to bloodshed and death. If a person fought in the king’s palace, 
his life was in the king’s hands, unless he redeemed it with a 
fine ; ® and particular penalties were inflicted on those who fought 
in the pi'csence of the bishop and calderman ; or in the city or 
town where the bishop and ealderman wore then holding their 
court. A law of king Edmund’s was so severe, that if any one 
attacked another in his house, or broke the peace there, he was to 
forfeit everything, and his life was to bo at the king’s disposal. 
The great occasion of violent breaches of the peace, 
were the deadly feuds by which people in those times 
revenged the death of a relation. This method of prosecuting 
offenders had become so habitual to the people, that it appeai’e{l 
necessary even to make it a part of the penal code ; and it was 
accordingly inserted under reasonable restrictions in a law of 
Alfred.i2 At length, it was thought expedient to impose additioucal 
checks on this singular piece of criminal jurisprudence. This was 
done by a law of Edmund -virhich directs that somebody, in the 
natore of an arbiter, should be deputed to the relations of the de- 
ceased, and engage that the slayer should make compensation. 
He, in the meantime, was to be put into the hands of this arbiter, 
who was to see that sufficient sureties were taken for paying the 
were in twenty-one days.; during which time there was to be 
peace, by mutual compact, 

^ Leg. Atheist. 1. 2 Leg. Inse, 7. ® Leg. Atheist. 1. 
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Very early after the Saxons had been converted to Christianity, 
places of public worship were held in such reverence 

Sanctuary, ^ Criminal flying thither was, during his stay 

there, allowed protection, whatever his crime might be (a).^ It 
was usual to fly to such a place of security, to avoid the instant 
resentment of the aggrieved party, till provision could be made for 
paying the legal compensation. In a state of society like that 
among the Anglo-Saxons, the immunity indulged to places of wor- 
ship was politic, humane, and necessary. It prevented the shed- 
ding of blood, and preserved the peace. Accordingly a penalty 
was inflicted on those who dared to violate this place of sanctumy 
by evil treating the culprit while there ; 2 the pax ecclesice being 
more sacred, and in this instance better protected by law, than the 
pax regis. The offender might stay there thirty days, and was 
then to be delivered to his relations unhurt and safe.^ Notwith- 
standing this regard for churches, there seems to have been no 
immunity granted to the persons of churchmen (b). If a clerk 
committed homicide, he was to be degraded from his orders, and 
was, moreover, to make his compensation, or suffer punishment, in 
the same manner as any other person (c)A 

{a) The Saxon laws carried to the utmost extent the power, privileges, and immuni- . 
ties of the church, of which tlie sanctuary was only an instance. That particular 
right is expressly sanctioned in the laws of Alfred, Ethelred, and all the subsequent 
Saxon kings. The Saxon laws also enforced the payment of tithes, church rates, and 
liome feoh or St Peter’s pence (Laws of Edgar ^ Ethelred^ and Edward), The bishops 
were to sit in the county courts (Edgar 5, Canute 18), and the preambles of the 
Saxon laws show that the bishops also sat in the Wittenageinote or Great Council. The 
law also recognised the canon or ecclesiastical rules, and as far as possible enforced 
them (Laws of Ethelred and the Confessor), Thus, in the laws of the Confessor, 

“ Si quis sanctao ecclesia) pacem fregerit, episcoporum tunc est justicia. Et si eorum 
sententiara depigiendo, vet superbe contempnendo, parvipenderit, justicia regis mittet 
eum usque duin Doo primitus et rego postea satisfacerit. ” Any one who held of 
the church was not to be compelled to plead in any other than the ecclesiastical 
court. Quicumque de ecclesia tenuerit, vel in feudo ecclesiie manserit, alicubi 
extra curiam ecclesiasticam non placitabit, si in aliquo forisf actum habuerit 
donee quod absit in curia ecclesiastica de recto defecerit ” (Laws of the Confessor, 
c. 4). The church was above all to be free in the appointment of her own ministers, of 
whatever order. No one was to reduce a church to servitude, or turn out a church 
minister, without the bishop^s consent (Anglo-Saxon Laws, vol. i., p, 343). Lastly, 
ecclesiastical persons could not be prosecuted in the lay courts. Thus, the laws of 
Ethelred : ‘‘If a priest become a homicide, or otherwise commit a flagrant crime, let 
him forfeit his order and be an exile, or what the Pope may prescribe to him. If a 
priest stand in false witness, let him be cast out of the community of ecclesiastics, 
unless he do as his bishop may direct him** (Anglo-Saxon Laws, vol. i., p. 347). This 
is repeated in the laws of Canute, where it is said, “We will that men of every order 
submit each to the law which is becoming to him (Ibid,, p. 367). If a man in holy 
order defile himself with a crime worthy of death, let him be seized, and held to the 
hi^op*s doom, according as the case may be (Ibid,, p. 403). And in the Mirror oj 
Justice it is stated that king Alfred hanged a judge who had hanged a clerk in Holy 
orders, who was not subject to his jurisdiction (Mirror of Justice, c. 5). The author, 
in his quotation in the next sentence, has omitted the ^essential words, as the bishop 
may direct. 

(6) Sed vide ante. 

(e) These are mistaken references, and the laws referred to have nothing to do with 
the period ; but there are two of Canute’s laws directly to an effect the contrary of what 

1 Leg, In», 6. * Leg. Alf. 2, 3 Ibid. 5, 4 Leg, Can. 36, 38. 
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The bringing of criminals to justice was very much facilitated 
by the police established in the reign of Alfred (a). The objects 
which next present themselves, are the proceeding, the mode of 
trial, and the proof; all which were very remarkable parts of the 
Anglo-Saxon jurisprudence (6). The prosecutor, or accuser, as he 

is stated in the text. If a servant of the altar be a homicide or work iniquity 
enormously, let him forfeit both degree and order, and go walk as the pope shall pre- 
scribe to him and do penance,’* And if he would clear himself, t.e., if he elected to do 
so, then he was to do it in the way pointed out for priests by a former law (Ethels 
red, c. ix., 19) ; but if he did not do so, or practise the penance prescribed, then he 
was to be an outlaw {Canute, c. 41) In no case was he to be tried before the lay 
courts. So again, If a man in holy orders do a crime worthy of death, let him be 
seized and held to the bishop’s doom ” {Canute, 43). 

{a) The system of frankpledge, vide ante, 

{h) The author does not give any intelligible account of it, and cites no authority 
about it ; and it will be manifest that he had not given much attention to it, and 
had only attended to the two barbarous and primitive modes of procedure by compur- 
gation and by ordeal. No authority is cited for the next proposition, that a mere 
accusation was sufficient to put the accused upon his defence ; and it is quite contrary 
to the whole tenor of the later Saxon laws and the cases recorded in the Mirror of 
Justice. As early as the reign of Edgar and Ethelred mention is made of present- 
ments by twelve sworn freemen jurors, who answered to our modern jurors ; and Alfred 
is recorded to have hanged a judge who sentenced a man to be hanged without an 
indictment or presentment yn oath by such jurors or sworn indictors. The laws of 
Ethelred begin, ‘Hhat every freeman have a ^borh,’ or borough, that they may present 
liim to every justice if he be accused, but if be be infamous let him go to the ordeal,” 
so that the ordeal was only for those who were not worthy of credit, and then only 
upon sworn presentment. If the man could obtain compurgation he would cavoi<l 
the ordeal, which was only the ultimate resource, failing compurgation, upon a charge 
made by the neighbours upon oath {Ang.-Sax, Laws, v. i. 282). And again, the laws 
of Ethelred provided that in the hundred twelve tliaiies or freeliolders were to be 
sworn that they would accuse no innocent man, nor conceal any guilty one {Ibid, 295), 
which is yirecisely tlie present oath of the grand jurors. In the laws of Ethelred 
there is this remarkable provision set down, and where thanes (or freeholders) ai»e of 
one voice ; if they disagree, let that stand which eight of them say ” {Ibid. 299), So, 
from the Mirror of Jmtice, it appears that indictments, were by the oaths of jurors 
(c. ii. s. 15), and that it was only if there were no witness the trial by ordeal was 
resorted to, and it was even then discredited and discouraged as a relic of heathenism 
(c. iii. s. 23). And unless the ordeal was resorted to, the proof lay upon the prosecutor. 
The subject of the criminal procedure of the Saxons, with reference to the mode of 
trial, and the recourse to compurgation, ordeal, or jurors, is one of extreme difficulty 
and obscurity, and as to which, it will be observed, the author gives little, if any, 
assistance. After much study, the editor ventures to propound this view, that these 
proceedings arose, one after the other, by gradual growth, as the result of practical 
experience ; and that they arose in this order, first, simple denial on oath, then com- 
purgation, then ordeal, and trial by jury. If a thief were taken in the act, the case was 
quite clear {Jna, 28), and no trial was needed (12). If the accused was nob taken in 
the act, then at first he was required to -clear himself by his own oath {Ina, 17, 46, 
57) — ^that is, if oath worthy (54). But it would be necessary to judge whether the 
man was credible, and hence some one else of known credit might join with him, and 
even then it would be necessary that some sort of tribunal should decide whether the 
man had cleared himself ; and hence it was said, “ if he be found guilty,” then there 
should be a penalty {Ina, 54). “ Pound guilty ” could only mean found guilty by 

the hun^dred court, and hence there was a trial, and compurgation was only a species 
of evidence or mode of proceeding at the trial. In the treaty between Alfred and 
Gutbrum the practice of compurgation is brought out clearly ; and the accused, to 
clear himself, had to get eleven freeholders to join with him in swearing (Ang.^Sax. 
Laws, 165). It is remarkable that no mention is made of ordeal, and, by the Mirror 
of Justice, we find that in Alfred’s time there was trial by jury in criminal cases. It 
is in the laws of a later reigu, Edward^s, the ordeal is first mentioned ; and this is most 
remarkable, and really looks as if there had been a recourse to the ordeal to solve 

0 
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was called, made his charge ; which, it should seem, was sufficient 
alone to put the person accused on his defence. The defence and 
answer to this charge' was this : If it was a matter not of great 
notoriety, but such as might admit of some doubt, the party 
purged himself by his oath, and the oaths of certain persons (called 
thence compurgators) vouching for his credit, and declaring the 
belief they had that he spoke truth. If the compurgators agreed 
in a favourable declaration, this was held a complete acquittal 
from the accusation. But if the party had been before accused of 
larceny or perjury, or had any otherwise been rendered infamous, 
and was thought not worthy of credit, he was driven to make out 
his innocence by an appeal to heaven, in the trial by ordeal. This 
was of several kinds. The two principal were by water and iron'; 
by water hot or cold, and by hot iron : the iron was to be of one, 
two, or three pounds weight ; and was, therefore, called simple, 
double, or triple ordeal. 


43 aseB of doubt too difficult for the rude minds of that age ; it was provided that he 
iiihould go to the oath, and if he failed in that, then to the ordeal {IbidJ) All this 
was at the hundred court, and it is plain that these were sworn men to determine 
the case ; and that oaths and ordeal were used as moans to assist them in deter- 
mining in eases where the evidence left them in doubt, or where they had no know- 
ledge of the matter one way or the other. For jurors in those early days were wdt-* 
nesses, and men had small capacity of weighing evidence. Thus, therefore, the whole 
of these processes were blended, and if the jurors did not know enough of the matter 
to enable them to judge, and the compurgation or oaths failed to satisfy them, 
then there was recourse to the ordeal, which was thus only used as the resort when 
all other means of getting at the truth had failed. Mention is made of the ordeal in 
the laws of the Confessor (c.^,, Ang.-Sax, Laws, v.i. p. 445). And after the Conquest, 
trial by battle prevailed, which was not less barbarous. But as jurors grow more 
intelligent, and would attend to evidence, those barbarous usages died out by degrees. 
That the hundred court was the criminal tribunal, and that evidence was used when 
available, appears from the later laws of Edgar. For there it is said, that if a thief 
denied the doom of the hundred, and it be afterwards proved against him, he should 
pay a penalty {Edgar, 3). But at the end of those laws the ordeal is mentioned. 
Subsequent laws of Edgar provide for sworn witnesses of every transaction, and that 
if a criminal charge arose out of it, they might determine the matter by their testi- 
mony or verdict to the hundred ; for if the accused said that he had bought the things 
in the presence of the witnesses, and they so declared to the hundred, he would be 
absolved; but if they declare that it was not so, he would be convicted {Edgar, ii. 
10). What was this but in effect trial by jury, seeing that the first jurors were 
witnesses ? Thus came the law of Ethelred, that, at the hundred court, twelve free- 
holders were to be sworn to present no one untruly ; and after this, men not credible 
are to go to the ordeal, and if the purgation failed, then by the compurgation {Ethel- 
red L c. iii. s. 5). And afterwards, ordeal and oaths are mentioned together as modes 
of trial (Ethelred, v. 18). So, in the laws of Canute (c. 22), mention is made of men 
who never failed in oath or ordeal {Ang.-Sax. Laws, i. p. 389). And as to men who 
had failed, and were not credible, the words of the law are, ‘‘we have ordained coh- 
oerning those men who were perjurers, if that were made evident, or an oath failed 
to them, or were not proved, that they should afterwards not be oath-worthy but 
worthy of the ordeal*’ {Edward, 3). So, in the laws of a later reign, “ And Ve have 
ordained, respecting the single ordeal, for those men who have been often accused 
and have been found guilty, and they knew not who shall take them in pledge ** ko 
(Atheist. 7). And then the law of ordeal is carefully and minutely laid down? ^ This 
is very remarkable, and almost inexplicable ; for it is after Alfred’s time (when there 
were juries), and it looks as if the ordeal had been re-established after trial by jury - 
and as though the barbarian mind, unabje to solve cases of doubtful character took 
refuge in the ordeal; and thus revived the practice of their ignorant heathen anc^tors 
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The ordeal was considered as a religious ceremony. The per- 
son, the water, and the iron were accordingly prepared under the 
direction of the priest, by exorcisms and other formalities, and the 
whole conducted with great solemnity. For three days before the 
trial, the culprit wasi to attend the priest, to be constant at 
mass, to make his offering, and in the meantime to sustain himself 
on nothing but bread, salt, water, and onions. On the day of trial, 
he was to take the sacrament, and swear that he was not guilty of, 
or privy to, the crime imputed to him. The accuser and the 
accused were to come to the place of trial, attended with not more 
than twelve persons each, probably to prevent any violence or inter- 
position ; and a production of more than that number by the 
accused would have amounted to a conviction. The accuser was 
then to renew his charge upon oath, and the accused to proceed in 
making his purgation. If it was by hot water, he w-as to put his 
hand into it, or his whole arm, according to the degree of the 
offence : if it was by cold water, his thumbs were tied to his toes, 
and in this posture he was thrown into it. If he escaped unhurt 
by the boiling water, whicli might easily be contrived by the man- 
agement of the pi iests, or if he sunk in the cold water, which would 
certainly happen, he was declared innocent. If he was hurt by the 
boiling water, or swum in the cold, he was considered as guilty.^ 

If the trial was to be by the hot iron, his hand was first sprinkled 
with holy water ; then taking the iron in his hand, he walked nine 
feet. The method of taking his steps was particularly and curi- 
ously ai)pointed. At the end of the stated distance he threw down 
the iron, and hastened to the altar ; then his hand was bound up 
for three days, at the end of which time it was to be opened ; and 
from the appearance of any hurt, or not, he was declared in the 
former case, guilty, and in the latter, acquitted. Another method 
of applying this trial by hot iron, was by placing red-hot plough- 
shares at certain distances, and requiring the delinquent to walk 
over them ; which, if he performed unhurt, was considered as a 
proof of his innocence. These trials by water and fixe were called 
judicia Dei (a). 

Another method of trial was by the offa execrata, or Corsned 

{a) Or, as it is called in the Mirror^ the iniracle of God : that is, the priest was to 
do something which it were impossible to do without a miracle from God ; '^but 
Christianity suffered not that they be by such wicked arts cleared, if one may other- 
wise avoid it” (c. 7, s. 24). Nevertheless, the ordeal is mentioned in the laws of the 
Confessor \ and the only substitute the Normans afforded for the stupid ordeal, was 
the brutal battle. The persuasions of the clergy, Lord Hale says, were used to the 
utmost to abolish it, and he thinks it died out in the reign of John ; but so tenacious 
are an ignorant people of their barbarous usages, that it is actually mentioned at the 
end of the Mirror as “an abuse,” “that purgations are not allowed by the miracle of 
God, where other proof faileth ” (c, 5, s. 1). That was written in the time of 
Edward I, As to the Norman substitute for the ordeal, the duel or battle, it wm 
hardly obsolete until the time of Elizabeth ; at all events, in civil cases ; but in 
criminal cases, no doubt much easier. 

1 Leg. Atheist. 23, 
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which was that by which the clergy were used to purge themselves, 
and which they chose, probably, as the least likely to put the party 
to any peril. A morsel of bread was placed on the altar with great 
ceremony and preparation, which the person to be tried was to 
eat : if it stuck in his throat, this was to be considered as a token 
of his guilt. Thus, in this instancy and that of the cold water, a 
miracle was supposed to be wrought, to prove the guilt of the per- 
son ; in those of the hot water and hot iron, the like divine inter- 
position was expected to demonstrate his innocence. Another 
ordeal was that of the cross. This was performed by placing two 
sticks, one with a cross carved upon it, and one without ; and mak- 
ing the culprit choose one of them blindfolded. If ho hit upon that 
which had the cross upon it, this piece of good fortune was looked 
upon as an evidence of his •'innocence. These seem to have been 
the methods of investigating truth in criminal inquiries. 

It may be observed, that the Anglo-Saxons made a distinction 
between manifest or open offences, and such as were not so public ; 
and the degree of punishment was proportioned accordingly (a). 
It has been observed, that this implied some doubt entertained by 
themselves of their methods of proofs (a) ; but it maybe remembered, 
that the Romans made the like distinction, and inflicted only half 
the punishment on furtum non manifestumy which they,did on thaf 
which was manifeslum. 

Trial in civil Next as to civil causes, and the manner in which 
suits. they were tried. It seems that causes in the county 
and other courts were heard and determined by an indefinite num- 
ber of persons called sectatores, or suitors of coui’t ; and there is no 
great reason to believe that they had any juries of twelve men, 
which was an invention of a much later date (&). These sectatores 
used to give their judgment or verdict both upon the matter of 
fact and of law (c). It may be a doubt whether they ever acted as 
an inquest to make inquiry of crimes and delinquents, as juries did 
after the Conquest. 2 In a law of king Ethelred (c^) , there is a provision 

{a) There seems no sufficient authority for this. None is cited by the author. 

(b) No authoiity is cited for this ; and it is manifest, from the tenor of the later 
Saxon laws, and from the traces of the Saxon law to be found in the Mirror of Jnst- 
tice, that it is correct only as to earlier and more primitive times. For as early as the 
laws of Edgar, we find provision is made for the securing of twelve men in every hun- 
dred as witnesses of transactions within the hundred ; and these men were after- 
wards, if any question arose, either in a civil or criminal matter, to testify thereof to 
the hundred (Laws of Edgar, g, 3, s. 56). These were in truth juries ; for the juries 
were originally witnesses, determining of their own knowledge ; and the object of 
these laws was to provide that they should have knowledge of all matters within the 
hundred. Thus it came to be a fixed rule that some of the jurors must come from 
the hundred, who were called hundredors ; and this, which was the case until modern 
times, shows that the jury arose out of the hundred. 

(c) Bed vide supra. 

(d) This law was, that a mote or court be held in every hundred, and that the 
twelve senior thanes or freeholders should go out— f.e., be selected out of the hundred 
and the sheriff with them, and that'they should swear that they would accuse no inno- 

1 Littl. Hen. IL vol v. 292. * Leg. Ethel, ca. 4. 
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that there should be twelve thanes, or liheri hxyimines of superior 
consideration and parts, whose concurrence was made necessary. 
It should seem, however, these were rather assessors to the judge 
of the court, than a part of the suitors, or indeed anything like 
a jury.i By all the monuments that remain of these times, it 
appears that the number of sectatores was various, according to the 
custom of diflferent places ; and perhaps in most instances depended 
on chance and convenience ; but in no case is there the least reason 
to believe that it was confined to twelve 2 (a). These sectatores dis- 
charged their ofiice, it is thought, without any other obligation for a 
true performance of it, than their honour ; for it does not appear 
that they were sioorn to make a declaration of the truth.3 It is not 
improbable that the thanes in the counties, the citizens in boroughs, 
and those who were the sectatores in other courts, might determine 
all causes in like manner as peers of the realm, at this day, deter- 
mine in criminal cases, without an oath. There is at least a per- 
fect silence as to this subject in the remains of antiquity ; and the 
most we can conjecture is, that they might perhaps solemnly en- 
gage to speak the truth in all matters which should come before 
them, without renewing it in every particular cause.^ 

It is not unsuitable with what has been already said of the 
’modes of proof used by these people, to suppose that they admitted 
the oath of the defendant in civil causes, when that oath was sup- 
ported by compurgators, who swore they believed what he said to 
be true. The laws requiring witnesses to all contracts supplied 
evidence almost in all inquiries about him ; but where that was not 
the case, it seemed consistent enough with the established order of 


cent man, nor conceal any guilty one, the very oath which is wow taken by a grand 
jury ; and there can be no question that this was a jury; for it would be difficult to 
dcfiue a jury in any othei* way than as a selected body of men sworn to determine 
judicially. In the times of Edgar, it had already been enacted, that in every hundred 
there sluuild be twelve men sworn as witnesses (Edgar, 6). And in the Mirror of 
Juatice — which, there is no doubt, embodies the Dom-boc of Alfred, and certainly 
records many proceedings which hatl taken place in bis time — ^jurors and juries are 
repeatedly mentioned in criminal cases. As regards civil suits, no doubt the suitor 
was judged in the county court, a turbulent and tumultuous body, unsuited for the 
administration of justice ; but the necessity for having a selected number of them 
sworn would soon be recognised ; and that, in reality, would be a jury. 

{a) On the contrary, as will be seen from the Anglo-Saxon law, and from the Mir- 
ror of Justice, there is no mention made in the latter of these laws of any judicial 
function of the hundred court, either in civil or criminal cases, without the number 
twelve being alluded to ; and in the instance just quoted, the author omits the words 
which show that the twelve men were jurors. It is evident, indeed, from his cita- 
tion of Hijckes, instead of the laws, that he took his authority at second-hand, and had 
not himself much studied the Saxon laws. He is equally incorrect, it will be seen, 
in the next statement, as to the suitors not being sworn ; whereas, as will have been 
seen, mention is repeatedly made of those of the suitors being sworn vho were 
really to determine, as jurors or witnesses. No doubt these decisions might be rati- 
fied by the Viuce of the whole body of the hundred, and in the earlier state of the 
Saxons this general voice might have been the only mode of decision. But it is 
manifest, from the later laws, that the danger and mischief of this had been made 
apparent, and that, therefore, sworn men were delegated really to determine. 


^ Hiokes’ Thes. Diss. Ep. 34. 
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living in those times to allow credit to a man’s oath, when sup- 
ported by the concurring testimony of others to his credit (a). The 
small districts into which the people were divided, and the conse- 
quent relation which by law they bore to each other, furnished 
abundant opportunities for a man’s character to be known, and de- 
clarations of his neighbours concerning his credibility might be re- 
ceived with no small degree of confidence. 

It cannot be dissembled that sonae learned men have been of 
opinion, that the trial -by jury was in use among the Saxons ; and 
this point, like some others, had been maintained with gi*eat perti- 
naciousness by those who have laboured to prove the antiquity of 
our juridical constitution. 

This opinion may, probably, have been founded on the similitude 
between sectatores and jurors, an appearance which, on a superfi- 
cial view, may indeed deceive (6). However, it may be laid down 
with safety that the trial by jury did not at this time exist ; and if 
the reader will suspend his judgment till he comes to those times 
when the trial by jury was really established, he will then see dis- 
tinctly the essential difference between sectatores, com/purgatores, 
andy^mtores, and will agree with us in declaring that the frequent 
mention of sectatm'es is no proof of juries, properly so called, being 
known to our Saxon ancestors. 

Thus have we attempted to give a sketch of that system of juris- 
prudence which subsisted among the Saxons. The materials which 
furnish any knowledge of it are so few and scanty, that it is with 
the utmost difficulty anything consistent can be collected from 

{a) No doubt ; and the practice of compurgation was the origin of wager of law/* 
in which the defender was examined on oath, with others ; and, as Lord Coke says, 
**this countervailed a jury*’* But the author failed to see how what he sahl applied 
equally to jurors, who differed from compurgators simply in this, that the latter were 
called by the defendant to swear that they believed him innocent, and the former by 
the court, to swear whether they believed him guilty, or innocent — both swearing 
equally upon their own knowledge. For this reason the Saxon laws, it has been seen, 
made provision that all transactions should be before some sworn men of the hun- 
dred, who should afterwards decide disputes arising out of the transactions they wit- 
nessed — as jurors ; for jurors were witnesses. Hence it was that, as the jury 
arose out of the hundred, and were supposed to be witnesses, and determine upon 
their own knowledge, it was an inflexible rule or custom, until abolished by statute, 
that there must be some hvmdredors upon a jury. And to this day, in matters of a 
public nature, juries may decide of their own, knowledge. 

(b) Ab already shown, the jurors were sworn suitors, and the suitors who really 
decided cases were sworn, in the later Saxon times. The author had misunderstood 
the provisions in the laws as to the witnesses, forgetting that, in the infancy of trial 
jurors were witnesses, and determined upon their own knowledge ; and 
he had failed also to see how one institution grew out of another in the course of 
experience. Thus, the original course, no doubt, was to put the defendant to purge 
himself ^by his own oath ; thep he was called upon to add the oaths of others f and 
if he failed to find a sufficient numbef to swear in his defence, then a certain num- 
ber were sworn to determine the case. Both compurgators and jurors were simply 
suitors sworn | and there is no authority in the Saxon laws for saying that the hun- 
dred, after these laws were noiade, decided eases without some mode of inquiiy by 
sworn men, either as compurgators or jurors. The only difference between them 
was, that the compurgators swore to their belief in the man's innocence, and the 
ju:^rS swore to their belief that he was guilty of innocent, as the case might be— both 
equally swearing from knowledge. 
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them (a). This must give rise to a variety of opinions, according 
as persons are biassed by prejudices and different turns of thinking. 
Perhaps, after all, the clearest opinion that can be formed respect- 
ing such distant and obscure times, is not worth defending with 
much obstinacy. 

Of this the reader will be able to judge when, in the course of 
this history, he finds institutions either so abundantly superinduced 
upon the original groundwork, or so entirely substituted in the 
place of it, that very little remains of the Saxon jurisprudence can 
be traced even in the earliest times of our known law, after the 
Conquest (6). The parts which alone survived that revolution 
seem to have been the methods of trial, some notions of criminal 
law, and the scheme of police. The others were gradually super- 
seded, and at length are no longer known. 

It remains now to inquire what steps were taken by the Anglo- 
Saxons in collecting and improving their laws (c), and what monu- 
ments they left of their legal polity. 

{a) Unfortunately our author was not at all aware of the materials which existed, 
nor was he sufficiently acquainted with those of which he was aware. Instances 
have already been adduced which show that he had derived his knowledge of the 
Saxon laws at second-hand, and had not studietl tliein himself ; and he wholly ignores 
^ the Mirror of Justice^ which, as has been shown, contains a great deal of matter which 
* obviously belongs to the Saxon age, and affords much information as to the Saxon 
system. No doubt it was rude and imperfect, and in its best time only a striving 
after better things ; but in these attempts lie much of the interest of legal history, 
and in their criminal system the Saxons had made great advances. Our author had 
derived a very imperfect idea of the Saxon system, because he had derived it entirely 
from their written laws, and had missed the valuable (widence vve have of their 
unwritten laws. It is in these, the unwritten laws of a nation, in its earlier stages of 
advance, that the alterations suggested by practical experience are more usually 
made, and therefore the course of progressive improvement is more distinctly marked. 
The author hud failed to realise this progressive improvement, and his idea of the 
Saxon system is therefore imperfect. 

(h) This is very true. It may indeed be said that no institutions peculiarly Saxon 
have survived ; for although trial by jury, especially in criminal cases, virtually 
came to us through the Saxons, it would be an error to suppose that the principle of 
it was exclusively Saxon; and in substance it was known to the Homans," though no 
doubt it was not fully developed, until its union, so to speak, with the free popular 
element in the Saxon institution of the hundred court, out of which it really arose. 
And the whole of our criminal system of iirocedure, with its presentment by grand 
jurors, is distinctively Saxon ; but this is all. The barbarous practice of the ordeal 
did not survive the reign of John, The practice of compurgators soon became 
obsolete in criminal cases, and the practice of wager of law in civil eases, which arose 
out of it, had been obsolete for ages long before its abolition, although its legal 
existence was an inconvenience. The system of frankpledge ’’ also became obsolete. 
Nothing except the criminal system of the Saxons survived civilisation, 

(c) The author rightly speaks of these collections as confined to the laws of the 
Saxons. This may be the proper place in which to give some general notice of those 
written collection of Saxon laws to which the author here alludes. It is to be espe- 
cially observed that these were by no means complete codes or bodies of law, contain- 
ing all the laws existing in the country. On the contrary, it can be shown from the 
laws themselves — and this is the first and most important point to be observed in them 
— that they did not contain all the law, nor the most important part of it, the law 
of the most important institutions in the country. For^ on the one band, throughout 
these laws there are none establishing any institutions at all ; as, for instance, the 
municipal or the manorial, nor the divisions and organisations of the country, as 
counties and hundreds ; and, on the other hand, there are constant allusions to some 
of those divisions and institutions as already existing. Fc»r instance, the earliest of 
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We are told that the great and good king Alfred, besides the 
regulations he made for the better order and government of his 
Alfred's Dorn- people, Seeing how various the local customs of the 
boo. kingdom were, made a collection of them, and out of 

them composed his Dom-hoc, or Liber Judicialis {a). It seems this 

these laws make mention of the ecclesiastical organisations and endowments, for they 
make mention of the property of the church, anS of bishops, and of priests {Ethelbcrty 
1), and church scot (/Via, 61), and tithes {Edgar and Ethelhert), And so of the civil 
organisations — one of the earliest of their laws make mention of counties, while not 
mentioning their formation. “ If an^^ one demand justice before a shire man or other 
judge,” — which last, no doubt, means hundredor (/na, 8, 36). In the same laws 
mention is made of tens, which implies hundreds (Ina, 54). This was long before 
Alfred, who by a popular error is supposed to have established counties, hundreds, ' 
and tithings. So, mention is made of the manorial institution, — that is, of serfs or 
villeins, which implies its existence. If any one go from his lord without leave, and 
steal into another shire, and he be discovered, let him go back” {Ina, 22, 39). This is 
a rough translation of an imperial edict as to the coloni ; it comes between two clauses 
as to ceorls (churls) or husbandmen. In the" Latin version, ceorl is translated 
“coloni,” added to which there is another clause speaking of ceorls having meadow 
in common. All which points plainly to the state of villenage and the existence of 
manors. So mention is made of reeves, sheriffs, shii*e-reeves (Law& of Ina). Mention is 
next made of “ borhs” (burghs), and pledges {Ina, 1). All this was before the time 
of Alfred, who is supposed to have been such a remarkable legislator, but whose laws, 
on the contrary, are very inferior to those of Ina. There is little at all now, and 
nothing which can be called original ; and they commence indeed by a preface in 
which the king states that he had gathered from the laws of Ina and Ethelbert those* 
which he thought best, and had added little of his own {Laws of Alfred ; Anglo-Saxon 
Laws, p. 59). These laws established nothing, unless it were the right of sanctuary 
in a church (o. 5). They make mention of royal manors or farms (o. 8). They like- 
wise mention the folcmote or court of the county or hundred (c. 22). They contain 
an enactment as to boeland (already quoted), implying tliat the distinction of such 
laud w«as already known and established (c, 41) ; and there is no previous law about 
it. It maj' here be mentioned that these “laws” w’-ero the Saxon, called “dooms,” 
and that thus the laws of Alfred are called “Alfred’s dooms,” So Edward’s “dooms” 
or laws ; they allude to bod and and folcland (the first time the latter is mentioned), 
and to serfs and sheriffs, and requires that each sheriff have a court once a inontii. So 
of the “ dooms’' or laws of Athelatane ; the first thing new is the ordinance for the 
payment of tithes (I. 1), The next is that if a lord denied justice, the king might be 
appealed to (II. 3). So allusions are made to trial by ordeal as already established 
(Edw., 3 ; Ath, 4-6). And there are specific regulations about it. So as to the 
county court and hundred court, which had been mentioned as existing in previous 
laws, it is provided that the county court shall be held twice a year, and the hun- 
dred court once a month {Edgar, 5). So, in the laws of Canute, there is a requisi- 
tion that every man be brought into a hundred and into a tithing (c. 20). It w6uld 

difficult to find anything established or constituted in the Saxon laws (except, in- 
deed, the payment of tithes and church scot, and Home-fee,” or the “hearth-penny” to 
St Peter ( /vaws of Ethelred, Edward, Edgar, and Canute). With these exceptions, all 
the provisions in these laws are matter of mere regulation of existing institutions, and 
for the most part relate either to more barbarous usages, long since obsolete, or, on 
the other imnd, to pious duties and religious obligations. 

It is obvious,, then, that these successive collections were not complete codes of 
law, nor even of the Saxon law— that is, of the whole of the law they had— nor even 
cdilec^ons of their laws, in the sense of all their laws, but they were only collections 
of their written ^^ws ; that is to say, of the new laws they made to alter, or regulate, 
or epforc’e laws already existing, or institutions already established. Each king put 
forth, a kind of edict, or collection of edicts, on such matters as appeared to require to 
be altered or enforced, and thus they afford only a kind of indirect and incidental 
evidence of the system of Jaw then existing, which is not embodied or codified in these 
Jaws, but, on the contrary, is only to be collected therefrom by close examination and 
careful iuductiop. . .f 

(a) It did not occuf to the author that this might be the Dooms or Laws of Alfred 
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was intended as a code for the government of his whole kingdom, 

above mentioned ; and which, it will be seen, were only a compilation from a former 
collection of general laws better than his own. The name of Alfred has become 
associated with the revival of law and literature, but it is manifest that his merit 
must have been more in the administration of law than in legislation ; and it is 
remarkable that, although the chroniclers speak of him in terras of high eulogy, they 
do not mention his laws, or those which pass under his name as the Anglo-Saxon 
Laws, nor the Dom-boc,’* or JAber Judidalis, which is spoken of by the autlior in 
this passage. And the only mention made of his legislation is mistaken, and has 
given rise to the erroneous notion that Alfred divided the country into hundreds and 
tithings, an error into which the author had fallen. The notion is derived from a 
passage in William of Malmesbury, but it was perhaps misunderstood, and, at all 
events, it was corrected by Lord Coke. The chronicler says most truly that Alfred 
perceived that “ literature had gone to decay all over the island, because every one 
^vas occupied in the defence of his life^ and so had no time to devote to books,” a 
sentence wliich speaks volumes as to the barbarous condition of the country at the 
time, and the entire insecurity of life and limb which existed ; and the impression to 
be derived from it is confirmed by the earlier Anglo-Saxon laws, which are full of 
penalties against the most brutal bodily injuries. Hence, it is plain, it was the policy 
of Alfred to restore literature by establishing security of person, and with that view 
to restore the reign of law — a most remarkable illuvStration of the inseparable con- 
nexion between law and civilisation, and the absolute necessity of peace and order as 
agents of civilisation. With this view, the chronicler says, ‘‘ he appointed centuries, 
which they call liundreds, and decennaries, that is to say, tithings, so that every 
Englishman living according to law must be a member of both, and if any one was 
accused of a crime, he was obliged immediately to produce persons from the hundred 
and tithing to become his surety, and whoever was unable to find surety must dread 
the severity of the law,” i. e., lie had to undergo either the ordeal or some form of 
trial. And if any one who was impleaded made his escape either before or after he had 
found surety, all persons of the hundred and tithing paid a fine to the king {William 
of Malmesh ary ^ B. 2, c. 4). Now, comparing this carefully with reference to contem- 
jjorary histoiy, it will be found that the true meaning of it, or, at all events, all that 
is true in it, is, that Alfred adapted the institution of tithings and hundreds to 
the ob ject ho had in view, by founding on it the Saxon institution of frankpledge, 
making all the inhabitants pledges for each other, a system the princij)le of which 
remains to this having been adopted by the act of George 1., which made the 
hundred liable for damage done by rioters. To suppose that he instituted hundreds 
and tithings is a groat error, since they were known to the Romans long before his 
time, and the truth is, as Lord Coke explains, he restored or renovated the institu- 
tion, though even as to that it is remarkable that these things are not mentioned in 
tlie laws until Edgar, Neither Malmesbury the chronicler, nor Asser, his biographer, 
make any mention of the laws which pass under his name, but they both concur in 
one statement, that he was a strict inquii‘er into the sentences passed by his judges, 
and a severe corrector of such as were unjust {Ibid,) This statement — which is far 
stronger and more pointed than Asser’ s — is remarkably exemplified in the severe 
sentences of Alfred recorded in the Mirror of Justice, a book which, although written 
in its present form in the reign of Edward I., bears internal evidence of having been 
founded upon one originally written soon after the reign of Alfred, since almost all 
the names of judges or parties mentioned ai*e unmistakably Saxon, and the names of 
judges under Edvvard are known, and were all Norman ; and, moreover, it professes and 
purports to record what took pjace under Alfred, and to give a kind of comparative 
account of the law as it existed under Alfred and under Edward. In this respect, 
then, it is one of the most interesting of the sources of our legal history. And it is 
curious that the author should not Rave mentioned it here, especially as he mentions 
an obsolete and doubtful book, of which all trace has been lost, unless by it is meant 
either the collection of laws which passes under Alfred's name, or the original of that 
very treatise which is now under notice, and which may have been ciilled Alfred's 
Liber Judicialis, or Book of Dooms. And for this latter supposition there is great 
reason, for the treatise in question bears upon the face of it evidence that it was 
founded upon an ancient book of the age of Alfred, and purporting to record a 
number of “ Alfred’s dooms ” — ^that is, of judgments pronounced by Alfred or by 
judges under. his authority ; and these dooms appear all to have been preserved and 
incorporated in the work in question, and afford such valuable and remarkable illnsr 
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and it obtained, with great authority, during several reigns, being 

tratioDQ of the legal history of the period, that they may properly and usefully be 
here extracted; that is to say, all those passages which bear traces of being as 
old as Alfred. The treatise begins with a statement that the realm was divided 
into shires, the names of which are given, and in which it is remarkable that War- 
wickshire is spelt in the Saxon way, Euerwickshire. The Roman origin of our terri- 
torial divisions and civil institutions is betrayed in the statement that eighteen of 
the shires had been committed to counts or comites (called by the Saxons earls), 
and therefore had been by the Romans called,, comitates, as each had been com- 
mitted to one of the comites ; and it is stated that, so at this day these shires are 
called in Latin ‘ comitatus,* and that which is withovt these counties belongs to the 
English by conquest ” — a remarkable statement for more reasons than one ; it 
may explain how it is that some counties end with the word shire and others do not, 
and next, it shows that the Saxons, in the main, preserved the old institutions and 
divisions. It then mentions the division of the country into centuries or hundreds, 
and tithings or decennaries, — not ascribing it to Alfred. Then it states that, 
for the estate of the realm, king Alfred caused the earls to meet, and ordained 
that twice in the year, or oftener if need be, they should meet at London ; “ and 
that by this estate many ordinances were made, by many kings until the time of 
the king that now is,” Edward I. ; and then it states the substance of these laws, 
which are here stated, only as far as it appears from the Saxon laws, was really the 
law of the time of Alfred. The sheriffs were ordained to defend their counties, and 
bailiffs, in the place of centlniers or hundredors. And the sheriffs and bailiffs caused 
the free tenants of their bailiwick to meet in their counties and hundreds, at which 
justice was so done that every one so judged his neighbour by such judgment as a 
man could not elsewhere receive in the like cases, until such time as the customs of 
the realm were put into writing and certainly established. And although a freeman 
commonly was not to serve without his assent, it was assented to that; free tenants 
should meet together in their counties, hundreds, and the loi-ds’ courts, if they were 
not especially exempted to do such suits, and there judge their neighbours. And that 
right should be done from month to month in the counties, if the largeness of the 
counties required not a longer time ; and that every three weeks right should be ad- 
ministered in other courts ; and that every free tenant was bound to such rule, and 
had ordinary jurisdiction. The turns of sheriffs and view of free pledges were 
ordained ; and it was ordained that none of the age of fourteen years or above, was to 
remain in the realm above forty days, if they were not first sworn to the king by 
an oath of fealty, and received into a decennary (B. 1, s. 2). Then afterwards (s. 15), 
that county courts were held monthly, and the judgment was by the suitors, and the 
other inferior courts were the courts of every lord, to the likeness of hundred courts, 
where right was to he administered without delay” (sec. 15). And again, ‘Hhe 
sheriffs by ancient ordinances held meetings twice in the year in every hun- 
dred,” where all the freeholders within the hundred were bound to appear, and be- 
cause sheriffs, to do this, made their turn of the hundreds, and such appearances are 
called the sheriffs’ ” tourns,’ — where it belongeth to them to inquire of all •personal 
offo'^ces done within their hundreds, and of all wrongs done by the king and king’s 
ofll<^0rs, and of wrongs done to the king (sec. 16). Then “ it was ordained that there 
should be in each hundred a view of frankpledge, that is, to show the frankpledges, 
and if all the frankpledges had their dozens entire,” whence it appeared that they 
we^e not in decennaries but in dojzens, that is, that the number of each was not ten 
but twelve, which was, it will be observed, the number of a jury. And this meeting 
of the hundred was called the “ leet ” (sec. 17), and made presentment of nuisances, 
4fcc..: Then there is this passage, which seems to show that these “leets,” or assem- 
blies, were the origin of juries : and though the bailiffs cannot determine any action at 
the leet^ if any be grieyed by wrongful presentment, it is lawful for the bailiff or steward 
by twelve of the more discreet men, to inquire of the truth, though no decennary or 
Juror is not att^table with less than two juries” — treating the decennaries and grand 
jurors, ae identical (sec. 17).^ ^^And if any one proffer himself to swear fealty to the 
king, he is to be pledged in some frankpledge and first in the decennary” {Thid.) 
All this is evidently of the time of Alfred, for it relates to the very constitution of 
frankpledge which he first established, and it connects it with the jury system. In 
a previous passage it is said, ‘"The panel (of jurors) are to be of decennaries; for 
sheriffs at their tddvhs, or bailiffs at their view of frankpledge, have power by authority 
M their office to send for the people^ Which none other have without the king’s con- 
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referred to, in a law made by king Athelstan, as an autlwrifxdive 
guide 1 (a). 

sent, an<J that is for the keeping of ^e peace, and for the right of Hie king and the 
common people ’ (sec. 13). All this, again, relates to frankpledge, and therefore is 
of the age of Alfred, and connects it with juries, and identifies decennaries with jurors. 
And. tliere are numerous evidences that the book had its basis in a work composed 
after- Alfred s time. There is mention made of a judge who is afterwards said to have 
been hanged by Alfred (sec. 1). There is mention made of a case decided in the time 
of king Edmund (Book ii., sec. 17).. There are many instances of indictments, in 
which, without any exception, all the names are Saxon (sec. 13-22). The part of the 
work, however, which most unmistakably points to the time of Alfred, and most 
conclusively identifies it with the ‘"doom-book” above referred to by the author, is that 
in which, literally, Alfred's dooms are set forth. “It is an abuse that judges and their 
officers who kill men by false judgment, are not destroyed as other murderers, 
which Alfred caused to be done, who caused forty-four judges to be hanged in one 
year as murderers for their false judgments.’* This is, as other facts show, wilfully 
false. “ He hanged Segnor, who judged Selfe to death after sufficient acquittal. He 
hanged Cadwine, because he judged Hackwy to death, without the consent of all the 
jurors, and whereas he stood upon the jury of twelve men, and three could have saved 
him against the nine. Cadwine removed the three, and put others upon the jury, 
upon whom Hackwy put not himself. He hanged Markes, because he judged During 
to death by tioelve men who were not sworn. He hanged Seafanle, because he judged 
Oldiug to death for not answering. He hanged Thurston, because he judged Thurn- 
ger to death by a vei-dict of inquest taken ex officio without issue joined. He hanged 
Athelstane, because he judged Herbert to death for an offence not mortal. He hanged 
Bom bold, because he judged Lischild in a case not notorious, without appeal, and 
without indictment. He hanged Freburne, because he judged Harpin to die, whereas 
the jury were in doubt in their 'verdict ; for in doubtful cases one ought rather to save 
than to condemn. He hanged Hale, because he saved Tristram the sheriff from death, 
who took to the king’s use from another’s goods against his will, forasmuch as between 
such taking from another against his will, and robbery, there is no difference. He 
hanged Bei’inond, because he caused Garbolt to be beheaded by his judgment in Eng- 
land, foi* that for which he was outlawed in Ireland. He banged Alflet, because he 
judged a clerk to death over whom he had not cognisance. He hanged Muclin, be- 
cause he hanged Helgaire by command of indictment, not special. He hanged Sax- 
mund, because he hanged Bunold, in England, where the king’s writ runneth, for a 
fact which he did in the same land where the king's writ did not run. He hanged the 
suitors of Oalevot, because they had adjudged a man to death in a case not notorious, 
although be were guilty thereof ; for no man can judge within the realm but the 
king or his commissioners, except those lords in whose lordships the king’s writ doth 
not run. He hanged the suitors of Dorchester, because they judged a man to death 
by jurors in their liberty, for a felony which lie did out of the liberty, and whereof 
they had not the cognisance by reason of property. He hanged the suitors of Ciren- 
cester, because they kept a man so long in prison that he died in prison, who would 
have acquitted himself by foreigners. In his time the suitors of Doncaster lost their 
jurisdiction, besides other punishments, because they held pleas forbidden by the 
customs of the realm to judges and suitors to hold. In his time, Colgrin lost his 
franchise of enfangenthief, because he could not send a thief to the common gaol of 
the county, who was taken within his liberty for a felony done out of the liberty. In 
his time, Buttolphe lost his view of frankpledge, because he charged the jurors with 
other articles than those which belonged to his view. In lesser offences he did not meddle 
-with the judgments, but removed the judges, &e. In his time every plaintiff might 
have a commission, and a writ to the sheriff, to the lord of the fee, or to certain justices, 
upon every wrong done (Book 5, sec. 1)'. Now, it is manifest tlxat all this is recorded 
of the time of Alfred ; and it shows plainly that trial by juiy was fully established in 
criminal cases, and, no doubt, in civil cases also. 

(a) Had the author read the laws he would have found that there was no founda- 
tion for the statement. Athelstane makes no allusion to Alfred's laws, but simply 
says that such a fine shall be paid, as the doom-book may say ; which may mean Ms 
own, or any other, and' there were express provisions on the subject in most of the 
laws, as in Edward's, for instance : and not especially in those of Alfred. 

iOa.6. 
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However, this work, valuable as it was, had probably the defects 
of all original attempts. On that account, as well as on account of 
the irruption and settlement of the Danes, and the consequent pre- 
valence of their customs, it was found necessary in the days of king 
Compilation Edgar to revise this compilation, or make another more 
by Edward the full, and more suitable to the then state of the law. But 
Confessor. uudertaking was left unfinished ; so that the grand 

design of making a complete code of ' English law fell to the part 
of Edward the Confessor (a), who is saidi to have collected from 
the Mercian, West Saxon, and Danish law, a uniform body of law 
to be observed throughout the kingdom,^ From this circumstance, 
the character of an eminent legislator has been conferred on Edward ■ 
the Confessor by posterity ; who have endowed him with a sort of 
praise nearly allied to that of Alfred : for as one is dignified with 
the title of legum Anglicanai'um Conditor,^Q other has been called 
legum Anglicanarum Restitutor (6). 

It is said, that the Dom-hoc of Alfred was in being about the 
time of Edward IV. ; but we hear nothing of the fate attending 
the volume compiled by Edward the Confessor (c). As to the 


(<x) Had the author read the laws of Canute ho would have seen that his collection 
is far more full than any other ; but, as already mentioned, there was no attempt by , 
any one to embody or codify all the laws, and these successive collections were only 
collections of written laws. There is no contemporary evidence tliat the Confessor 
ever made such a code as is supposed, and the idea of such a code was far beyond his 
age. The notion, no doubt, arose out of a misapprehension of the cause of the 
great regard shown by the people for the customs of his time. 

{h) There is no more foundation for the one title than tlie other, nor an atom of 
contemporary authority for either. On the contrary, contemporary authority points 
rather to Ed^ar as the author or restorer of our laws, and his laws are far superior to 
those of Alfred, and as good as those which have come down to us as those of the 
Confessor. In the collection of the laws of the Confessor, made by royfil authority, 
only afewyears after his death, it is said: ‘‘Et sic auctorizati sunb leges regis Edwardi ; 
quo& prius adinventce et constitutce fucriint tempore regis Edgari^ avi sui {Ang.-Bax, Laws 
and v. i. p. 458). Popular ideas are often not supported by authentic contem- 

porary authoiity. In the next sentence, the author shows he assumed that Alfred’s 
dooms ” had not come down to us, and in the next he shows that he equally 
assumed the non-existence of any of the laws of the Confessor. But on both points 
it will be seen he was in error. 

(c) Because there was no such code. If there had been, it must have been known 
of in the next reign, and it would not have been necessary for the Conqueror to order 
a compilation of the Confessor’s laws to be made, as he undoubtedly did, according to 
air historian 8, in the fourth year of his reign. This collection has come down to us, 
and it is headed thus : “ Post quartum annum adquiaicionis regis WilUelmi consilio 
baronum suorum, fecit summoniri per universos patriae comitatus Anglos nobiles 
sapieutes, et in lege sua erudites, ut eorum consuetudines ab ipsis audiret. Electis 
igitur de singulis totius patriae comitatibus 12 jurejurando imprimis sanxerunt ut 
quoad possent recto tramite incedentes, legum suarum ac consuetudinum sancita 
edicerent ; nil pretermittentes, nil addentes, nil prevaricando mutantes” (Ang,-8ax. 
Lav)Si V. i., p, 442>. It would be impossible to imagine anything more apparently 
authentic than this collection. These laws are general in their application to the 
whole kingdom, with several special exceptions which are expressly mentioned. One 
of the first shows that the prerogative of the king to administer justice in the supreme 
cQui*ts was recognised, for it runs thus : ** Ubicumque justicia regis vel alia qnaelibet.. 
justihji cujusoumque sit, tenuerit piacita,*’ &p. {Ibid. p. 443). It appears that the 
ordeal was still resorted to, and it is>id down, assit ad judicum minister episcopi 

A Hoyeden, Hen. IL Leg. St Edw. 33 to 33 ; Lamb. p. 149. * 1 Bla. 66. 



CHAP. I.] THEIR WRITTEN LAWS. 45 

nature of the work ; it seems probable, that as the Danes had now 
become incorporated into the body of the people, their laws were 
melted down into one mass with the Mercian and West Saxon ; 
and all together composed a set of laws to govern both peoples. 
This, most likely, was done with equable qualifications of all these 
laws, so as to render submission to them, by both nations, neither 
strange nor oppressive. ^ It should seem, there was throughout that 
book a constant intimation what was Saxon, Mercian, or Danish ; 
as we find in the laws of William the Conqueror, which were de- 
signed to make certain alterations in those of Edward, frequent 
mention of them by their respective names, as different subsisting 
laws. 

As the collection of Edward the Confessor comprised in it the 

cixm clericis suis, et jiisticia regis cum legalibus hominibus provinciflo illiua, ut videant 
et audiant omnia soque fiant et quos salvaverit Dominus per misericord iam suam et 
justicia eorum, quietis int et liberi abscedant ; et quos iniquitas et injusticia sua 
condempnaverit, justicia regis de ijisis fieri faciat justieiam (c. ix., p. 44(5). It ap- 
peared that there were civil and criminal courts in the hundreds and the counties, and 
also courts-baron in manors. There is little in the collection relating to anything 
except the rights of the church and the administration of justice ; there is no refer- 
ence to the rights or customs of the peojile, except in a clause referring to their right 
to assemble in their counties in full ‘‘ folkmote/' and to elect a sheriff, and discuss 
public affaiis (which is omitted in some copies). It is remarkable that though there 
is a recognition of the rights of the church, there is no recognition of the rights or 
institutions of the laity. It is difficult indeed to imagine any popular enthusiasm 
excited by any tiling in this collection, except as to the county assemblies ; the main 
importance of which, however, would be as necessary for the maintenance of the 
rights and customs of the people. And though this collection is clearly, as far as it 
goes, authentic, it is not surprising, therefore, that people should have doubted 
whether those could be indeed the laws of Edward the Confessor, about which the people 
were so anxious. But a little attention will solve the difficulty, and show that it 
arose from an error, already pointed out, in confounding the written laws with the 
unwritten ; and an attentive reference to contemporary history in the chronicles will 
show that what tho people were chiefly anxious about was the maintenance of the 
“customs” of the Confessor — that is, the customs which existed in his time, which 
were erroneously imagined to have been put into writing by him, a notion for which 
there is no foundation. What these customs were, and that they were not written in 
his time, will appear from the laws of the Conqueror, which commence thus, “ Istas 
sunt leges et consuetudines quos Willielmus rex post adquisicionern Angliue omni 
populo Anglorum concessit tenendas 00 adem,quas predecessor suus Edwardus,servavit.” 
And then among the “ laws and customs ” are these, “ Coloni et terrarum exercitores 
non vexentur ultra debitum et statutum, nec licet dominos removere colonos a terris 
dummodo debita servicia persolvint.” This, which was a reproduction of a law 
of Ina almost, the earliest Saxon king, and of an imperial edict in the time of the 
Boman occupation {vide Introduction), was a recognition of the right of the great body 
of the agricultural tenants all over the country, to retain their tenements so long as 
thej^ rendered their services, and it would be impossible to conceive anything more 
vitally important to the great body of the people. There w'as another custom recog- 
nised, the right of inheritance, and the equal division of land, “ Si quis paterfamilias 
casu aliquo sine testamento obierit, pueri inter se hiereditatem paternam cequaliter 
dividant/’ And there was another as to the local administration of justice in the 
courts of the county, or hundred: “Kemo querelam ad regem deferatnisi ei jus defe- 
cerit in hundredo vel in comitatu” (c. 43), which was a reproduction of similar pro-, 
visions in Saxon laws. These two customs may have strongly interested popular feel- 
ings, through the medium rather of their prejudices than their real and solid interests ; 
but the first-mentioned one, as to the rights of the agricultural tenantry all through the 
country, must have been of vital importance to the great body of the people, and a reference 
to these “ customs ” thus recognised by the Conqueror as existing under the Confessor, 
will amply explain the anxiety of the people about the customs of the Confessoi' s time. 
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whole law of the kingdom, it contained not only the unwritten cus- 
toms, but the laws and statutes made by the several kings. By 
the loss of this volume, we are left very much in ignorance as to 
the extent, scope, and nature of these customs. It is not so with 
the written laws of these times ; for we have many of these still re- 
maining. These remains of Saxon legislation give us some insight 
into the nature of their jurisprudence. 

As laws, if not made to create some hew regulation, are designed 
to restrict, amend, or enlarge some pre-existent custom, or law ; 
they always enable us to make some conjectures respecting the sub- 
ject upon which they are intended to operate. From these Saxon 
laws we may pronounce, that matters of judicial inquiry were 
treated with great plainness and simplicity. Like the laws of a 
rude people, they are principally employed about the ordering of 
the police ; and accordingly contain an enumeration of crimes and 
their punishments (a). As this makes the greater part of the 

(a) No doubt this is so, and these laws are, for the most part, the mere records of 
the barbarous usages of a barbarous race — ^these written laws being the peculiar laws 
or usages of the Saxons themselves, which they brought here, and therefore of the 
rudest and most barbarous character. It has been already shown that they estab- 
lished no institutions, though there are recognitions of existing institutions (as, for 
example, the manorial and ecclesiastical) ; which were entirely of a rural character, 
and had little applicable to cities, or relating to municipal institutioijs ; and as 
already shown, the earlier conquests of the Saxons would be in the rural districts, 
their progress would be gradual, the cities would be the last subdued, and in the rural 
districts the amalgamation of the races would be the most slow, and the barbarous 
usages most deeply rooted. Moreover, it is to be remarked of these laws that the 
earlier of them were local, and only related to particular kingdoms of the Heptarchy. 
Those of Ethelbert, for instance, relate to the province of Kent ; those of Ina and 
Alfred to the West Saxons. It was not until after the Danish invasion that there is 
any indication in the laws of a general application to all England ; and it is in the 
laws of Athelstane that first there are expressions which denote that they have that 
character (Anglo-Saxon Laws, p. 225). These laws contain internal evidence that 
they were framed for the whole realm, as they establish a general coinage and cur- 
rency, enumerating the cities where there are to be mints, and these include all the 
chief cities in the country, at least as far north as London ; these laws likewise 
include the customs of London. These laws, however, seem to indicate that the more 
northern and central counties were under the Danish rule, and the laws of Ethelred 
are said to have been made in Mercia, according to the laws of the English, and he is 
called King of the English (p. 305). It is only in the laws of Canute for the first 
time declared that they were made by the king of all England and king of the Danes 
(p. 359), and to be observed over all England (p. 377) ; and these establish one general 
law for all the races with special exceptions, which are specified. Thus, then, up to 
the time of Athelstane these laws were merely local. Athelstane was the first king of 
all the English, and his were the first laws for the whole of the Saxon race, but his 
dominion only extended over half England ; and Canute was the first monarch who 
’ reigned over all England, and who framed a collection of written laws for the whole 
of the population ef the country. His, therefore, was the first compilation of laws 
which could be considered general or national : those of Alfred were entirely local • 
and, as to the supposed compilation by the Confessor, it has already been shown to 
be a, mere fiction. It may be of interest here to select from these collections all the laws 
which appear worthy of mention. First, as to the established church : as alresidy men- 
tioned, the earliest of these laws mentiou bishops and priests, and church property and 
further disclose that the bishops had seats in the national or local councils for the 
laws of Ina commence with a statement that they were made with the council of fha 
bishop and his eldermen, and the rest of th.e dMinguished witan 

(Ang^Smon La%p$, These laws ordain payment of church soot (Ibid 105 • 

Jna;A)i as do subsequent laws I., 8; Mhel., vi. 18 ; ix., 11 ; Edgar, i. 2, &c.] 
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Saxon laws now existing, it may fairly be concluded that the Dom- 

Tithes are ordained to be paid in the laws of Edgar (i. 3), and later laws (Ethel,, ix. 8 ; 
Can., 8 ; Ethel. Ed. Conf., 70) ; and the hearth-penny, or Peter’s pence (Edgar and 
Ethel.) The earliest laws command the observance of Sundays {Ina, 3 ; Can., 46 ; 
Athels., i. 24; iii, 2 ; Ethel., v. 13 ; vi. 22; Edgar, i. 5 ; Can., 14), and mass days 
(Alf., 43 ; Edgar, i. 5) ; Gan., 14.) Throughout the laws there is an emphatic recog- 
nition on the part of the people of their common Christianity ; and it is interesting 
to observe how, under. the influence of the church, the laws bear the impress of a 
spirit of equality, and equal justice, to all classes and races of the people. Thus, 
through the laws of Ina is to be observed an evident endeavour to put the British on 
the same footing as the Saxons ; the laws are framed generally for both races, and 
there are special provisions in favour of the British (Ina, 33-46). And so as to ranks 
and classes The laws of Ina commence thus : — “ First, we command that God’s ser- 
vants hold the lawful rule ; after that, we command that the law and doom of the 
whole folk be thus held.” And almost the first law is, "that if a theow, or slave, be 
made to work on Sunday, he shall be free (Ina, 3), and none could be put into slavery 
but for felony, or stealing (7). There is a general provision for the whole of the 
jieople, — ‘‘ If any one demand justice before a scire-man (shire-reeve, sheriff), or other 
judge, and cannot obtain it, and the man will not give him satisfaction, let him pay a 
fine, and within eight days do him justice : if one takes revenge before he demand 
justice, lot him give up what he has taken to himself, and pay damage and a fine ” (see. 
9) : if any commit forcible ouster, let him give up what he has taken and pay a fine 
(Ina, 10), — laws which were evidently suggested by the Roman law, and aimed at 
the establishment of the supremacy of law and legal justice over that rough and legal 
justice which is the great characteristic of a barbarous state of society. The criminal 
code was, as might be expected, barbarous : a thief could not be punished with death 
(Ina, 12), unless his life could be redeemed, and an habitual thief could have his hand 
or foot cut ofl‘(iwa, 18-37). The same laws contained the first of a scries of enact- 
ments which run all through the Saxon laws, requiring transactions to take place 
before witnesses, who should afterwards bo able to testify as jurors, the jurors at fiist 
being witnesses, and proceeding according to their own knowledge. If a chapman 
traffic among the people, let him do so before witnesses ; if stolen property be attached 
with a chapman, and he have not brought it before good witnesses, let himi)rove that 
he was neither party to the theft, nor thief, and pay the penalty (Ina, 25) ; and there 
are similar provisions in later laws of Edivard I., Aih. I., 10, 12 ; Edm., c, 5; Ed}., 6 ; 
Ed., 5 ; Edg., 6 ; Ethel. I., 3; Can., 24 ; Ed. Conf., 38. These i^rovisions are import- 
ant, as containing the first germ of trial by jury. I'lie laws of Ina are the first that 
deserve mention. The laws of Ina contain an important recognition of the condition 
of serfdom, as distinguished from slavery, — if any one go from his lord without 
leave, or steal himself away into another shire and be discovered, let him go where he 
was before, and pay a fine” (Ina, 39). This comes between two laws relating to 
‘‘ ceorls ” (pronounced “churls”) or husbandmen, whom the Latin version call 
“ coloni,” and who are throughout distinguished from “ theows ” or slaves, who held 
no property and could pay no penalty, and as to whom it had been provided that if 
they ran away they should be hanged (Ina, 24). These ‘‘ ceorls,” then, were the 
“ coloni ” of the Roman -British period ; and the villains or villeins of later times, the 
originals of our modern copyholders. They held tenements on servile tenure, after- 
wards secured by custom, the tenure being that of rendering services in the way of 
agricultural labour or supplies. This tenure, even in those early times, was already 
distinguished from tenure at certain rent For there is a subsequent law, “ If a man 
agree for a yard of land or more (i.e., for a free tenancy of it, at a rent, as distinguished 
from the servile tenancy of the ceorls) at a fixed rent, and plough it, if the lord desiie 
to raise the land (}.e., the rent) to him, to service and rent, he (i.e., the tenant) need 
not take it upon him, if the lord do not give him a dwelling, and let him lose his 
crop,” that is, let the landlord lose it, ynless he gives the dwelling as an equivalent for 
the increase of rent. So Lambard reads it. It is still a principle of our law that if 
the landlord determine a tenancy at will, after the tenant has sown the land, the 
tenant shall have the crops, which is called the right of emblements. So much for 
the tenant’s right. Then there are other provisions as to landlord right. He who 
has so many as twenty hides, shall leave twelve hides of cultivated land when he 
wishes to go away ; he who has ten hides, shall leave six hides of cultivated land ; 
he who has three hides, shall leave one and a half ” (Ina, 14, 16). These laws could not 
refer to the villeins, who could not “ go away : ” they mxist have referred to fre^ 
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hoc of Alfred and the compilation of Edward the Confessor were 
mostly filled with the same kind of matter. 

tenants at certain rents. And^the “ ceorls/' who were not slaves, though feudal serfs, 
could acquire proj.)erty, and could lease other land than that they held in villenage, 
as they could have cattle, &c. The ceorl who has hired another’s yoke, if he have to 
pay wholly in fodder, let him do so ; if he have not, let him pay half in fodder aiid 
half in other goods" (/net, 60). Whence it appears that payments were in 
kind, and probably the rent was so paid. The ceorls evidently belonged to manors, 
and held pasture land of the manor in common, as copyholders do still. ‘‘ If ceorls 
have a common meadow, or other partible land to fence, and some have fenced 
their part, some have not, and cattle come in, and eat up their common corn or grass, 
let those who own the gap compensate the others who have fenced their part, the 
damage which then may be done ; and let them demand such justice on the cattle as 
niay be right : but if there be a beast which breaks hedges, and goes in everywhere, 
and he who owns it will not, or cannot restrain it, let him who finds it in his field 
take it and slay it, and let the owner take its skin and flesh, and forfeit all the rest ” 
(i. 42). The point to be observed here, is the recognition and careful protection 
of the property of ceorls” or villeins. So, from another of the laws of Ina, ** A 
ceorl’s close ought to be fenced : if it be unfenced, and his neighbour’s cattle stray 
in through his own gap, he shall have nothing from the cattle ; let him drive them 
out and bear the damage " (s. 4), — which is good law at this day, and has lately been 
applied in one of our courts of common law {Singleton v. Williams^ 6 H. & N.) It 
will be observed that the laws of Ina contain the germs or elements of a great deal 
of good law, no doubt derived from the Roman ; and which have been developed in 
later times, relating to the dealings and transactions of men in the affairs of life. 
Thus, for instance, in one of the laws of Ina we find this, “ If a man buy any kind of 
cattle, and he then discovers any unsoundness in it within thirty days, then let him 
throw the cattle on his hands, or let him (the other) swear that he knew' not of any 
unsoundness in it when he sold it to him.” This law, it will be observed, iriade pro- 
vision for a case not provided for by the contract, and it contains a principle which 
has been adhered to and developed in later times. (See Burnhy v. Bollett, 16 M. & W.) 
These portions of law, indeed, were few and fragmentary, and contrast with the rude- 
ness and barbarity of the usages by which they are accompanied ; still they show the 
seeds and germs of something like law. And it is very remarkable that the laws next 
in order of time are those of Alfred, who, like Ina, was only king of the West Saxons, 
and are greatly inferior to his. Though he had the benefit of lua’s laws, and says he 
selected from his and others, the only really good laws of Ina’s are omitted, and there 
is nothing in those laws of Alfred’s beyond the barbarous usages of the Saxons, except 
one or two laws already alluded to, and the following “ of tearing by a dog “ If a dog 
tear or bite a man, for the first misdeed let six shillings be paid, if the owner gives 
him food ; for the second time, ten shillings ; for the third, thirty shillings. If, 
after any of these misdeeds, the dog escape, let the penalty nevertheless be paid. If 
the dog do more misdeeds, and the owner keep him, let him make amends according 
to tiie full sum for wounds” {Alfred^ 24). The treaty of peace between Alfred and 
Guthrum applies the practice of compurgation to cases of homicide. The laws -of 
Edward the Elder, the next in chronological order, are thought stricter, far superior, 
and contain the first germs and elements of civil or criminal proce’dure. As to civil 
suits, the sherijBfs are to hold courts once a month {Ed. 11), and do justice, and give 
a term to every suit {Ed. 1, s. 11) ; and if any one denied justice to another as to land, 
he should give him a “ term ” where he should do justice before the sheriff, or pay a 
penalty (iSfi. 2). As to criminal suits, if any one was accused of theft, and no one 
would be compurgator for him, then he must stand to judgment (6) ; and men who 
were not “ oath-worthy ” or credible, were to undergo the ordeal ; but, as much as 
possible, transactions .were to be before witnesses who might afterwards testify *'as 
jurors (1). If the accused could bring forward sworn witnesses, or the oaths of credible 
persons in the bounty as compurgators, he could do so (1) ; otherwise, six of the men 
of the neighbourhood where he was resident. The witnesses were sworn, and were 
really jurors ; for jurors originally gave their verdicts of their own knowledge : the 
diffey:ence between the jurors and the compurgators being, that the latter swore from 
their knowledge of the character of the accused, and the other from their knowledge 
of thb matter. ^ This verdict, or true testimony of sworn witnesses, men of the county, 
was called ‘^shire-oatji** in the Saxon laws, and they were called jurors in other con- 
temporary laws. Thus, in the capitulary for 693, litus de quo inculpatur, ad 
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The first of the Saxon laws, now in being, are those of king 


sortem ambulaverit, mala sorte priserit, medietatem ingenui legem componat, et 
juratores sex medios electos dare debet” — a phrase borrowed from the Roman law, iu 
which the magistrate was sued jndices dare,'* t.e., ^‘ judices facti,” or jurors {vide 
Introduction), The most important parts of the Jaws of Athelstan, the first 
which were framed for the w^hole population and dominion, relate to this subject oi 
procedure. Thus the shire-oath is mentioned, “ He who seizes cattle, let five of his 
neighbours be named to him, and of the five let him get one who will swear with him 
that he took them rightfully ; and he who will keep it to himself — i,e., the claimant 
— let ten more be named to him, and let him get two of them to give the oath that 
it was born on his property” {Athel, 1, 9). Then there is a provision that transacticjiis 
take place in the presence of witnesses who might afterwards testify that, as jurors 
(10) ; and there are provisions for the ordeal in cases where such testimony of jurors 
cannot be got, nor sufficient compurgators (Atliel. 7). So of the laws of Edgar — 
(those of Edmund have nothing worth noting) — the most important provisions arc 
those on this subject : that he who denied the doom of the hundred, and it was after- 
wards proved against him, should pay the penalty {Edf/ar, 3) ; that no one should 
possess unknown cattle without the testimonies of the men of the hundred (4); 
that the hundred court be held as before fixed, once a month, and the county court 
twice a year (ii. 6) ; that witnesses be appointed in every borough and hundred, 
in every hundred twelve (Supp. 5) ; and that all the transactions be before some of 
the. witnesses, who were first to be sworn to give true testimony of all they did know, 
and whoso testimony afterwards was to be sought in any civil or criminal matters 
{Ibid. V. 10). So, in the laws of Ethelred, there are provisions as to witnesses (i. 3 ; 
iii. 2), and at hundred coxirts the twelve sworn freeholders were to take oath not to 
present any one untruly {Ibid. 3). The laws of Ethelred, though extremely voluminous, 
•contain nothing original, and are, for the most i>art, religious ])recepts or ordinances. 
As already mentioned, the laws of Canute were the first which wore formed for the 
whole kingdom ; and they are the first after those of Ina that deserve the name of a 
compilation of anything like laws. They are divided into ecclesiastical and secular. 
The first confirm all former laws as to payment of tithes, church scot, and Rome fee, 
or Peter's pence, and the observance of Sundays and festivals. There is a distinct 
ordinance against Siinday marketings and folcmote, unless it be for great necessity ; 

and let huntings and all other worldly works be strictly abstained from on that holy 
day *' {Ecc. Lavjs, Can, 15). The secular laws, ordained to be observed over all Eng- 
land, commence by laying down a noble principle ; “Let God’s justice be exalted ; 
and henceforth let every man, both poor and rich, be esteemed worthy of folc-right, 
and let just doom be doomed to him” (1). And that Christian men be not for too 
little be condemned to death (2), nor sold out of the land (3), nor that thieves and 
public robbers perish unless they amend (4). Heathenism was prohibited (5). All 
manslayers were to pay the penalty, or be outlawed (6). One money was to pass over 
all the nation, without any counterfeit, and no man was to refuse it ; and if any 
counterfeited, he was to have his hands cut off (8). And all weights and measures 
were to be carefully rectified, and every species of fraud was prohibited (9). Local cus- 
toms were preserved (12, 14, 16); but the general laws laid down applied equally to 
all; and whoever was outlawed forfeited his land (16). No one was to apply to the 
king’s court unless he could not get justice in the hundred (17). And twice a year 
there was to be a county court for the administration of justice (18). No man was 
to take a distress before he had four times demanded justice — thrice at the hundred 
court, and once at the county court (19). Every freeman was to be brought into a 
hundred and tithing (20). Every freeman who was not infamous, and had never 
failed in oath or ordeal, could clear himself with a single oath ; others had to find 
compurgators, or go to the ordeal (22), No man was to buy without the witness of 
four men, either of the borough or 'the hundred (24). And every lord, i e.y of a manor, 
was to have his household in his own *‘borh,” or borough, i.e,, his own court-baron 
the court of his manor ; but if any one accused one of his men of anything, he was to 
answer in the hundred court (21) ; the courts-baron only having jurisdiction over the 
tenants of the manor, and in matter^ arising between the tenants themselves. House- 
breaking, and arson, and theft, and murder, were, by the secular law declared not 
subjects of compensation — ^that is, they were liable to the penalties of the king’s 
criminal justice (60), The civil offence of forcible ouster, was to be punished by 
restitution and compensationi and a fine to the king (64)» If any one died intestate, 

D. 
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Ethelbert. These are the most ancient laws in our realm, and 
are said to be‘the most ancient in modern Europe. 
Saxon Laws, rpjjjg king reigned from 561 to 636. The next are 
the laws of Hlothaire and Eadric, and of Wihtred, all kings of 
Kent. Next are those of Ina, king of the West Saxons. After 
the Heptarchy we have the laws of Alfred, Edward the Elder, 
Athelstan, Edmund, Edgar, Ethelred, and Canute. Besides these 
there are canons and constitutions,' decrees of councils, and other 
acts of a public nature (a). These are in the Saxon language, 

the lord was only to have a heriot ; and let the property be distributed among the 
wife, and children, and relations, to every one according to the degree that belongs to 
him (71). And where the husband dwelt without 'claim or contest, let the wife and 
children dwell in the same, unassailed by litigation. And if the husband, before he 
was dead, had been cited, then let the heirs answer, as himself should have done if he 
had lived (73). And he who has defended land (Le,, against all claims) with the wit- 
ness of the shire, let him have it undisputed during his day, and after his day to sell, 
ajid to give to him who is dearest to him: a law in which we see the origin of 
lines and recoveries — that is, alienations or acquisitions of land by ])roceediiigs in 
a real or feigned suit in a court. It will be seen that these laws are far superior to 
any that went before, and really deserve the name of a compilation of laws. And it 
is a remarkable instance of national prejudice that Alfred, who framed no laws worthy 
of the name, and even overlooked and neglected many which are valuable, and Edward 
the Confessor, who framed no laws, nor made any compilation of laws at all, should, 
by reason of false tradition, arising from national feeling, have bad the reputation of 
legislators, while Canute, who really deserved the credit of wise and'icareful legishw 
tion, yet, being a Dane, has had no credit for it. 

(a) This is the i>roper place in which to present a summary of the ecclesiastical laws 
or institutions of the Saxons, whether gathered from their niunieipal laws or their 
ecclesiastical canons or constitutions. As already mentioned, the earliest Saxon laws 
make mention of an ej^isoopal church as already existing and established, and guar- 
antee its property (Ethelh., 1). There were laws of the Saxons relating to ecclesias- 
tical matters, contained both in the secular and ecclesiastical laws enacted by the 
kings in their councils, and there were also ecclesiastical canons and constitutions put 
forth by the prelates, under the sanction of the state, but with only spiritual penal- 
ties. The latter are alone alluded to here, but as the author has omitted all notice 
of the laws of the Saxons relating to ecclesiastical rnatters, it is necessary here to pre- 
sent an analysis of them. It has already been mentioned that, by the Saxon political 
constitution, the bishops had seats in the national council, and all the laws arc pre- 
faced by a formal declaration of their consent {Laws of Ina), With the counsel and 

teaching of the bishops and ealdermen and distinguished ‘ witan ' ” {A ,-S. Laws; Laws 
of Alfred), Many synods assembled among the English race after they had received 
the faith of holy bishops and other exalted ‘ witan ’ (wise men), and they tlmn in 
many synod-books wrote dooms {or la'ws) : And I, .Alfred, gathered them together, 
and, by counsel of my ‘witan,* commanded those to be written which seemed to me 
good** (Ibid, 19). Laws of Athelstan : “ I, with the counsel of the archbishop, and of 
ixiy other bishops,” &c* (Ibid, 193). All this was established in the great synod, at 
which the archbishop, with all the noblemen and “ witan, *^ &c. {Ibid. 215). So the 
secular laws of Edmund : “ I, with the counsel of my ‘witan,* both ecclesiastical and 
secular** {Ibid. 247), So Edgar : “With the counsel of my ‘ witan *^* {Ibid, 263). So 
Ethelred : “The ordinances that the king and the ecclesiastical and lay ‘witan ’ have 
done** {Ibid, 305). So much for the authority of the secular laws of the Saxons,, 
and the union of ecclesiastical and lay elements in their constitution, Next as to 
the matter.and substance of their secular or municipal laws, so far as they related to 
spiritual or Ecclesiastical things. The laws of Ina began by. upholding the rule of the 
bishops: “First, we command that all God’s servants hold their lawful rule** (I). 
Next, baptism was enforced with a penalty: “Let a child within three days be bap- 
tized,” &c. (2), Sunday working was probil^ited (3). Church scots were ordained to 
be paid (4). The right of church sanctuary was established (6). The laws of Alfred 
first upheld episcopal jurisdiction : If one pledge himself to what is lawful, and belie 
himself, let him euflfet what the bishop may prescribe ** (1). The right of sanctuary was 
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and were some of them collected, in one volume in folio, by Mr 
Lambard, in the time of queen Elizabeth, and published under 
the title of A'iXMovoiiia ; sive, de priscis Anglorum legibus. To 
this additions have since been made by Dr Wilkins. These re- 
mains compose, all together, a body of Anglo-Saxon laws for civil 
and ecclesiastical government. 

We have refrained from mentioning some laws which have gone 

also upheld (2). So, as to confession, If any man seek a cloak for any of those 
offences which had not been before revealed, and then confess himself, in God’s name 
be it half forgiven (5). The abduction of a nun was made penal (8). Fighting be- 
fore a bishop was made penal (16). • Pledges by baptismal vows were enforced (33). 
Days were given as holy days for the celebration of masses (43). If a priest killed a 
man, all his goods were to be forfeited, and let the bishop secularise him; then let 
him be given up, unless the lord will compound for him (21). So the laws of 
Alfred and Guthrum declare that they established secular laws for these reasons, that 
they knew that else many men would not submit to the spiritual laws, and hence 
they established civil penalties, when men would not submit to the spiritual law by 
correction of the bishops {A,-S. Lam, p. 163). So church sanctuary was ordained, and 
any one who violated Christianity or reverenced heathenism by word or work, let him 
pay penalties (2). If a man in orders steal or fight, &c., let him pay penalty ; and, 
above all, make amends before God, as the canon teaches, or yield to prison. If a 
mass-priest misdirect the people about a festival or a fast, lot him ])ay a pensilty. If 
a ])riest refuse baptism to liim who has need thereof, let him pay a penalty (3). If a 
man in orders foredo himself with capital crime, let him be seizetl and held to the 
l.)ishop’s doom (4). To this it may be added that, in the Mirror of JuUice, it is stated 
that Alfred hanged a judge because he judged a clerk to death over wdiom lie had no 
cognizance (c. v., s. 1). And if a man guilty of death desire confession, lot it never be 
denied him (5). If any one withhold tithes, let him pay a penalty. If any one 
withhold Home’s fee {L e., Peter’s ponce), let him pay a penalty. So if any one does 
not discharge church scot, or deny divine dues (6). If any one engage in Sunday 
marketing, let him forfeit the ch.attel and pay a penalty. If a freeman work on a 
festival, let liirn forfeit his freedom or pay a penalty (7), If a freeman break a lawful 
fast, let him pay ; if a theow (slave) do so, let him suffer in his hide {i.e., be flogged). 
The laws of Athelstan begin by enforcing titlies Laws, v. i. 146). So the laws 

of hklmund, which were civil and ecclesiastical, and in the ecclesiastical Laws enforced 
the canons as to celibacy and the payment of tithes, church scot, and “'Rome fee” 
(p. 246), in the secular laws uphold the right of church sanctuary (249). So the eccle- 
siastical laws of Edgar enforce tithes, church scots, and the “licartli-penny ’’ or St 
Peter’s pence (p. 265), and also festivals and fasts (IhUL), So the secular law'S of Etbelred 
uphold the rights of the church. Let no man reduce a church to servitude, nor 
unlawfully make church-niongering, nor turn out a churcli minister, without th§ 
bishop’s counsel (A .-S. Laws, x). 317). Let God’s dues be paid — that is, Y>lovigh alms 
and tithes, and .Rome fee,” and church scot (308). Let Sunday festivals be rightly 
kept, and let maikotings and fol emotes be carefully abstained from (13). And let 
all St Mary’s feast-tides be strictly honoured (14), and all other festivals and fasts (16). 
And the witan have chosen that St Edward’s mass-day shall be celebrated all over 
England (16). And if any excommunicated man (unless a sux')x>liaiit) dwell anywhere 
in tlje king’s proximity before he has earnestly submitted to divine correction, let it 
be at the periLof himself and all his property (p.. 313). The ecclesiastical laws of 
Canute ordained that if a priest was charged with a crime, he should clear himself in 
the ‘‘house!,*’ or with the “corsned** (vide ante, p. 36) ; and if a priest was found in 
false-witness or theft, &c., let him be cast out of the community of ecclesiastics, unless 
he made amends, as the bishop might direct {A.~S. Laws, v. i., p. 365). And tithes and 
church scot and “ Rome fee ” were to be paid (367). And Sundays were to be ob- 
served, and festivals, and fasts (376). And, by the secular law, if a servant of the 
altar be a homicide, or work iniquity, let him forfeit both degree and country, and 
go in exile, as the j^ope shall prescribe, to him, and do penance (Ibid, 401). If a man 
in holy ordei-s defile himself with crime worthy of death, let him be seized and h^ld 
to the bishop’s doom, according as the case may be (Ibid, 402). If any one with 
violence refuse divine dues, let him pay penalty (405). So also the laws of the 
Confessor contained similar provisions (443), of which the chief have been given. 
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under the name of Edward the Confessor, as they have been rejected 

for spurious, upon the fullest consideration of antiquarians (a). 

They are in Latin, and bear evident internal marks of a later 

period. They are supposed to have been written, or collected, 

about the end of the reign of William Eufus ; and are to be found 

in the collections of Lambard and Wilkins. 

• 

(a) This is a mistake, unless all that the authbr meant was that this collection of 
laws was not actually made by or under the Confessor ; and that it by no means con- 
tained the whole of the laws in force in his time ; and, indeed, as he cites this collec- 
tion himself, this is ijrobably his real meaning, which is harclly expressed correctly by 
the word spurious.’* The collection, upon the face of it (as already has been seen), 
purports to have been made in the fourth year of the Conqueror (vide ante, p. 44), 
and would hardly be less authentic on that account. But there is no doubt that it‘ 
was extremely imperfect, and indeed omitted the most important portions of the laws 
in existence under the Confessor, because those laws were for the most part custom^ 
ary, and unwritten, and there would be great difficulty in collecting and embodying 
unwritten customs. That this was the real reason of the imperfect character of this 
collection, has been already shewn, and will be seen from a subsequent collection of 
the laws of the Conqueror, in which he embodies many of the customary laws in force 
under the Confessor. Istse sunt leges et consuetudines quas Willi elmus rex, post 
adquisicionem Anglia), omni populo Anglorum concessit tenendas ; aeadem quas pre- 
decessor suuLS Edward us, servavit.” These laws were conceded in consequence of the 
clamour of the people for the customs of the Confessor, and in the meantime those 
customs had been better ascertained. Thus, therefore, it is rather in the laws of the 
Conqueror, than in this collection of the laws of the Confessor, that the naost important 
portions of the law in force under the Confessor are to be found ; those^portions hav^ 
ing previously been unwritten (vide ante, p. 45), And this is odly an illustration of 
an observation which has already been made more than once, that the most important 
portions of the law in existence under the Saxons were customary and unwritten, and 
embodied in usages and institutions, in existence at tjm time of the invasion, and un- 
doubtedly of Roman origin. The Conqueror in his laws preserved all the customs 
and institutions previously existing (save so far as consistent with any of his own 
newly-enacted laws), and this was very much what the Saxons had done before. 

^ Spelman voce BaUivus, 
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WILLIAM THE CONQUEROR TO HENRY II. (ct) 

The Conquest — Saxon Laws confirmed — The Laws of William the Conqueror 

Trial by Dud in Criminal Questions — Establishment of Tenures — Nature 
of Tenures — Different Kinds of Tenures — Villenage — Of Escuage — Co^i- 
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Assize — Of Deeds — A Feoffment — A Fine — Of Writs — Of Records. 

The accession of William of Normandy to the English throne 
makes a memorable epoch in the history of our municipal law. 
Some^ Saxon customs may be traced by the observing antiquary, 
even in our present body of law ; but in the establishment made in 
this country by the Normans, are to be seen, as in their infancy, 
the very form and features of the English law (&). It is to the 

(а) The author heads this and the next two chai)te3’*s alike — William the Conqueror 
to John thus treating the whole period as one, and mixing up the events of it with- 
out distinguishing the important era in the history of our law which is marked by the 
reign of Henry II. The second of these two chapters, however, is entirely devoted 
to tlie law' as it was in the reign of Henry II., and therefore it api)eared better to 
so entitle the chai>tcr of that reign, and to entitle the present, William I. to Henry II. 

(б) This and what follow'^s must be taken with great qualification, and is true only 
to a limited extent ; for, as already has been shewn in the Introduction, it would 
be far more true to state, as Lord Hale does, that ‘‘ in the establishment made in this 
country by Edward I. are to be seen, as at their infancy, the very form and features 
of English law.” And this, indeed, at a future the author himself will be found 
to indicate. The Conquest, by itself, effected far less direct alteration in our laws and 
institutions than the author appeared to suppose, and the change was infinitely more 
gradual and progressive than he here represents. The Noirnans brought the trial by 
battle and the feudal system ; and this was all that was distinctive in ilicir system. 
All the rest — all that has remained to us — was of Koman origin. Although it may 
have been developed in the Norman jieriod, it was not characteristically Norman, and 
would have been, no doubt, in due time developed by any nation as it attained civilis- 
ation, and advanced in intelligence. The laws of the Conqueror and his successors 
preserved the laws and cuBtoms of the Saxons, save so far as inconsistent with 
any laws and institutions' which he introduced. The principal change he intro- 
duced was a development of the feudal system, which was military in its character, 
and therefore did not interfere with civil institutions, and not necessarily with civil 
rights, except within the limits of its own operation. The customary rights of the 
agricultural tenants, who formed the main body of the people, were confirmed. 
There is a remarkable passage in Bracton which very well explains what occurred at 
the Conquest, and is the account given in the Mirror, which says, that at the 
Conquest many freeholders were forced to hold their lands in villenage ; which im- 
plies that it was not a universal revolution: — ‘^Fuerunt etiam in conquestu liberi 
homines qui liberi tenuerunt teneinenta suaper libera servitia vel per liberas con- 
suetudinas, et cum per potentiores ejeqti essent, postmodum reversi receperunt eadam 
tenementa sua tenenda in villenagio, faciendo inde opera servilia : sed certa et no** 
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Conquest and to the consequences of that revolution that the juri- 
dical historian is to direct his particular attention. A new order 
of things then commenced. The nature of landed property was 

minata ; et nihilominus liberi quia licjet faciat opera servilia cum non faciunt 
ea ratione personarum sed ratione tenementorum. ” — {Bracton, lib. 1, c. 11, fol. 7). 
That is, they were not villeins, though they held their land in villeinage, subject to 
the invaders who had ejected them. It is manifest that this was not a universal, or 
legal, or political change, but the result of individual acts of spoliation, and probably 
only against the tenants of those who had forfeited their lands in war. And there 
is a remarkable passage in the Mirror, which affords an apt commentary \ipon the 
above, and a striking illustration of what occurred at the Norman, and probably at 
the Saxon conquest. It says that the first conquerors (and, as the work was origin- 
ally written in the Saxon times, this no doubt included the Saxons, though, of course, it 
also applied to the Normans) enfeoffed the earls, barons, knights, and villeins, some 
to hold by tenure for the defence of the realm, and some without obligation of service, 
and some to hold by villein customs, as to plough the lord’s lands, to leap, cut, and 
carry his corn or hay. And it is said villeins .are tillers of land, and of villeins, 
there are tillages called villenages, and that villeins became freemen if their lords 
granted or gave to them any free estate of inheritance to descend to their heirs, or if 
the lord took homage from them** So that the land might be made freehold without 
deed. And then it is said, And although the people have no charters, deeds, or 
muniments of their lands, (^^c., they who 80 held), nevertheless, if they are put out 
of their possessions wi ongfully, they might be restored to their estates as before, 
because they could shew that they knew the certainty of their services and works by 
the year^ as those whose a^icestors before them were astraeis (v^e., serfs), for a long 
time.” — {lb,) From which it plainly appears, that some villeins becaiOe, by castom 
or implied grant, tenants in socage, or by certain plough-service, which was a free- 
hold tenure, and so made them freemen ; for it was a maxim in law that freeholders 
must be freemen ; and, therefore, to have a freehold was to be fx'ee. This pt)wer of 
custom must have been of inconceivable value and importance to the great body of 
the people, who were thus becoming gradually emancipated, and raised from slavery 
to villenage or serfdom, from villenage or serfdom to freedom ; and this may explain 
the attachment of the people to what they called the ‘‘customs of the Confessor,” 
i,e,y the customs known and remembered as of his time, by the generation of men 
living at and after the time of the Conquest. And it is remarkable, that in the Afir- 
ror, immediately after the passage just quoted, follows this: “And thereupon {Le, 
upon the customary enfranchisement of villeins by their lands becoming freehold) St 
Edward, in his time, caused inquiry to be made of all such who held and did to him 
such services as ploughing his land, besides their lawful customs,” — i.e. those who 
became emancipated through holding any of their land by certain socago or plough- 
service, which made it freehold, and so made them free, irrespective of other services. 
And it is added, “ that many of them were wrongfully forced to do other services, to 
bring them into servitude again” (76.), which, no doubt, was after the Conquest, and 
caiised that great cry among the people for the restoration of the custorxis of the Con- 
fessor — ix,, of the Confessor’s time. These, customs and tenures 'were expressly con- 
firmed by the Conqueror, No sudden or sweeping change in our institutions was 
effected, and all the municipal institutions, as well as the manorial, were maintained. 
So the tenure of land, except so far as regarded those who held under military tenure 
— ^that is, by knight^-service, which applied only to the nobles and knights — the 
common freehold tenures, also the tenure in villenage, were left unaffected. The’ 
charter of the Conqueror, indeed, imposed an oath of allegiance upon all freemen ; 
blit allegiance implies protection, and the chai-ter went on to guarantee their posses- 
sions ; and though it also imposed, as a condition, readiness for military service for 
the defence of the realm, there is nothing to carry it further than that obligation, 
which already existed, and is indicated in the laws of Canute as to military reliefs 
{vide ante). The Gonqxieror expressly confirmed the customs of the country as to the 
rural tenantry, villeins, or freemen. No doubt, as Lord. Hale says, the Conqueror, 
like all previous conquerors, took into his hands all the demesne lands of the crown 
{Hist Bng, Lorn, p. 97), and no doubt, also, he seized the lands of all who had been 
in battle or rose in rebellipn against him {Tb, 97), and in re granting thesedands, im- 
posed m^tary service as the condition of tenure. But that great authority cites 
Spelmah, and an ancient record whic h he quotes, and maintaii?t^fil.t]b\^5^t misum 
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entirely changed; the rules by which personal property was directed, 
were modified ; a new system of judicature was erected ; new 
modes of redress conceived ; new forms of proceeding were devised ; 

allowed to retain their lands upon the ancient tenure (98);. and he cites the 
great case of the recovery of a large number of manors, after the Conquest, according 
to the ancient laws and customs of 15nglaiid, the record of which is set out at length 
by Lord Coke in his Reports, and also by Spelman, in his Life of Ladmer us {Mist. 
Coni, Laia^ 98.) Lord Halo shews that it was only partially the possession or the 
tenure of land was altered, and so as to the rule of descent; it was, he says, altered 
little by little,” an expression which accurately expresses the historic truth. Thus, 
then, the changes in the tenure of land were, in the words of Hale, introduced n('t at once, 
but by little and little,” and were not general, but, for a time, only partial and gradual. 
And this was the real character of all the changes introduced at the time of the Con- 
quest, and so it hjis been on all similar occasions in our history ; and therefore the 
statements which follow can only be taken as true, subject to this important (pialiii- 
catiou. The changes that were effected, indeed, were j-ather by judicial than legisla- 
tive authority, and were mainly the result of alterations in the system of judicature. 
But the statement that a new s^'^stem of judicature w as created, for example, is not 
correct, and is calculated to mislead ; for, as already pointed out in the Introduction, 
nothing is so remarkable in our legal history at this era as the absence of any appa- 
rent change in our legal system, and the skill with which it was modified without 
being changed ; which will be seen in the history of this and the next reigns. 

It is to be observed, with regard to the estates of the church, it is clear that their 
tenures were not altered ; for Gianville, wlio was chief justiciary under Henry II,, 
distinctly states in his celebrated Treatise that the baronies of the bishoprics “ are 
held in Iraiikalmogne (lib. vii. c, 1). Littleton (juite confirms this, and Lord Hale, 
as already ha.s been seen, strongly contests the notion that there had been any general 
alteration in the tenure of the land of the kingdom at the Compicst. If, therefore, 
Blackstone stated ‘‘that the Conqueiw thought fit to change the spiritual tenure of 
frankalmogne, under w’hich the bishojis had their lands during the Saxon government, 
into the feudal tenure by barony ” (2 hla. Comm, 150), all that is irnpoiiant is bis 
distinct admission that the tenure was so before the Conquest ; the tostiniony of 
Gianville?, of Bracton, of Littleton, and of Hale is overwlielming to show that the 
tenure had not been legally changed. The changes produced in the laws after the 
Conquest being the result rather of judicial than legislative changes, it would have 
been better to have first given some account of those improvements in the judicature 
which led to these results. Instead of this, however, the author has given, without 
any authoi'ity, a theory of sudden change, including the sudden institution of a curia 
regis, to which he seems to ascribe great importance ; whereas, the ordinary justice of the 
country, court and criminal, being local, and remaining so for a long time, it was in the 
local judicature the most important changes took idaco, and those very gradually and 
by degrees. Towards the end of the chapter the author gives some account of a change 
instituted in the j^roceedings of the county court, which led to a result not less im- 
portant than the establishment of trial by jury in all cases ; but ho failed to notice the 
not less important fact that it was before the king’s justiciary the court was held, and 
that he directed the jury to be sworn, and thus elFected this important change. That 
was one instance of the important changes effected, not by legislation, but by judicial 
decision, and therefore gradually and by degree.^. And in the order of time and events 
these changes in the judicature which produced these results, and then those clianges 
which tiiey produced, should have been recorded. Moreover, these changes for the 
must part did not take place in the reign of the Conqueror, nor of his successor ; and 
though tlie beginnings of some of them took place in this reign, they were for the 
most part commenced in the reign of Henry I., and carried out in that of Henry II. 
Both of these reigns constitute eras or epochs in our legal history far more important 
than that of the Conqueror, w^hose conquest was rather a political than a legal event, 
and made no sudden or immediate general change in the law^s or institutions of the 
country ; and though the Conquest led to these changes, it was indirectly and almost 
accidentally, and chiefly by the gradual development of legal principles in judicial 
decisions. It was not, therefore, the direct effect of the Conquest so much as its in- 
direct and accidental consequences wliich produced these change.s, and thus it is they 
were so gradual and progressive. This would have been seen more clearly had the 
author separated the reigns of the Conqueror and his successor from those of Henry 
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the rank and condition of individuals became entirely new ; the 
whole constitution was altered ; and after fluctuating on a singular 
policy, pregnant with the most opposite consequences of freedom 
and slavery, by degrees settled into peace and orderly government. 
In short, a state of things then took place, from which, after in- 
numerable alterations, arose ■ the present frame of English juris- 
prudence. 

It has long been a debated question, in what manner William 
was the conqueror of this island ; nor has the discussion been con- 
fined to historians and antiquaries : the adherents of modern parties 
did, at one time, warmly interest themselves in the decision of a 
point, which they considered as involving consequences very ma- 
terial to the political opinions they avowed. The lovers of high 
monarchical authority thought they derived a very ancient and 
rightful title to all kinds of prerogative in the king, by maintaining 
^ that William made the people of this country sub- 
mit, as a conquered nation, to ms absolute will. 
The friends of liberty, admitting as it should seem, in some mea- 
sure, the consequences of such a claim, contended as firmly that 
William never assumed such powers, and was in truth no con- 
queror. Attempts have been made to explain the term conquest _ 
in such a manner as to get rid of any unfavourable conclusions from 
the word. It is said to have been a conquest over Harold, and not 
over the kingdom ; that conquest signifies acquest, or new acquired 
feudal rights ; i with other explications of the like design and im- 
port ; so important a matter was it esteemed to ascertain the true 
nature of this event in our history ; as if the tyranny of a prince 
who lived seven ■ hundred years ago, could be a precedent for the 
oppressions of his successors ; or any length of time could establish 
a prescription against the inalienable rights of mankind. The pre- 

I. and Henry II, The course of progression would then have been displayed, which 
it is the great object of legal history to exhibit. Instead, however, of that course, he 
has treated those three important reigns all together, and has thus produced great 
confusion, lost the chronological order of events, and missed the progression they 
illustrate. For exam pie,, he does not deal distinctly and separately with the reign of 
Henry I., and that elaborate body of laws of his reign, of which we have a rfiost valu- 
able collection, which is noticed and cited by Lord Hale, and is once or twice cited 
by our author, but of which he offers no account. Yet it is most important, as the 
middle stage between the state of our laws and institutions at the time of the Con- 
quest and for some time after it, and that period of development which they’ had 
reached in the reign of Henry II., under the auspices of Glanville, 

It is not easy to supply in notes deficiencies so extensive, still less easy is it to 
supply the lack of proper order and arrangement. All that can be done is to intro- 
duce, wherever ah occasion occurs, any omitted matter which tends to supply these 
deficiencies, and fill up the gaps and missing steps in the course of the legal history. 
In order, also, to draw some distinction 'between the reigns, and especially to mark 
the important era of the reign of Henry II., the titles of this and the two following 
chapters have been altered. The author had entitled them all William the Con- 
queror to John but as the most important portions of the first relate to the reign of 
"Henry II,, and the other two entirely so, it has been thought better to entitle the first 
'‘William L to Henry IL,” and the other two, Henry IL’^and “Henry II. to John.’" 

^ In the law of Scotland, at this day, feudii *aova^ or, as we call it, lands taken by 
purchase, are termed 0 / CONqu^T.— Pnw,. b, 3, tit. 8, s. 6. 



CHAP. II.J THE CONQUEST : ITS EFFECTS AND EESULTS. 57 

sent prevailing notions of free government are founded on better 
grounds than the examples of former ages, when our constitution 
was agitated by many irregular and violent movements : they are 
founded on a rational consideration of the ends of all government, 
the good of the whole community. To leave such useless disquisi- 
tions, let it suffice to relate the fact ; that William put off the 
character of an invader as soon as he conveniently could ; and took 
all measures to quiet the kingdom in the enjoyment of its own 
laws, and a due administration of justice. 

We are told, that in the fourth year of his reign, at Berkham- 
stead, in the presence of Lanfranc, archbishop of Canter- saxoniaws 
bury, he solemnly swore that he would observe the good coniiimed. 
and approved ancient laws of the kingdom, particularly those of 
Edward the Confessor ; and he ordered that twelve Saxons in each 
county should make inquiry, and certify what those laws were (a). 

When the result of this inquiry was laid before William, and he 
had set himself to consider the different laws of the kingdom more 
l)articularly ; he shewed a disposition to give a prefei-ence to the 
Danish, as more conformable with those of Normandy; being 
sprung from the same root, and bettor suited to the genius of his 
own subjects. This alarmed the English, who wished to have no 
more of that law imposed, than what had been incorporated into 
their customs by Edward the Confessor. They beseeched him not 
to recede from his solemn engagement ; and conjured him by the 
soul of Edward, who had bequeathed him his pi'esent sovereignty, 
to confirm the English in possession of their laws, as they stood at 
the death of the Confessor. To this William at length consented, 
and, in a general council,^ solemnly ordained (h), that the laws of 

{a) What took place is thus described in the preamble to the collection of laws 
wliich was the result of the enquiry, l^ost qiiartum annum adquisicionis regis 
Willohni ibtius tome, consilio baroiium suorum fecit sutnmonire perunivorsos patriie 
(iomitatus, Anglos nobilos sapientes et in lege sua erudites, ut eoruiu consuctudines 
a]> ipsus audiret. Electis igitnr de singulis totius patriae coniitatibus. xii jiiiejur- 
ando, impiimi»s sanxerunt ut cpioad posseut, recto tiamite in cid elites legum suarum 
ac consuetudiuuin sancita edicerent, nil pretermittentes, nil addentes, nil provaricando 
mutantes.” It is impossible to imagine anything more authentic, and yet the 
author elsewhere terms the collection ‘‘siiurious,"' by which, however, probably he 
meant no more than that the laws wore not enacted in this form under the Con- 
fessor, which, no doubt, is the case, for they purport, on the face of them, to be 
a collection of laws and CKstoms ; still, there is a suspicious omission of matters im- 
portant to the people. The first ten articles relate to the rights of the church, and 
the chief of these have already been noticed. The franchises of the nobility are 
mentioned, and the courts of the county and hundred. This is all that need he 
mentioned. The laws of the Conqueror himself were far more important. 

(b) These really did contain important guarantees. It has been seen that there 
was no alteration as to the tenure of land, save so far as military tenure was already 
obligatory, or might be made so by actual grant of land on such tenure, or so far as 
all tenures were conditional upon allegiance and the defence of the realm. Then the 
laws of the Conqueror commenced thus, Istse sunt leges et consuotudinus quas 
Willielmus rex, post adquiscionem Anglise omni populo Anglorum concessit tenen- 
das, eidem quas predecessor suus servavit.*' And among them was expressly mentioned 
the customary rights of the agricultural tenantry holding tenure or villenage, who 
formed the great body of the people, Colon! et terrarum exercitores non^vexentur 

^ Leg. Conq. 63. 



58 WILLIAM I. TO HENRY TI. [CHAP. II. 

Edward, with such alterations and additions as he himself had 
made to them, should in all things be observed. 

In this manner was the system of Saxon jurisprudence confirmed 
as the law of the country ; and from thenceforth it continued the 
basis of the common law, upon which every subsequent alteration 
was to operate. 

Though these alterations soon grew very considerable, yet the 
direct and open change by positive laws' was not great. The laws 
of William are in pari materia with those that remain of the Saxon 
kings, except such as introduced the feudal constitution, and the 
trial by duel. But a revolution was effected through other means, 
and that by slow and imperceptible degrees. The Normans brought 
over with them a disposition to favour the institutions to which 
they had been used in their own country ; and the comparative 
state of the two people enabled them to succeed in the attempt. 
Having, from their continental situation, had greater opportunities 
of improving their polity and manners, they had very far surpassed 
the Saxons in knowledge and refinement. This was discoverable 
in their laws, which were conceived and explained with some de- 
gree of artificial reasoning. Though this jurisprudence was simple 
compared with what it grew to in after times, it was conceived on , 
principles susceptible of the inferences and consequences afterwards 
really deduced from it. 

The doctrine of tenures being once established by an express 
law, all the foreign learning concerning them of course followed (a). 
The other parts also of the Norman jurisprudence, their rules of 

dthitum ei statutum, nec licet dominis removerc colon os a terris, dximmodo 
debita servicia persolovanf (A.-S. Laws, 481, c. 1; Laws of W, Conq. c. 29.) So the 
burdens imposed by way of relief were defined, not only as to the knights, 
and barons, and landholders, but as to the villeins, or leaseholders. Relevium 
villani melius averium,” ^‘qui terrain ad eensum annum teiiet sit ejus relevin in quan- 
tum imius anni census” {lb, 477). The jurisdiction of the county. and hundred 
courts was upheld, “Nemo querelam ad regem deferat, nisi ci jus defecciit in 
hundredo vel in cornitatu ” {Ih. 485), Oppressive distresses to enforce legal claims 
were repressed, “ Nullus namium capiat nisi recto in hundredo vel cornitatu tertii 
postulaveiit ” (c, 44.) The rights of relations to the ejfects of an intestate was 
admitted, “ Si quis pater familias casu aliquo sine testamento obierit inter 

se haereditatem i>aternam jnqualiter dividant” (c. 34.) Criminal procedure, according 
to the Saxon law, was simplified and improved : if a freeman was accused of theft, 
he might, if a good character, i')urge himself by his own oath ; otlieirwise, by that - of 
twelve compurgators ; and capital j)unishinent was confined to the graver cases. 

(a) It is presumed the author means military tenures, sed vide ante. This and the 
other modes of tenure existed in this country before the Conquest, as will have been 
seen from the Saxon laws. The whole of these passages are illustrations of the sub- 
stitution of theories in place of historical verities. The theory of the author was, 
that the English law was moulded on the Norman ; and he deduced his tlieory from 
What seemed to him, no doubt, a strong probability. But there are those formidable 
facta and dates — (1) that the British had in the ninth century a system of law and 
legal procedure as elaborate and complete as that of this country a century after the 
Conquest ; (2) that the Normans had no collection of laws until after ours was thus 
elaborated ; (3) that the Grand Comtumier of Normandy is subsequent in date to the 
great treatise of Glanville, and is plainly founded thereon. And Hale, therefore, was 
of opinion that the Norman law was rather borrowed from ours than ours from 
the Norman.. And thatAo^A were founded cm the Boman appears equally clear. 
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property and methods of proceeding, soon began to prevail : they 
were referred to and debated upon as the native custom of this 
realm, or very fit to be ingrafted into it; and, being once intro- 
duced and discussed in the king’s courts, which were framed upon 
the Norman plan, and presided over by Norman lawyers, they 
gradually became a part of the common law of England. 

The revolution effected by these means was very important in- 
deed. Besides tenures, with all their incidents and properties, the 
aula, or curia regis was established (a), as was the law of estates, 
the use of sealed charters, the trial by jury of twelve men, and 
the separate jurisdiction of the ecclesiastical judge. These 
were almost instant consequences of the Conquest. The other 
branches of the Norman law soon followed upon the like tacit admis- 
sion, that they constituted a part of the common law of the realm. 

We shall now consider those laws which were made 
by William the Conqueror, and have constantly gone Wiiiiatn the 
under his name (&). The regulations made by these Comiueror. 
laws seem, most of them, very little worthy of curiosity, as differ- 

(а) It will be observed tbat the author cites no authority for these statements, and 

they are far too extreme. There is no evidence that a “ curia regia was oatublished 
in this reign, and certainly not all at once ; though tliore is an allusion in William’s 
laws to the Justitiarius ilegia Laws^ c. i. 4(5), which cannot moan the sheriir, 

who is called Justicia llegis in the Laws of the Confessor (p. 445), bec;iuso it is 
supposed in the laws of the Conqueror that the sheriif is convicted before the justi- 
ciary of some misconduct. But that evidently implies an extraordinary jurisdiction, 
and, as already mentioned, the Conqueror’s laws had already enacted (juod nemo 
querlam ad regem deferat nisi ei jus defecerit in hundredo vcl coinitatu, (c. 4i5,) so 
that it is clear there was no curia regis with ordinary or priinaiy JurLsdictioxi, and 
that quite agrees with what the Mirror says, .Sf)eaking of the era of the Conquest — = 
that remedial writs directed the sheriffs to decide cases. “It was ordained that 
every plaintilF have a remedial writ to the shoriif, — questus est nobis quod, 
&c., et idco tibi (vices nostras in hac parte coiiimittentes) pru)cipimus quod 
causam illam audias et legitime fine decidas’’ (c. ii. fh) No other remedial writ 
is mentioned, and no curia regis, except the exchequer, which is desciibed a..s 
constituted for matters of revenue, and rather as an office than a courty..to “alfoer” 
or assess amercements. The amercements, indeed, are alluded to as imposed in the 
king’s court, but even in the laws of Henry I. the county court is called the curia 
regis (c. 7), and no other curia regis is alluded to ; so that not only is there no evidence 
of the establishment of a curia regis at this time, but there is evidence that there 
was no such court. As to trial by jury also, it was, ixs will bo seen, of very slow 
growth into a r#^al trial by jurors on evidence, and for ages the jury were only witnesses. 
As to estates, they have already been alluded to ; as to deeds, they were known long 
before the Conquest. 

(б) The laws of the Conqueror are (as the author states fiiither on), divided into 
separate portions, the first consisting of fifty chapters or sections, professedly (jmd to 
a great extent really) based upon the customs and laws of the Confessor, and have 
already been noticed ; and the author, it will be observed, of these most important 
portions has taken no notice. The next portion consists of laws which he himself, 
apparently at a later period, enacted, and which contain more political constitutions, 
of a more severe character, and more of the nature of the laws of Canute. These, 
it is to be observed, are numbered on with the others in the versions of the Jaws wliich 
the author cites, so that sec. 1 of the second series is cited by him as 51, and so on ; 
whereas in the last edition of the Anglo-Saxon laws they are separated in their numer- 
ation. In these, however, there is the important clause, that the laws of It.dward, 
i.e., of Edward’s time, should be observed, except so far as altered by any of the ney^ 
laws. “ Hoc quoque praecipimue ut omnes habeant et teneant leges Edwardi regis 
in omnibus rebus adauctis hiis quas constituimus ad utilitatem Anglorum ” (c. 13). 
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ing in notMng from the subject of many Saxon constitutions. 
They make some alterations in the value of weregilds and penal- 
ties. They sometimes merely enforce or re-enact what was before 
the law of the realm, taking notice of the differences observed by 
the three great governing polities, the West-Saxon, Danish, and 
Mercian. The parts of these laws which are most material are the 
following. 

The relief, or consideration to be paid’ to the superior upon suc- 
ceeding to the inheritance, was settled in the ease of an earl, 
baron, and vavasor, — the first at eight horses, the second at four, 
and the last at one ; these were to be caparisoned with coats of 
mail, helmets, shields, and otlier warlike accoutrements. ^ The 
relief of those who held by a certain I’ent was to be one year’s 
I’ent,2 and that of a slave, or, as he was now called, a villain, was 
to be his best beast. 3 It was directed, that if a man died intes- 
tate, his children should divide the inheritance equally.^ It was 
strictly enjoined that no one omit paying the due services to his 
loi’d, on pretence of any former indulgence.^ A regulation was 

The political constitutions tlie author notices farther on, and commences with those 
which are of a more municipal character. But in these he omits to notice the most 
important — as the imj^ortant laws relating to the coloni/' or villani, the^ tenants of 
manors, which have already been noticed, and to which it is here imp^ortant to, add an 
important law as to the servi, contained in the later series. Si servi permanserint 
sine calumpnia per annum et diem in civitatibus nostris vel in burgis vel rnuro val- 
latis, vel in castris nostris, a die ilia liberi efficianter : et liberi a jugo servitutis 
sine sunt in perpetuum’^ (c. 16), upon which this important point is to be noted : 
that the servi” are here distinguished from the villeins mentioned in the former 
series ; these villeins being tenants in villenage ; the servi, if not slaves, at all events 
are villeins in the sense of a personal, through predial servitude. It is very im- 
portant to observe this distinction, which the author altogether loses sight of, con- 
founding villeins with tenants in villenage, or even slaves with villeins. This law of 
the Conqueror may be best illustrated by some passages in the ' Mirror^ as to the 
villeins and their emancipation. It is particularly pointed out that all villeins are 
not slaves, but that they are regardant or attached to the possessions of their lords ; 
that they are tillers of land, dwellings in upland (i.c., country) villages, for of vil, it is 
said, cometh villeins, as of burghs, burgess, and of city, citizen ; and of villeins there 
are tillages, called villenages. Thus it is said that villeins become free in various 
ways, and, among others, by the lords allowing them to remain for a whole year within 
a city or upon the king's demesnes,” in a borough, for a borough was a town 
built upon part of the demesnes of the king, and owing him real service ; whence 
came tenancy in burgage, which thus can be traced back to the Conquest. In the 
present law, boroughs, which are Saxon, are distinguished from cities, which are Koman, 
there being, it is noticed, none of our cities not of Roman origin. Another thing to 
be no^d upon the law is, that as the Saxons found the municipal system here estab- 
lished, and merely adoi>ted it, so of the Conqueror, who found the Homan cities, and 
the Saxon boroughs, and encouraged them. Another law upheld and enforced the 
frankpledge system, which was the laws of the boroughs, the Saxon ** borh,” or 
pledge, being in part the origin of the borough, and the same term. The Conqueror 
was careful of the police of the realm, and there was a law enforcing upon all the 
municipal or civil authorities the duty of maintaining it. ^'Statuimus etiam, et 
firmiter prsecipimus, ut omnes oivitates, et burgi, et castella et hundreda to tins regni 
nostri singulis hoctibus v%ilentur et custodiantur pro maleficis et inimicis ; prout 
vice comites et alderm&,nni et prepositi, et ceteri ballivi et ministri nostri melius per 
commune consilium ut utiU^tem regni provi4ebunt,” (c. 6). And one weight and 
measure were established throughout the realm. 

- ! : M229 Conq. 22, 23, • 40. » 29. ^38. « 34. 
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made respecting namkim, or, as it has since been called, a distress, 
a kind of remedy which, according to some, was introduced by the 
Normans, and according to others was before in use here. It was 
directed,^ that a namium should not be taken till right had been 
demanded three times in the county or hundred court ; and if the 
party did not appear on the fourth day appointed, that the com- 
plainant should have leave of court to take a 'namium or distre.ss 
sufficient to make him full amends. Thus this summary remedy 
was considered only in the light of a compulsory process, and was 
therefore called districtio (and thence in after-times distress), fi’oin 
distrirgere, which, in the barbarous latinity of those days, sif>nified 
to compel. The remarkable law made by Canute in protection of 
his Danes was adopted by William, in favour of his own subjects. 
He ordained 2 that where a Frenchman^ was killed, and the peo]ile 
of the hundred had not apprehended the slayer and brought him 
to justice within eight days, they should pay forty-seven marks, 
which fine was called murdrum. By virtue of this, presentments 
of Englishery were made ; and all the former law upon the sub- 
ject was continued, with the single difference of putting French- 
man in the place of Dane. William forbade all punishments by 
hanging, or any other kind of death and substituted in the 
place of it several kinds of mutilation ; as the putting out of eyes, 
cutting off the hands or feet, and castration. This alteration was 
made, says the law, that the trunk may remain a living mark of 
the offender’s wickedness and treachery. 

There are some laws of William which establish the trial by 
duel, and sketch out certain rules for the application of it.^ By 
one law, the same liberty is given to an Englishman, which every 
Frenchman had in his own country, to accuse or appeal a French- 
man, by duel, of theft, homicide, or any other crime, which before 
that time used to be tried either by the ordeal or duel. If an 
Englishman declined the duel, then the Frenchman was at liberty 
to purge himself by the oaths of witnesses, according to the law of 
Normandy. On the other hand, if a Frenchman® appealed ati 
Englishman by duel, the Englishman was to be allowed his 
election, either to defend himself by duel or by ordeal, or even 
by witnesses ; and if either of them were infirm, and could not 
or would not maintain the pombat himself, he might appoint a 
champion. If a Frenchman 5' was vanquished, he was to pay to 
tho king sixty shillings. In case of outlawry,® the king ordained, 
that an Englishman should purge himself by ordeal ; but that a 
Frenchman appealed by an Englishman in such a case, should 
make out his innocence by a duel. However, if the Englishman 
should he afraid^ says the law, to stand the trial by duel, the 
Frenchman shall purge himself pleuM juram&nto, that is, by oaths 
of compurgators. 

1 229 Conq. 42. * 26. » Franoigena. * 229 Conq. 67. ® 68- ® 69- 

f 70. In these and the other passages the word is Francigena- 

8 De omnibus rebus utlagarias, 71, ® mdeat. 
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Thus was the trial by duel formally established in criminal 
inquiries ; but with such qualifications annexed, as shew a regard 
to the prejudices which both people had in favour of their own 
customs. The trial by duel in civil causes (a) does not appear 
to have been introduced by any particular law ; but when this 
opening was made, it soon began generally to prevail ; and indeed, 
after such a precedent, it had more colour of legal authority than 
the numerous other innovations derived from that nation. 

It was declared by a law of William i (&), that all free men 
Establishment should enjoy their lands and possessions free from 
of tenures, unjust exactious and talliages; so that nothing be 
taken from them but what was due by reason of services, to which 

’(a) There is one of the laws of William which has escaped the observation of the 
author, and apparently had reference to trial by jury — ^jurors in those days being, 
it will be borne in mind, witnesses. This law is in accordance with a series of similar 
Saxon laws, the origin of which evidently was to provide for trial by jurors, by pro- 
viding witnesses of transactions who might afterwards be jurors. Hence the present 
law — “ ne venditio et eniptio fiat, nisi coram testibus, et in civitatibus. Interdici- 
mus ut nulla viva pecunia vendatur aut ematur, nisi inter civitates, et hoc ante 
tres fideles testes,** (c. 10). This law probably had a twofold bearing, in favour of 
cities and of trade, and also in favour of the administration of justice, by providing 
pre-appointed witnesses who might be jurors. It is to be borne in mind that ordeal 
or battle were only resorted to from default of witnesses who might be jurors. If there 
were no witnesses, there could be no trial by jury ; and hence the recourse to other 
modes of trial, from an apparent necessity. From the Mirror it plainly appears that 
this was so, and that the duel, like the ordeal, was considered a mode of trial, and 
only resorted to in default of a better, and that the duel was considered less absurd 
than the ordeal, the parties being each szoot^n to the truth of their respective cases, 
and then attesting the truth of their oath by their persons ; wherefore this mode of 
trial was called juramentum duelli.” There are, it is said, many manner of proofs, 
by record, by battle, by witnesses*’ (^.c., jurors), “.And the usage of battle is allowable 
by the law, so that the proof in felony and other cases is often by battle, according to 
the diversities of the case. For in felony none can contest for another ; but in actions 
it is lawful for the plaintiff to make their battles by their bodies or by lawful witnesses, 
because in real actions none can be witness for himself ; and no man is bound to dis- 
cover his real right,” (the parties in the duel being, as already stated, sworn to the 
truth of what they contended for). Combats, it is added, may be in other cases than 
felonies, “ for if a man hath done any falsity to one, for which he is appealed, and 
denies it, it is lawful for one to 'prove the action either hy jury, or by any body, or by 
the body of a witness.’^ “And so it is in cases where you deny your gift, bailment, 
pledge, or deed, and in cases where the battle could not be joined, nor was there any 
witness, the people in personal actions used to help themselves by a miracle of God, 
(the ordeal) ; and if the defendant could not giye battle, and if the plaintiff had no 
witnesses to prove his action (so that there could not be a trial by jury, the jurors 
being witnesses), then the defendant might clear his credit by the miracle, or leave 
the proof to the iffaintiff, for Christianity suffered not that they be by such wicked 
arts cleared, if one may otherwise avoid it.*' And then it is stated that whoever waged 
the battle was sworn, to the truth of that for which he contended, so that he was a 
Juror, Thus, therefore, the ordeal was regarded as a mode of trial by jurors. 

(b) This is only one of several political constitutions, and it is important that they 
should be considered all together. They are the first in the second series of the Con- 
. queror*s laws, and amply exhibit his most matured policy. At the outset, in the 
first article, he propounds the wise scheme of a just and impartial rule over all 
classes and races of his subjects, with the view of blending them in one kingdom, on 
the basis of their common faith, “ Statuimus imprimis super omnia unum Deum 
per totiim regnum nosti’um venerari, unam fidem semper inviolatam custodiri, 
pacem e.t secritatem et conoordiam judicium, et j'usticiam, inter Anglos et Norman- 

i229CQnq. 55. 
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they were bound. What those services were, we are now going to 
consider. 

The most remarkable of William’s laws are cap. 62 and 68. 
The tenor of the 52d is this : Statuimus ut omnes Liberi homines 
foedere et saoramento affirment, quod intra et eoctra universum 
regnum Anglioe {quod olim vocabattir regnum Britannioi) JVtl- 
helmb suo domino Jideles esse velint^ iert'as et Ivonores illius 
fidelitate uhique servare cum. eo, et contra inimicos, et alienigenas 
defender e. The interpretation put upon this law is, that all 
owners of land are thereby required to engage and swear, that 
they become vassals or tenants, and as such will be faithful to 
William, as lord, in respect of the dominium (upon the feudal notion) 
residing in a feudal lord^; that they would swear, everywhere 
faithfully to maintain and defend their lord’s territories and title 
as well as his person ; and give him all possible assistance against 
his enemies, whether foreign or domestic.^ These engagements 
and obligations being the funda,mental principles of the feudal 
state, it was said that vrhen such were required from every free- 
man to the king, that polity was in effect established. 

As the enacting language of this law is in the first person 
plural, statuimus, and the king is spoken of in the third person, 
some writers think it must be considered as an act of the legisla- 
ture. A regulation that was at once to overturn the whole law of 
the kingdom wdth regard to land, could not well bo hazarded on 
any other authority ; and indeed chap. 58 of these laws, which 

nos, Francos, et P>ritones, &c. ; et inter omnes nobis, subjectos per universam monar- 
ciiiam regiii Ib'itanniie, lirrniter et iixviolabiter obsex’vari.'^ Then ctnnes article 52, 
extracted by the author. Next is an article placing all the subjects of the realm 
under the king’s protection, “ut omnes homines sint sub protectione et in pace 
nostra per universum regmim,” Allegiance and protection being correlative, they are 
thus closely connected in the laws. Thou comes the clause of immunity : “ Ut omnes 
liberi homines totius monarchite regni nostri habeant et tencant terras suas et posses- 
sioiies suas bene et in pace, libere ab omni exactione injusta, et ab omni tall agio, 
ita quod nihil ab eis exigatur vel capiatur, nisi, serviciuni suurn liberum, (piod de jure 
nobis facere debent, et facere tenentur, et prout statutum est eis, et illis a nobis datum 
et concessum, jure hfjcreditario in perpetiium.” Then comes c. 58, which the 
author extracts in the text, and then another, which he omits, and which is impor- 
tant for its construction, “ Ut omnes liberi homines sint fratres conjnrati ad riion- 
archiam nostram et ad regnum nostrum pro viribus suis ct faciiltatibus, contra 
inimicos pro posse suo defendendum, et viriliter servandum ; et pacem, et digna- 
tatem coron® nostrse integi’am observandum ; et al judicium rectum, et justiciain 
constanter omnibus modis pro posse suo sine dole et sine dilatione faciendam.” The 
scope of the whole seernS' to be simply allegiance and protection, and the defence of 
the realm, by means of knight-service, for the defence of the kingdom ; and possibly 
also, at the desire of many of the owners, it changed their former tenure into knight- 
service ; which introduction of new tenures, however, was not done without the 
consent of the council of the realm, as appears by the provisions already quoted, 
whereby it ap]>ears; says Hale, that there were two kinds of military provisions — 
one that was set upon all freeholds by common consent of freeholders, and was called 
assize of arms, and the other was by tenure, upon the infuedation of the tenant, and 
was sometimes called knight-service. And hence it came to pass that these estates 
descended to the eldest son {HisL C. L» 222). And by little and little/’ says Hale, 

this rule of descent was introduced into the other lands of the kingdom ” {Ibid.) 

1 Wright Ten. 68. • 
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dilates more largely upon the subject of this, refers to it as 
ordained per commune concilium. 

The terms of this law are very general ; and probably it was 
purposely so conceived, in order to conceal the consequences that 
were intended to be founded thereon. The people of the country 
received with content a law which they looked upon in no other 
light than- as compelling them to swear allegiance to William. 
The nation in general, by complying with it, probably meant no 
more than the terms apparently imported, namely, that they 
obliged themselves to submit, and be faithful to William, as their 
lord, or king, to maintain his title and defend his territory.i But 
the persons who penned that law, and William who promoted it, 
had deeper views, which were a little more explained in his 58th 
law. This constitution runs in these words : Statuimus etiam, et 
firmiter proecipimus, ut omnes comites -et harones, et milites, et 
servientes, et universi liberi homines totius regni nostvi prcedicii 
Jioheant et teneant se semper bene in armis et in equis, ut decet, et 
oportet ; et quod sint semper prompti, et bene parati ad servitium 
mum integrum nobis explendum, et peragendum, dim semper opus 
fuerit, secundum quod nobis de pbodis debent et tenementis suis 
de jure facere, .et sicut illis statuimus per commune concilium 
totius regni nostri proedicti, et illis dedimus et concessimus'in Jledo, 
jure luereditario (a). 

By this law the nature of the service to be performed is ex- 
pressly mentioned, namely, knight-service on horseback; and the 

(a) Lord Hale, commenting upon this, observes that it related to the assize of 
arms, and to services reserved upon grants made out of tlie crown lands, who held on 
knight-service : and he adds that these laws were not imposed ad libitum reyis, but 
were such as were settled by the common consent of the realm {Ibid. 107). So Hale 
observes elsewhere that the laws of the Conqueror confirmed the^ Saxon rule of des- 
cent, ‘‘Si quis intestatus obierit liberi ejus hsereditaten; sequaliter divident,*’ and 
goes on to point out that this led to some evils, “as it weakened the strength of the 
kingdom, for, by frequent parcelling and subdividing of inheritances, they became so 
divided that there were few persons of able estates left to undergo public charges. 
And, therefore, William having got into his hands the demesnes of the crown, and 
also many and great possessions of those that opposed him, disposed of their lands, 
or great part of them, to those that adhered to him, and reserved certain honorary 
tenures.’* That is to say, as far as ho could, he established tenure by military ser- 
vice. Lord Hale*s view of the meaning of the constitution, it has already been shown, 
is correct — viz., that it applied only to the assize of arms, or those who held of the 
king, either part of his demesnes, or forfeited land granted by him on military tenure. 
And this view is upheld by a reference to a passage in the Leges Henrici Primi ; 
which, though the author refers once or twice to the laws; he had not observed : — 
had “he read them, he would not have failed to notice it. The passage here referred 
to is: in c. 2, entitled “ De confirmatione legum Edwardi Regis : ** “Militibtis, qui per 
lorioaa terras suas deserviunt (or defendunt) terras dominicarum carucarum suariim 
quietas ab omnibus gildis et ab omni operse proprio, dono meo concedo, sicut tarn 
magno gravamina allevati sunt, ita equis et arma se bene istruaut, ut apti et parati- 
mnt ad siervitium meum et ad defensionem regni mei,** which implies merely that they 
should be ready for military service when required for the defence of the realm, but 
was equally obligatory before the Conquest, as appears from the obligation to render 
military. “relief*^ on the death of a noble or |:night {vide Leges Can., 32). It is 
evident that this ji^sege quite confirms Lord Hale’s view. 

1 Wright Ten. 79. 
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term of each feudal grant was declared to be jure hcereditario (a). 
This latter circumstance must have had a very considerable effect 
in quieting the minds of men respecting the nature of this new 
establishment. The Saxon feuds, being perhaps beneficiary, and 
only for life, were at once converted into inheritances ; and the 
Normans obtained a more permanent interest in their new property, 
than probably they had before enjoyed in their ancient feuds. 

From these two statutes were deduced the consequences of 
tenure: from these a new system of law sprung up (&), by which 
the landed property of the kingdom was entirely governed till the 
middle of the last century, and is, in some degree, influenced even 
at this day. The Norman lawyers, who were versed in this kind 
of learning, exercised their talents in explaining its doctrines, its 
rules, and its maxims ; and at length established, upon artificial 
reasoning, most of the refinements of feudal jurisprudence. 

By the operation of these two statutes, the Saxon distinction 
between bocland and folcland, charter-land and allodial (c), with 


(a) The author failed to observe that, from the nature of fends or fiefs, they neces- 
sarily implied a donation of land ; in that, it is manifest that Hale was right in his view 
that any altei’ation in tenure could onl^^ have applied either to the demesne lands of 
the crown, or to forfeited lands re-granted by the crown. As Giiizfot points out, when 
•the feuds were created the lands were given, and the Conqueror could only give lands 
which were his to give, and Hale conclusively shows that there was nothing like a general 
confiscation. The definition of ‘‘ feudal and allodial is very simple, as Guizot gives it. 
It is fe-od land, or property held as fee or reward ; and all-od land, or land held uiKton- 
ditionally and absohitely in full property. Guizot also points out that the word hene* 
ficium^ which preceded fe-od or fief, and meant the same thing, likewise on the face of 
it imported an estate or land received from a superior, and on the tenure of some 
service. He refutes the idea held by Montesquieu, Robertson, and apparently by 
Keeve, that benefices were revocable or temiwrary, and shows that they were here- 
ditary ; although some may have been temi)orary, or for life, as well as hereditary. 
And he accounts for the gifts I’eliefs *’) rendered on the death of the holder, by 
the desire to secure a confirmation and protection of the inheritance from the 
superior. For some centuries before the era of the Conquest, he thinks freehold or 
allodial property was becoming beneficiary, and estates became changed into fiefs or 
feuds, mainly from a sense of weakness and desire for protection, which was gained 
by becoming a member of the great feudal hierarchy or organisation under which the 
obligations of lord and vassal were correlative; and the lord was bound to protect hie 
vassal, as the vassal was bound to protect his lord {Lect. sur la Civ. en France^ loct. 
i.). This explains the spread of the feudal system, which, however, existed in its 
essence and substance before the Conquest, since “ reliefs ” and military reliefs were 
rendered, and were defined by the laws of Canute. 

(d) This is an error, for, as already shown, the system existed in substance before 
the Conquest, and, as Guizot shows, had been growing for ages. The prevailing 
error of the author is to lose sight of the progressive growth and development of in- 
stitutions. ^ 

(c) It has already been shown that our author confused these distinctions. There 
was nothing in the above “statutes,*^ or in any change effected at the Conquest, to 
alter them. Bocland meant land held by deed, which might or might not be 
hereditary, or allodial; for allodial land, e., common freehold land, might of course 
be conveyed by deed, and it was indeed that kind of land which was chiefly so 
conveyed. Feudal land was not so conveyed or transferred, and, on the other hand, 
folcland, or land held by custom, might be hereditary (as is the case with ‘‘ customary 
freeholds” at this day), though usually and originally not so. There was nothing 
in the feudal system to abolish or alter these qualities, of land. Feudal was indeed 
opposed to allodial, although, as already shown, allodial land could be converted 
into feudal; and so of lands already in the hand of the crown. The notion 

_ 
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the trinoda necessitas, and other incidents, was totally abolished ; 
and all the liheri homines of the kingdom, on a sudden, became 
possessed of their land under a tenure which bound them, in a 
feudal light, mediately or immediately to the king. Thus, if A. 
had received his land of the king (a), and B. had received his of 
A., B. now held his land of ^4. on the same terms, and under the 
same obligations, that A. held his of .the king (6) ; each consider- 
ing himself under the reciprocal obligation of lord and tenant In 
this manner it became a maxim of our law, that all land was 
held mediately or immediately of the king, in whom resided the 
dominium directum ; while the subject enjoyed only the dominium 
utile, or the present cultivation and fruits of it (c). 

This position led to consequences of the greatest importance. 
Nature of Military service being required by an express statute (c2), 

tenures. -fche other effects of tenure were deductions from the 

nature of that establishment. As all the king’s tenants \vere 
supposed to have received their lands by the gift of the king, 
it seemed not unreasonable that, upon the death of an ancestor, 
the heir should purchase a continuance of the king’s favour, by 
paying a sum of money, called a relief for entering into the 
estate (e). As he would be bound to the same service to which 

that the Saxon distinction between bocland and folcland Was abolished, is an 
entire error. In the laws of Henry I., which, at all events, are an extempor- 
aneous exposition of what was understood to be the law at that time, bocland 
is mentioned more than once; and there is a remarkable passage in the Mirror^ 
already quoted, in which folcland is distinctly described: ‘‘And although it be 
that the people have no charter deeds nor muniments of their lands, nevertheless, 
if they were ejected, or put out of possession wrongfully by bringing an assize (the 
remedy for a freehold), they might be restored to their estates as befoi e, because 
they could shew the certainty of their services ; and therefore it is said that St 
Edward caused an inquiry to be made of such as so hold by custom.’’ The origin 
of this kind of tenure is also explained in a previous passage, in vrhich it is said that 
only if a lord gi anted or gave to a villein an estate of inheritance, or even took his 
homage for it, then he would have such an estate, and be free ; yet he would have no 
deed to show, and the condition of his .estate would only be known by common 
custom. This was the oidgin of all the common fieehold estates of the kingdom as 
distinguished from those which were originally of military tenure. To suppose it 
therefoie abolished at the Conquest was an egregious error, 

(a) But then, in order to grant it, the king must have it, and he could only have 
it either because originally belonging to the crown, or because foi feited to the crown 
by rebellion, treason, or some other cause of escheat. The notion of any statute 
having altogether altered the tenure of all the lauds in the kingdom had been 
refuted by llale, and is entirely visionary. 

(h) This, it is conceived, is an entire error ; that is, it would not necessarily be so. 
A person holding by knight-service could grant out land to knights on like tenme, 
and they to ordinary freeholders on what was called socage tenure, i. e., a certain 
rent, either in coril or kind. The baron would be bound to the king to furnish so 
many km'ghfc^, and the knights to the barons to render their military service, but the 
socage tenants would be bound to their lords to render their own proper services. 

(<?) This is hardly accurate, and seems to confound usitafructus with proprietas, 
Vovfdnmm dweetmn meant rather political rule; dominium utile meant absolute 
proper^, for personal benefit. 

(of) Bed qucBve, vide suprd. 

(e) But the author had failed to observe, that as to reliefs, they were required to 
be rendered before the Conquest, on the death of any noble or "knight, and were 
military in their nature, consisting of arms, and horses, and trappings. (This appears 
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his ancestor was liable, and which was the only return that could 
be made in consideration of his enjoying the property, it seemed 
reasonable that the king should judge, whether he was capable, by 
his years, of performing the services: if not, that ^e, as lord, 
should have the custody of the land during the infancy; by the 
produce of which he might provide himself with a sufficient substi- 
tute, and in the meantime have the care or wardship of the 
infant’s person, in order to educate him in a manner becoming the 
character he was to support as his tenant. If the ward was a 
female, it seemed equally material to the lord, that she should 
connect herself in marriage with a proper person ; so that the dis- 
posal of her in marriage was also thought naturally to belong to 
the lord. 

The obligation between lord and tenant so united their interests, 
that the tenant was likewise bound to afford aid to his lord, by 
payment of money on certain emergent calls respecting himself or 
his family ; namely, when he married his daughter, it^en he made 
his son a knight, or when he was taken a prisoner. 

Besides these incidents, it was held that land should escheat, or 
fall back into the hands of the lord, for want of heirs of the tenant, 
or for the commission of certain crimes ; and, in cases of treason, 
‘that it should come into the hands of the king hy forfeiture. 

from the Laws of Canute, c. 71.) This implied an obligation to be ready to render 
military service when required for the defence of the realm, and this was all that 
was really involved in the feudal system, so far as it was lawful or legitimate. Q^iiis 
appeal's plainly from a passage in the Leges Jlenrici Primi, c. xiv., Dg relcvacion- 
ibus. This, in the first place, is taken entirely from the Laws of Canute, c. 72, which, as 
already shewn, disposes entirely of the idea of any sudden change of tenures at the 
Conquest. In the laws of Canute and of Henry alike, the reliefs are described as 
those of earls- -calh^d comites in the Latin version of Henry — and king’s thanes, or 
barons, who, as Ijord Coke says, whether king’s thanes — i, e., those who held lands 
of the king — or ‘Hhaines mediocres,” held as knights, by the obligation to military 
service when required for the defence of the realm. No doubt, after the 
Conquest, the tenure hy military service was developed, and indeed abused and 
perverted, into the system of exaction known as the “ feudal system;” and this indeed 
appears from the laws of Henry, for the charter states, Si quis baronum meorum 
sive aliorum qui de me tenent, mortuus fuerit, heres suus non redimet terram suam 
sicut facichat tempore fratris me% sed legitima et justa relcvacione relevahit earn. 
Similiter et homines baronum meorum, legitima et justa relevaciono relevabunt terras 
Buas de dominis suis.” So as to marriages, “ Et si quis baronum vel hominum meorum 
filium suarn riubitum tradere voluerit, sive sororem, mecum inde loquitur, Sed 
neque ego aliquid de suo pro hac licencia accipiam, neque ei defendam quin earn 
det, excepto si earn jungere vellet inimico meo. Et si mortuo barone vel alio 
homine meo, filia hsorcs remanserit, illam dabo consilio baronum. meorum cum 
terra sua. .. Et si, mortuo marito, uxor ejus remanserit, et sine liberis fuerit, dotem et 
maritagionem suam habebit, et^ etiam non dabo marito, nisi secundum velle suum. 
Si vero uxor cum liberis remanserit, et terras et liberorum custos erit, sive uxor sive 
alius propinquorum, qui Justus. esse debebit; et precipio ut baronea mei similater se 
contineant erga filios, vel filias, vel uxores hominum suorum” {Leges. Men, Pri, c. 1. ; 

Xau’5, c. i. p. 499), This shows that the pretended incidents of the feudal system, 
beyond reliefs (which were rendered before the Conquest), were mere abuses and 
usurpations, and recognised as such, so soon after the Conquest as the reign of Henry 
I. It also shows that there could not have been any such general alteration in the 
tenures of the kingdom as the author appears to have supposed, and he himself else- 
where in a note contests the notion that the feudal system was in this country 
established so fully as it existed abroad. Vide p. 79, in notis. 
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These were the fruits and consequences the king expected to 
receive from the doctrine of tenure ; these he demanded as lord 
from his tenants ; and they, in the character of lords, exacted 
many of the like kind from theirs. In this manner was the feudal 
bond riveted on the landed property of the whole kingdom. 

Thus far of the nature of tenures in general ; but tenure was of 
DiflEerent kinds tWo kinds ; tenure by hnight-service, and tenure in 
of tenure, socage. Tenure by knight-service was, in its insti- 
tution, purely military, and the genuine effect of the feudal 
establishment in England: the services were occasional, though 
not altogether uncertain, each service being confined to forty 
days.* This tenure was subject to relief, aid, escheat, toard- 
shij), and marriage. Socage was a tenure by any conventional 
service not militaiy (a). Knight-service contained in it two species 
of military tenure ; grand and petit serjeanty (6). Under tenure 
in socage may be ranked two species ; hurgage, and even gavel- 
hind, though the latter has many qualities different from com- 
mon socage. Besides these, there was a tenure called franhah 
mogne (c). This was the tenure by which religious houses and 
religious persons held kheir lands ; and was so called, because 
lands became thereby exempt from all service except that of 
prayer and religious duties. Such persons were also said to hold' 
in libera eleemosynd, or in free alms. 

Thus far of free-tenure, by which the liheri homines of the 
kingdom became either tenants by knight-service, or in common 

(a) Any certain service, so that the service be not knight-service, as rent {Lit-* 
ileton, c, v.). It is said that the reason why such tenure is so called is because soca- 
gium est servitiam socice, and “soca idem est quod caruca, a soke or plough. ‘‘ In ancient 
times a great part of the tenants, who held of their lords by socage, ought to come 
with their ploughs to plough and sow the demesnes .of their lords. And for that 
such works were done for the sustenance of their lords, they were quit against the 
lord of all manner of service. And becaxise the services were done with their ploughs, 
the tenure was called tenure in socage. And afterwards these services were changed 
into annual rents, but the name remains. And if a man holdeth of his lord by escu- 
age certain, it is tenure in socage, and not knight-service. But where the sum the 
tenant shall pay for escuage is uncertain, it is knight-service {Ibid,). And where the 
tenant is to pay a certain sum for castle-gard, it is socage tenure ; but if he has to 
do castle-gard, it is knight-service.’' (Ibid.) 

(b) This is an error. Tenure by petit serjeanty was where a man held of the king 
to yield to him yearly a bow, or a sword, or a dagger, or a lance, or a pair of gloves, 
or spears, or an arrow, or to do such several things belonging to war ; and such ser- 
vice is socage in effect ; because the tenant ought not to go, nor to do anything in 
person, touching war, but only to render certain things. And both species of ser- 
jeanty were only tenures of the king (Littleton, c. ix^), but knight-service might be of 
any lord (c. iv.). 'Again, grand serjeanty for the most part was for service within 
the realna ; knight-service might be out of the realm (Ibid., c. viii.). 

(c) Here again the author confounds two different distinctions. Tenure in burgage 
could not be tenure in socage, which was plough-service, but it was of its nature, 
being certain ; and as socage often was commuted for rent, for it was tenure in an 
ancient borough, under a rent to the king. Gavelkind was a customary right of 
descent, under which all the sons took, and related to the inheritable quality, not to 
the mode of tenure, or nature of services, though no doubt, for an obvious reason, 
gavelkind would always be socage. 

1 Wright Ten. 140. 
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socage. It is thought that the condition of the lower order of 
ceorls, who among the Saxons were in a state of bondage (a), 
received an improvement under this new polity. Nothing is more 
likely^ (6) than that the Normans, who were strangers to any other 
than a feudal state, should, to a certain degree, enh’anchise such of 
those wretched persons as came into their power, by permitting 
them to do fealty for the scanty subsistence which tliey were 
allowed to raise on their precarious possessions ; and that they 
were permitted to retain their possession on performing the 
ancient services (c). But, by doing fealty, the nature of their pos- 
session was, in construction of the new law, altered for the better ; 
they were by that advanced to the character of tenants ; and the 
improved state in which they were now placed, was called the 
tenure of villenage (d). Elevated to this consideration, ^ 

they were treated with less wantonness by the lords, who, ' eaage. 
after receiving their fealty, could not in honour or conscience 
deprive them of their possessions, while they performed their 
services. But the conscience and honour of their lord was their 
only support. However, the acquiescence of the lord, in suffering 
the descendants of such persons to succeed to the land, in a course 
of years advanced the pretensions of the tenant in op- 
position to the absolute right of the lord ; till at length 
this forbearance grew into a permanent and legal interest, which, 
in after-times, was called copyhold tenure'^. 

{oC) This is an error. Vide ante. The ceorls were not slaves. 

(6) Nothing in the world less likely than that the conquerors should seek to do 
good to any class ; on the contrary, Bracton tells tis that in many cases they dis- 
possessed the former owners, and made them, hold their lands in villenage (lib. i. c. 
11, f. 7). So that what the Normans did was not to raise villeins into free tenants, 
but to make freeholders into villeins. And so the Mirror says (c. 1). There can be 
no doubt, however, that the natural effect of this was that there were a superior 
order of tenants in villenage, who, as Bracton says, although they held in villenage, 
were not villeins, and that as time went on they by degrees got their lands emanci- 
pated (they themselves becoming freemen), the tenure being turned into freehold by 
its being rendered certain and inheritable. Bracton indeed distinctly says the ser- 
vice was certain (being plough-service) ; and the Mirror says that if the lord received 
homage from the tenant, he became a freeholder. Vide ante, 

(c) It has been seen that the laws of the Conqueror, confirming the customs of the 
country under the Confessor, simply maintained the customary rights of ceorls. 
The Conqueror declared in effect that the customary rights of the ‘‘ceorls’’ or 
villeins — the “villani” or coloni — should be maintained, “ Colon i et terarrum exer- 
citores non vexentur ultra debitum et statuturn’; neo licet doininis reinovere 
colonos a terras dummodo debita servicia persolvant” {Laws of the Conqueror,^ c. 
xxix). That these were the villeins is clear, for the next chapter calls them nativi, 
“ nativi non recedentia terras suis,*’ &c,, and the next again calls them coloni, as they 
are called in the Latin version of the laws of Ina, The above law of William is 
almost a translation of an imperial edict as to the coloni. The effect was that these 
customary rights were established, so that it was afterwards held that they could 
not be ejected so long as they rendered their customary service {Lilt, c. ix.). 

{d) It is evident from what follows, and from other passages, that the author supposed 
all the ceorls or villeins were originally slaves, and only rose to tenure in villenage 
by degrees. This was not so, though no doubt in the course of time slaves rose to 
be villeins ; but all villeins were tenants in villenage, though all tenants in yilJen^e 
were not villeins, as freemen might hold landa in villenage. This is all explained m 

1 Wright Ten. 216. * JMd. 220. 
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The military service due from tenants underwent an alteration 
in the reign of Henry II. The attendance of a knight only for 
forty days, was very inadequate to the grand purposes of war ; 
which, besides the delay from unavoidable accidents, often consisted 
in many tedious operations, before an expedition could accomplish 
its end : while, on the other hand, that short seiwice was highly in- 
convenient to the tenant ; who, perhaps, came from the northern 
parts of this kingdom to perform his service in a province of France. 

the Mirrory and to understand it is one of the most important points in our legal his- 
tory. The Mirror always distinguishes slaves from villeins, and says that villeins were 
“ regardant,’’ attached to manors, but that they held tillages or land in villenage. 
There is a remarkable passage in the Mirrovy evidently written soon after the Con- 
quest, and, at all events, written of that time, which shows exactly what was then the 
state of tenures. In the time of the first conquerors, it is said the earls were en- 
feoffed of earldoms, barons of baronies, knights of knights-fee, villeins of villenagesy 
burgesses of boroughs, whereof some received their lands, to hold by homage and by 
service for all time of the realm ; and some by villein customs, as to plough the lord’s 
lands, to reap, cut, and carry his corn or hay, and such manner of service {Mirror, c. ii. 
s. 28). It appears that the services of the villeins varied ; some plough-service, some 
to carry corn or manure ; but all the tenants held some tenements in villenage, if it 
was only their cottages, for they all lived upon the manors, and all alike were 
tenants of manors ; but these customs differed, and whether the custom was to 
render service, which was low and vile, or honourable, as plough-service, the 
tenure was tenure in villenage. But plough-service being of a higher character, and 
requiring some skill as well as labour, those who paid in such service gradually rose 
to be freeholders ; and all freehold tenure was originally, when not military, in soc- 
age. The truth is, that all through the Saxon times there had been a gradual, pro- 
gressive improvement in society, and there can be no doubt that the “ ceorls ” had 
become, many of them, tenants in socage, or fi'eeholders, and the villeins had become 
by enfranchisement free tenants of manors, and the theows, or slaves, had become 
villeins. This progress in society is one of the most interesting features in the legal 
history of those times. Our common freehold estates arose out of villenage. 
The passage above cited from the Mirror bears internal evidence of having been 
written soon after the Conquest, and, at all events, clearly refers to that time ; and 
it shows that at the time of the Conquest there were no freehold tenures, save either 
such as were military, or arose out of villenage, for freehold tenures are not men- 
tioned in the above enumeration as a distinct tenure. And it also appears that the 
process of gradual emancipation of the land of the villeins, and alteration by usage 
into freehold land, had begun before the Conquest, and it would seem that under the 
Confessor it was promoted and extended, as he ordered a careful record to be made 
of those who held by plough-service, which was the origin of these freeholds ; but 
th^,t after the Conquest many of these freeholders were coerced into villenage again. 
This remarkable passage fully illustrates what historians have in vain sought to ex- 
plain — the anxiety the great body of the people showed for the maintenance of the 
customs of the Confessor, Le.y the customs existing in his time. They wore the cus- 
toms by which the people held their lands. ' Our copyholds arose out of villenage. 
There is another passage in the Mh'ror, which clearly shows that the villeins were 
copyholders, even though of the lowest order. Another thing to be noted is that no 
more than the long tenure of copyhold land maketh a freeman a villein, the long 
tenure of land maketh a villein a freeman, for freedom is never lost by prescription ' 
or lapse of time (c* ii. s. 22). And again, it is there said that a man might say in 
his claim of villenage that the services he did were rendered for the service of villein 
lands which he held,' and not by service of blood {Ibid,), Elsewhere it is laid down 
that those are villeins who are born in that state, or adjudged to be so in a suit de 
nativo hethendo {Ibid* c. xi. s. 28). It is obvious that as there were no new creations 
of villenage after the last conquest by the Normans, both the modes resolved them- 
selves into the former, the suit only being the legal way of adjudging that a man 
was a villein ' by birth ; and there could at that time be no villeins but by birth. 
Perhaps they were originally slaves, but in the Mirror it is carefully laid down, 
that aU villeins s»re not slaves, though attached to the land {Ibid,). 
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Sensible of these inconveniences, Henry II., in the fourth year of 
his reign, devised a commutation for these services, to 
which was given the name of escuage, or scutage {a). 

He published an order, that such of his tenants as would pay a 
certain sum, should be exempted from service, either in person or 
by deputy, in the expedition he then meditated against Tholouse. 
This sort of compromise was afterwards continued ; and tenure hy 
escuage became a new species of military tenure, springing from 
the advantage some tenants by knight -service had taken of this pro- 
position 1 made by the king. 

In the same reign, a remission of the old service, which had in 
some degree been conceded by Henry I. (&) was ratified to socage 

(a) This had already arisen out of tenure by knight-service, and what Henry did 
was to compound for the commutation. Originally, if a knight failed to attend, his 
feud was seized ; afterwards, this was changed into an escuage or scutage, i.e., 
a fine levied 'per scutagium : and, in like manner, the knight could levy escuage on his 
military tenants. It became a practice after the Conquest to essoin or excuse their 
personal attendance, as on the ground of sickness, &c., a phrase afterwards im- 
ported into legal proceedings, with reference to excuse for non-attendance in court 
upon legal process, and in this sense it is used in Leges Hen.^ c. xli. s. 2, ‘‘Qui 
ad hnndretum sub monitus non venerit, nisi soinus legalis eum detinet,” &c. 
{Anglo-Saxon Laws, v* i. p. 549). So as to summons of a person out of the 
county a certain time was allowed, Et ultra non procedit ubicunque fuerit in 

• Anglia, nisi competens detineat eum soinus'’ {Ibid., c. xli., Ixi. ; c. vii.). “Si qui 
ad coinitatum venire noliiorit, nisi competens soinus eum detineat,^' &c. {Ibid., c. 
xxix. s. 3). But though the common law was that the tenant might excuse his per- 
sonal attendance, he was bound to find a substitute, as was decided in a case cited 
by Littleton, temp. Edward HI., and hence the commutation or composition ma<3e 
by Henry 1. {vide Littleton, c. iii). Afterwards the scutage was assessed by the 
barons, before they went on the war, and xiltimately it was assessed by parli.ament. 
The barons could levy escuage hpon their tenants, and there are instances of dis- 
tringases for it {Madd., 470, 471). There were talliages assessed on the tenant in 
ancient demesnes, and on the tenants in burgage. These also were at first assessed 
by the king’s officers, but ultimately all these impositions were assessed by the repre- 
sentatives of these various bodies, assembled in the common council of the realm, 
which led to a parliament. 

(b) The author gives no reference ; but probably refers to the charter of Henry 
confirming the customs of the country. This is the i)roper place to present an analy- 
sis of the Leges Ilenrici Primi, which are above alluded to, and have already been 
mentioned as quoted by our author, but of which he gives no account, and of which, 
it is plain, he had only derived his knowledge at second-hand, through some citations 
of it in other works ; as, for instance, in Hale. Had he read them, they would have 
preserved liim from many errors. He has sometimes attempted to represent them 
as worthless, on the ground that they were probably compiled after the death of the 
king whose name they bear, an obvious fallacy, already exposed with reference to the 
compilation of the laws of the Confessor, which no doubt was made under the Con- 
queror, but is none the less authentic on that account. Hale treats the compilation 
as authentic, and says, these laws of Henry I. are a kind of miscellany, made up of 
the ancient laws of the Confessor and the Conqueror, and certain parts of the canon 
and civil law, and of other provisions' which custom and the prudence of the king 
and council had thought upon, chosen, and put together” {Ibid. 161). And this may 
have been so, although the actual compilation was not made until after the close of 
the reign- Elsewhere Hale calls these laws of Henry I., “obsolete, and disordered, 
and confused, rather than settled legal institutions ; ” and no doubt this is true, and 
the law was in a state of transition. Still, no doubt, it contains a great deal of what 
was law at the time ; and Hale cites it, for instance, as to the law of descent (/^a. 
224) ; so the author cites it once or twice — his quotations, however, being evidentiy 
borrowed from Hale, he himself making no other citations from the laws. No doubt, 

1 A.D. 1159. Vide Spelm. Cod. in Wilk. Leg. p. 321. 
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tenants ; who grew now into the habit of paying a certain sum 
in money instead of rents in kind. 

Consequences Having SO far considered the quality or conditions 
of tenure, of tenure, as introduced by the Norman system; let 

us now examine the nature of that estatJd or interest a person might 

is not entirely a collection of law^ : it is also a treatise upon or exposition of the laws 
as then understood — in that respect resembling the treatise of Glauville ; but it is also 
a collection of laws, and one of great interest and importance, as illustrating an im- 
portant period^ of transition in the history of our laws, between the barbarism of the 
Saxon institutions and the more advanced developments of Glanville and Bracton, in 
the reign of Henry II, The compilation begins with the charter of Henry I., which 
commences with a confession of exactions and oppressions, civil and ecclesiastical, of 
great constitutional importance : — “ Quiaregnum oppressum erat injustis exactionibus, 
ego sane tarn Dei ecclesiam liberam facio ; ita quod nec vendam nec ad flrrnam ponam^ 
iieo, inortuo archiepiscopo, sive episcopo, aliquid accipiatn de dominio ecclesim vel 
hominibus ejiis, donee successor in earn ingrediatur. Ex omnes malas consuctudjnes 
quibus regnum Anglia opprimebautur inde aufero, quas malas consuetndines exparte 
suppono/* Then came the confession of feudal exactions already mentioned. Next 
comes a most important provision as to inheritance by testament or intestacy : — “ Si 
quis baronurn vel hominum meorum infirmabitur, sicut ipse dabit, vel dare disponet 
pecuniam suarn, ita datam esse concede. Quod si ipse preventus, pecuniam suani 
non dederit, nec dare dispoauerit, uxor sua, sive liberi, aut parentes, aut legitimi 
homines ejus, earn pro anima ejus dividant, sicut eis melius visum fuerit.'’ In a 
subsequent chapter of the ^‘Laws,'' there is this, which our author, after Hale, 
quotes as law at the time, though it has escaped their observation that this chapter is 
headed Consuetude West Sexe Primo pati*is feodum primogenitus films' 
habeat, emptiones vero vel deinceps acquisioioiies suas det ecu magis velit. Si 
bocland habeat quam ei parentes dederint, non mittat eum extra cognationem 
^(Leges Hen, Pri,^ c. Ixx. s. 21 ; Laws, v. i. p. 675). Then come the pro- 
visions as to military service, already extracted, and then the general confirmation of 
the laws and customs of the Confessor, with the alterations of the Conqueror. This 
would include the customs of socage and villenage, and perhaps may be what the 
author alludes to. The next chapter contains the charter to the city of London. 
Then follow a great many chapters, nearly a hundred in number, all of them of 
some length, and containing often as many as twenty heads and sections, in which, 
no doubt, are combined actual laws (as, for instance, that as to intestacy, c. Ixx., 
already extracted), and likewise expositions of the grounds and principles tif law as 
then understood and applied : these portions borrowing largely from the Roman and 
canon law — whole passages being copied therefrom, and entire edicts set out. All 
this illustrates the Roman origin of our law, because the treatise of Glanvillo, which 
is built upon the foundations thus laid down, along with that of Bracton, borrowed 
from Justinian, form, it is admitted, the bases of our common law. It is, of course, 
impossible to do more than give an analysis of this elaborate compilation ; but it is 
necessary to point out that it deals copiously with procedure, civil and criminal, 
courts, jurisdictions, &c. The general tenor of it supports the account given by Lord 
Hale, that the king composed the collection (i.e,, caused it to be composed), and 
udded his own laws, whereof some seem to taste of the canon law.” — {Hist, Com. 
Law). As to which, it may be said, that they more than taste,’ ’ seeing that eiitire 
chapters are taken from the civil or the canon law, especially as to the nature of 
jurisdictions, of judicature, and of procedure. Thus, c. iii., De Causanim Pertrac- 
tione vel Distinetione,’’ treats of the nature of causes, and so of the next head ; then 
s. Bf ^ De Causaiaim Proprietatibus.^* These seem rather in the nature of expositions 
of principles ; 6 treats of the division of counties, &c. Then, s. 7, '"De Generalibus 
Placitis Comitatuum’^ Sicut anti qua fuerit institutione formatum salutari regia 
imperio, vera nuper est recordatione firmatum, generalia comitatuum placita certis 
locis et vicibuB et diffini to tempore,^ per singulas Anglise proviucias, convenire 
deberc^ nec ullis ultra fatigationibus agitare, nisi propria regi.s necessitas, vel commune 
regni coiomodum sepius adjiciat. Intersint autem episcapi, comites, havones, cfcc., 
diligenter intendentes, ne malorum impunitas, vel graviorum pravitas, vel judicum 
Bubyersio, soli ta miseros lacerations confidant. Agantur itaque primo debita vere- 
OUnstiaiutatis jura^ secundo regis placita, postremo causse singiilorum dignis*8atisfac- 
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have in land, together with such incidents of ownership as naturally 
occur upon reflecting on property. The polity of tenures tended 
to restrict men in the use of that, which, to all outward appear- 

tionibus expleantur, et quoscunqixe scyresmot discordantes inveniet, vel ainore con- 
greget, vel sequestret judicio ... Si uterque necessario desit, prepositus et sacerdos, et 
quatuor de rnelioribus villte assixit pro omnibus, qui nominatim non ernnt ad placi- 
tiirn SLibmoniti. Idem in hundredo decrevimus observanduin, de locia et vicibus, et 
judicum observantiis, de cauais singulorum juatis examinationibus, audiendis, de 
domini et dapiferi, vel sacerdotis et meliorum bominum proesentia” (c. vii.). All this 
refers to the courts of the country and the hundred. But in a subsequent chapter 
(iii.) the county court is called curia regis. The next relates to the court of the 
. hundred, and of Decennaries : — Presit autem singulis hominiim novenis decimus, et 
toti simul hundredo unus de rnelioribus, et vocetur aldermanus, qui Dei leges et 
hominum jura vigilant! studeat observantia promo vere whence we see how 

ancient is the usage of aldermen sitting as magistrates ; and it is to bo observed, 
that although in our days the office and the phrase are applied only to municipal 
magistrates, in ancient times they applied equally to rural ; and, as Lord Coke long 
afterwards explained, a ‘‘ ward in a city is as a hundred in a county/' Thus, then, 
the Saxon S 3 ^stem of local administration of justice was distinctly u])hcld ; and one 
of the most interesting and important questions arising upon these laws, is 
whether they afford any trace of any other courts for the administration of ordinary 
justice between subject and subject, and especially of the establishment of a curia 
reyis for that object. Then comes a chapter (ix.), ‘‘ De Qualitatc Causarum," which 
distinguishes the nature of various causes, and as to ordinary causes says Et 
omiies causa terminetur vel hundredo, vel comitatu, vel halimoto, vel dominorum 
curiis,” i.e., either in courts-baron, or the hundred coxirts, or the county courts (s. 4.). 
And in conclusion, it points out how some causes concern the king: “ Soca vero 
placitorum alia, proprie pertinet ad fiscum regiurn, et singnlaiiter, alia participatione, 
alia ixertincnt vicocomitibus et rninistris regis, in firma sua, alia pertinet baronibus 
Rocham et sacham {i e., domestic jurisdiction), habentibus.” Then c. x., “ De Jure 
Hegis/* treats of causes which concern tho king, and his rights : — Hsec sunt jura 
quBB rex solus et super omnes homines liabet in terra sua, comrnoda pacis et sccuri- 
tatis institutione retenta, infractio pacis regis — murdrum, utlagaria (outlawry") in- 
ceudium, robaria, &c., injustum judicium : defectus justitiev " — an impoi tant head, 
under whicli a largo number of cases were brought into tho king's superior courts 
wlien they were established, on the ground of a failure of justice in the local tribu- 
nals Hiec sunt dominica placita Regis : nec pertinent vicecomitibus vel mini»s- 
tris ejus, siiu3 difiinitis prselocutionibus in firma sua." Then, c. xi., “ De Placitis 
Ecelesiae pertinentibus ad Regern," treats of ecclesiastical causes coming under the 
jurisdiction of the crown : — ‘‘ Sunt alia qusedam placita Christian etatis in qxiibus 
rex partem habet," and then it contains many, considered common to the king and 
the bishops, a^s some cases of tithes, withholding of Rome’s fee (Peter’s pence), and 
church scots, the killing of ecclesiastics, &c. Under this head occurs the following, very 
important with reference to subsequent disputes, as a recognition of the canon law : — 
Qui ordinis infracturam faciet, emendet hoc, secundum ordinis dignitatem : Ubi- 
cumque recusabitur lex Dei just<5 servari, secundum dictionem episcopi, cogi oportebit 
per mundanam protestatom ; et omnis emendatio communiter emendatur Christo (i.c., 
by the church), et rex.’' This is explained to mean that the king may take pecuniary 
penalties, "^permissum est pecunialem emendationem capere, secundum legem patriot, " 
that is, if the act were at once an offence against the secular law and the ecclesiastical. 
The lay and spiritual tribunals might both proceed according to their respective juris- 
dictions, and that of the latter would be enforced by tbe former. And in another 
chapter (xxi.), the same thing is expressed, that the king has a-part in these classes of 
cases, “Si cogi oporteat per mundanam potestatem, ut rectum fiat" (A.-iS'. Laws, v. 
h p. 528.) All this, be it observed, is mainly a compilation of the Saxon laws upon 
the subject, which, according to the Conqueror’s charters, were all confirmed. After 
another chapter on a similar subject, comes one to which the ISTorman sovereigns 
attached great interest, and which became the subject of gross extortions, and there- 
fore the subject of a clause in Magna Charta ; — “Quse placita mittunt homines in 
misericordisD Regis," i.e., made them liable to fine or amercement at the suit of the king. 

“ Hsec mittunt hominem in tniserecordia regis, infractio pacis, contemptus brevium 
suorum, utlagaria ; et qui earn faciet in jure regio sit, et si bocland habeat, in manum 
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ance, was their own. When the land of the Saxons was converted 
from allodial to feudal, as above described, it could no longer be 
alienated without the consent of the lord, nor could it be disposed of 

regis veniat, furtum probatum, et morte dignttm : et murdrum/' Then the clause 
as to reliefs is precisely the same as Canute’s law on the subject, which seems 
to show that the system of military service was not altered. Then c. xvi., 
De Pace Curiae Regis,” at* first sight tnight seem to relate to a court of justice ; 
but it is very clear that it does not so, as it makes no allusion to a tribunal, and 
merely alludes to the limit within which an offence of violence, committed within 
the precincts of the royal residence, shall be deemed an infraction of the peace of the 
king, “ Tam longe debet esse pax regis a porta sua ubi residens erit,” &c. (c. 16.) After 
one or two others of no importance comes c. xix,, De Justitia Regis,” ^.e., quae ad jus- 
tltiani vel indulgeutian regis et fiscum censentur, cum appendiciis suis ; nec, sine 
diffinitis praelocutionibus pertinent vicecomtibus, vel prepositis ejus, in firma sua.” 
Then c. xxiv,, ‘‘De Judicis Fiscalis Jurse,” says that “Super barones socnam suain 
(domestic jurisdiction) habentes, habet judex fiscalis justitiae legis observantiam, et 
quicquid peccabitur in eorum personam ; nemo enim f orisfacturam sui ipsuis habuit 
sedfortasse dominus ejus c. xxv., “De Privilegis Procerum Angliae,” (in which Speh 
man thinks the Proceres mean the lords of manors) “ si exurgat placitum inter homines 
alien jus baronum socnam habentium, tractetur placitum in curia domini sui, de causa 
commimi,” in the county court, which, in c. xxxi., is called “ curia regis.” Then, 
in c. xxix., “ Qui debeut esse Judices Regis,” “regis judices sunt barones comitatns ” 
(which Spelman and Coke consider to mean the freeholders of the county) “ qui liberas 
in eis terras habent, per quos debent causae singulorum tractari,” as opposed to 
villeins and mean persons. And then it enacts that “ Qui ad comitatum secundum 
legem subrnonitus, venire voluerit, culpa sit,” &c. Then, c. xxxi., “ De Capitalibus Pla- 
citis,'’ is very remarkable as to the judicature of the time : “ In summis et ca 2 )italibus 
placitis uniis hundretus vel comitatns judicetur a duobus, non unus duos judicot. 
Si inter judices studia diversa sint, ut alii sic, alii aliter fuisse contendant, viucat sen- 
tentia meliorum, ot cui justitia magis acquieverit, Interesso comitatui debent epis- 
copi, comites, &c, quse Dei legis et seculi negotia justa considoratione diffiniant 
Recordationem curiae regis nulii negari licet, alias licebit, per intelligibiles homines 
placiti: unusquisque per pares suos judicandus est, et ejusdem provinciao.” This 
shows that the county court was called “ curia regis,” and that in it sat the bishops 
and the barons, as judges, but that they were not the triers, and it was open to them 
to have the aid of jurors or witnesses, upon whose findings they could determine. 
Indeed, it is clear, that causes were tried by the vicinage. Thus in c. xxxiii., “Do Placiti 
Tractando ; ” “Si quis in curia sua vel in quibuslibet agendorum locis, placitum trac- 
tandum habeat, convocet pares et vicinos suos, ut inforciato judicio, gratuitam, et cui 
contradici non possit, justiciam exhibeat. Defectus quippe justitise, et violenta 
recti eorum destitutio est, qui causas protahant in jus regium.” Here wo see very 
clearly exhibited the benefits and the faults of the local system of judicature then exist- 
ing — the benefits of local knowledge, and the mischief of local partisanship. So, 
in c. xxxii., “ De Placito Tr^-ctando in Justo Judicio.” Another, c. xli., shows that a 
man could be summoned in one county to a suit in the court of another, 
the time for appearance being lengthened according to the distance from 
the court — w'hether one, two, three, or four shires intervened. So much as 
to the local jurisdiction of the old local tribunals. But in subsequent chapters 
there appear to be allusions to the jurisdiction of the justices itinerant, who, 
we know from records in the Exchequer, went their circuits regularly at least as 
early as the 18th of Hen. I., and whose itinera had certainly commenced under the 
Conqueror, in whose reign several cases occurred of trials in the county court before 
the king’s justiciaries (vide post). In c. xlii. there is mention made of summons “a 
rege vel justicia ejus.” . So c. xlvi., “ Si quis a domino suo vel justicia implacitetur.” 
And c, liii, “ Qui secundum legem subrnonitus a justicia regis ad comitatum venire 
Bupersederit, reus sit,” &c., which appears to refer to the summonses issued by the 
justices itinerant. It appears from various other chapters that the king’s justices— 
perhaps itinerant justices — ^took cognisance of the pleas of the crown. Thus, c. lii., 
“ De proprio placito regis. Si quis de placito proprio regis implacitetur a justicia ejus, 
non debet justiciss vadium recti denegare.” It appears from other chapters that it 
was well established that pleas could only be taken in the counties. Thus c. xlvi., 
“ Si quis a justicia implacititur, submoneatur in eodem comitatu.” Hence it would 
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by will. These, with other shackles, sat heavy, upon the possessors 
of land ; nor were at last removed, but by frequent and gradual 
alterations, during a course of several centuries. The history of 


be necessary to send justices of the king into the counties, and therefore it would be 
necessary that they should have power to summon the men of the county ; and thus 
it is provided, Qui secundum legem submonitusa justicia regis ad comitatum venire 
supersederit reus sit,” &c. (c. liiL) “ Clericus per consilium prelati sui vadium dare 
debet, cum dederit in accusatione ” (c. lii.) The hundred court was to be held monthly, 
and the county court twice a year, like the modern circuits (c. li.) No one without 
legal authority was either to take or to rescue distresses, or what would in later times 
have been called levies under a distringas, in order to enforce appearance. Nulli 
sine jndicio vel licentia, namiare liceat alium in suo vel alterius. Nemo justicia) vel 
domino sum namium excutere presumat, si justi vel injusti coajuatur, sed juste repetet 
plegium ofFerat et terminum satisfaciendi. Si vicecomes namium capiat, ad propin - 
quiorem regis curiam dimittat, nec vendat ipsa die (c, li.) Si quis vadium recti 
justiciaedenegaverit, tertio interrogatus, overseunesse culpa sit, et ex judicio licet retineri 
eum, donee plegios inveniat, vel satisfaciat ” (c. lii.), where we see the origin of out- 
lawry, arrest, and bail. Then there is a chapter about settlement of copartner- 
ship accounts (c. Iv.) ; and another as to how differences are to bo settled between 
landlords and their tenants, whether as tenants of the manor, or as lessees ; and how 
complaints against stewards of manors are to be tried (c. Ivi.) Then there is a chapter 
as to differences between neighbours as to boundaries, which are to bo settled either in 
the lord’s court or the hundred — some enactment analogous to which might be very 
beneficial in our own times. These specimens may suffice to show that this compila- 
tion of laws mark an important era in our legal history, and are indicative of a state 
of transition to a liigher development of law. It would be difficult to find any later 
laws of which the germs are not to be found in this compilation. It is to be observed 
that this compilation is not the only source from which laws of Henry I. may be col- 
lected. In the Mirror of Justice there are several laws of .Henry I. mentioned, as 
that those who survived their wives wbo were with child by tlicxu should hold their 
wives* inheritance for ever** (c. i. s. 34); which is quite different from the ‘^tenancy by 
the courtesy,” as it afterwards was settled. So it is stated as to civil ]u'ocodure, that 
wdiereas it was at first defined that plaintiffs should have security, Henry I. put the 
mitigation in favour of poor plaintiff's, that it should be according to their ability 
{Ibid.) So it is stated, that in the time of Henry I. it was oj’dained and assented to 
that jurors sworn upon assizes and the like, should not take fees {] bid. c. ii. s. 14), 
which shows that juries were, in his time, used in civil cases. So, as to process in 
civil actions, it is said that it was ordained by Henry I. that offenders should first be 
arrested until they found bail, and then distrained by their lands to value of the de- 
mand; and if they then made default, that their land should be delivered to the plaintiff 
until they had made satisfaction (s. 24), which is remarkable as showing that the 
subsequent statutes as to arrest and bail, only followed a previous practice. Afterwards 
it is stated, that in personal actions defaults were to be thus : that 

defendants were distrained to the value of their demand, and afterwards, for 
default after default, judgment was given for the plaintiff’ This usage was changed 
in the time of Henry I., that no freeman was to be distrained by his body for 
an action, personal, venial, so long as he had lands; in which case the judgment 
by default was of force till the time of Henry HI., that the j)laintiff should 
receive his seisin of the land, to hold until satisfaction was made (c. iii, s. 5). 
Several laws of Henry I. are mentioned in the Mirror as to criminal procedure. Thus 
it is said that Canute ‘‘used to judge mainpernors according as their principals, when 
their principals appeared not in judgment ;** but Henry I, made this difference, that 
the ordinance of Canute should stand against mainpernors who were consenting to 
the fact (c. ii. s, 15), So it is mentioned that he moderated the law as to forfeiture 
of lands on conviction of felony {Ibid.), These citations are of interest, as showing 
the law in a course of gradual progress and development, by means of judicial deci- 
sions, or legal ordinances of the king in council. It is stated in tho Mirror to have 
been ordained by Henry I. that none should be arrested nor imprisoned for slander 
(i.c., on charge) of mortal offence felony) before he was indicted thereof by the 
oaths of honest men, before those who had authority to take such indictments, and, 
then they were to be seized by their bodies and kept in prison till they cleaxed them- 
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these alterations in the descent, alienation, and other properties of 
feuds, is wrapt in obscurity during this early period ; however, we 
will endeavour to trace such circumstances relating to it, as can be 
collected from the scanty remains of antiquity. 

Of primoge- By the introduction of tenures, there is no doubt but 
niture. 'primogeniture, or a descent of land to the eldest son, 
began to prevail ; yet it is found, that as low down as the reign of 
Henry I.,i the right of primogeniture Was so feeble, that, if there 
were more than one son, the succession was divided, and the eldest 
son took only the primum patris foedum ; 2 the rest being left to 
descend to the younger son or sons : but this soon went out of use, 
or was altered by some statute now lost ; for in the reign of Henry 
II. the eldest son was considered as sole heir : and so fixed was his 
right of succession to an inheritance held by his ancestors, that it 
could not bo disappointed by alienation, Thus stood the law with 
regard to tenures by knight-service ; but the same reasons not hold- 
ing with respect to socage-lands, they were not subject to the same 
law ; for so late as the reign of Henry II. the sons succeeded to 
socage-lands in capita equally ; but the capital messuage was to go 
to the eldest son ; for which, however, he was to make proportionate 
recompense to the others. But this partible inheritance in socage- ^ 
land was not universal ; for, if it was not by custom divisible,^ the 
eldest son was heir to the whole. Both in knight’s-service and soc- 
age, if a person died leaving only daughters, they all succeeded 
jointly and equally, the capital messuage being given to the eldest 
daughter, upon the terms above-mentioned. 

solves of the charge before the king or his justices (book i. c, ii, s. 20); a most impor- 
tant law, remaining to this day, save so far as it is altered by the statutable power of 
justices of the peace, a change which belongs to the age of Edward I. It maybe con- 
venient here to mention the subsequent charters, up to Henry TI. {See Black- 
stones Charters.) Stephen, at his accession, granted a charter that the church 
should be free, and that he would not act in ecclesiastical affairs uiicanonically, and 
that the dignities and customs of churches, as held by ancient tenure, should remain 
inviolable ; and that, while episcopal sees should remain vacant of pastors, they and all 
their posse.ssions should be committed to the care and keeping of ecclesiastics, or 
other honest men of the church, tmtil a pastor should be canonically appointed. He 
declared that he would abolish all injustice and exactions introduced by sheriffs or 
others, and that he would observe and cause to be observed all the good and ancient 
laws and customs in civil or criminal matters. He also granted another charter, 
which granted and confirmed to the barons and people all the liberties and good laws 
and customs which had been confirmed by Henry I., and were held in the time of the 
Confessor. Henry II. granted a charter briefly to the like effect : I have granted 
and restored and confirmed to the church, and to all my barons and tenants, all the. 
customs wliich Henry I. granted to them. In like manner, all evil customs which 
he abolished, T grant to be abolished. And I will that the church, and all my barons 
and tenants, do hold all their usages, liberties, and free customs freely and peaceably, 
and as freely and fully and securely as Henry I. confirmed to them by his charter.” 
To understand the evil customs*' as to the laity, it is only necessary to refer back 
to the charter of Henry 1. To understand the ‘^evil customs'* as to the church, it is 
necessary to mention that the Conqueror and his sons weie in the habit of keeping 
sees vacant for 3"ears, in order to take the revenues. At the death of William II, he 
held several sees so vacant (Lingard^ vol. i. p. 272 ; vol. ii. o. 3.) 

X Leges 17. » Hale's Hist. Com. Law, 25fl. 

9 Si non antiquiths divisnm. Glanv. lib. 7, c. 3. 
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The right of representation in prejudice of proximity of blood, 
though, perhaps, not an unlikely consequence of the legal notion of 
primogeniture, did not so soon establish itself. The minds of men 
revolted at a rule which gave the inheritance to an infant, only be- 
cause he represented the person of his father, in exclusion of the 
uncle, who was nearer of blood to the grandfather, from whom the 
fee descended ; especially when regard must be had to the calls of 
military service, which an infant tenant was not capable of per- 
forming. If to these considerations we add the little tenderness 
that was shown to the titles of such feeble claimants in those days 
of violence and’ oppression, we can easily account for the slow pro- 
gress which was made towards establishing the right of repre- 
sentation. 

With all these reasons against it, representation was not admitted 
as a rule of descent, even so low down as the reign of Henry II, 
Glanville states this very point, as a matter concerning which there 
was a variety of opinions in his time, A man, says he, dies leav- 
ing a younger son, and a grandson by his elder son ; and it was a 
question between the son and the grandson who should succeed. 
Grlanville seems to think, that if the eldest son had been foris- 
\miliated^ that is, provided for by a certain appointment of land at 
lis own request, the grandson should have no claim against his uncle 
respecting the remainder of the inheritance of the grandfather ; 
though perhaps the eldest son might himself, had he survived. i 

As the descent of crowns kept pace with the descent of private 
feuds, we may, from this doubt in Glanville, be able to account for 
the conduct of king John in excluding his nephew Arthur from 
the throne ; and from the different opinions which were then held 
concerning it, we may collect, that he had some colour of right and 
law for what he did ; the rules of inheritance, as to the point then 
in question, not being precisely ascertained and settled. In France, 
where the right of representation had more generally obtained, that 
king was clearly esteemed an usurper ; and as such, his title denied 
and opposed. In England, where that mode of descent had not 
yet been fully fixed, he was more generally held to be in lawful 
possession ; or, at least, the objection to his right was such as 
admitted much debate and question. At what precise time these 
doubts wore removed, and representation became universally re- 
garded as a rule of descent, can only be conjectured. Probably, in 
the latter part of this very reign, when such a notorious event was 
recent, and had brought the subject under examination, our law of 
descents received this new modification from the Continent.^ 

When the succession of collaterals first took place, and when re- 
presentation amongst collaterals, is involved in equal obscurity ; we 
only know, that in the time of Henry II. the law was settled in 
this manner. In default of lineal descendants, the brothers and 
sisters came in ; and if they were dead, their children ; then the 
1 lib. 7, c. 3. » Dalr. Feud. 212, 
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uncles,^ and their children ; and lastly, the aunts, 2 and their child- 
ren : observing still the above distinction between knight’ s-ser vice 
and socage, and between males and lemales.^ 

The law of feuds prevailed in this country as a custom, grounded 
upon the admission of the 52d and 58th laws of William the Con- 
queror. The particular rules and maxims of it gained footing im- 
perceptibly, borrowed perhaps from foreign systems, but more com- 
monly deduced by the analogy of technical reasoning. The effect 
of them upon our land is seen and known ; but their source, or the 
time of their origin, is too remote and obscure to be pursued at 
this day.^ 

The restraint on alienation was a striking part of the feudal 

Of alienation This restraint was partly in favour of the 

a ena lon.^ superior lord, and partly in favour of the heir of the 

tenant. Whichsoever of these considerations imposed the first restric- 
tion, it is certain the first relaxation of it contained a caution that 
regarded the interest of the heir. A law of Henry I, says, Acqui- 
sitiones suas det cui magis velit ; si Bocland autem haheat, quam 
ei parentes sui dederint, non mittat earn extra cognationem suam.^ 
This permission, which enabled a man to disappoint his children 
of his lands purchased, was qualified in the time of Henry II. ; 
for then it was laid down for law, that a man should alien only ‘ 
part of his purchased land, and not the whole, because be should 
not jilium suum hceredem exhceredare. But if he had neither son 
nor daughter, he might then alien a part, or even the whole, in 
fee.® And though he had children, he might alien all his pur- 
chased lands ; provided he had also lands by inheritance, out of 
which his children might be portioned. It was thought reason- 
able, that a man should have liberty to dispose of sueh lands as he 
had, by his own purchase, procured to himself ; but the genius of 
this law would not so far dispense with its usual strictness, as to 
allow him altogether to disinherit his children. 

The alienation of purchased lands led to the alienation of lands 
coming by descent ; but this was under certain qualifications, and 
not without the like restraints, which we have before mentioned in 
the case of purchased lands. Part only of an inheritance, which 
had descended through the family, could, in the reign of Henry II,, 
be given to whomsoever the owner pleased ; so that, upon the 
whole, a person in his lifetime might, in some cases, dispose of all 
his purchased lands, and a reasonable part of those taken by' 
descent, but could give neither of them by will.^ 

It is an opinion, that 8 alienation first became frequent in bur- 
gage-tenures (a). It seems as if the holding in them was never 

(a) “ Tenure in burgage is where an ancient borough is of which the T?ing ie lord, and 
they that have tenements within the borough hold of the king, that every tenant 

» AmnevAu . ® MaierimB. ' 3 Glanv. lib. 7, c. 4. 

♦ Ingrediturqm mlo, et caput inter nMla candit. ® Leg. Hen. 1. 70. IVide ante p. 72.1 

« Glanv. lib. 7, o. 3. ^ Ibid. 8 Dai,.. Feud. Prop. 99. 
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very strict ; and, as persons living in that sort of society sooner got 
loose from an habitual reverence for tenure, and, from their occupa- 
tion, stood in need of a more exchangeable property, it is probable 
alienations might happen there more early than among other 
tenants. 

When alienations had become established in burgage-tenures, 
the alienation of purchased lands in many instances, and of lands, 
descended in some, was by degrees permitted, as we have before 
seen. All these alterations broke in upon the original notion of 
tenure and its qualities ; and in the reign of king John prevailed 
to such a degree, as to occasion the restrictions imposed by the 
Glreat Charter. Thus far of tenures and their incidents, of which 
we shall take our leave for the present- 1 

ought to pay to the king a certain rent. And so it is where another lord — spiritual 
or temporal — is lord of a borough, and the tenants of such a borough hold of their 
lord, to pay each a certain rent {Littleton, c. x.). It appears from this that the 
origin of boroughs were ^‘vills/' or “towns/* terms which originally meant a house 
and estate in the country, the Roman “ villa being the original, and the British or 
8axon “town’* meaning originally a single house or farm in the country, whence to 
this day the phrase is bomotimes used in that sense. Then, as the lord gave leave to 
tenants to erect houses on payment of rent, a town, in the more modern sense, arose. 
And so, as Littleton says, every borough is a town, though every town is not a 
borough (ThicL) ; for two or three houses may make a town or township, but a 
borough implies something of more importance; “for,** says he, “of such old towns 
called boroughs came the burgesses of the parliament wlion the king liath summoned 
lus parliament** {Ihld.). And as the word “borough** is simply the Saxon word 
“borh,** or burgh, which, all through the Saxon laws, is used in the sense of an 
assemblage of inhabitants within the same “frankpledge,** the ‘‘boroughs’* must 
be as old as the Saxons. On the other hand, it is manifest that many towns 
must be much older, espocialiy such as are, or once woi-o cities ; and that 
such places as have always been, or were anciently called cities, such as London 
and Yoik, although, it may be, no longer called cities, or, peihaps, now 
comparatively deserted, were of Homan origin, being the “municipia,” or muni- 
cipal colonies, and “ civitates,” established during the Roman occupation. And, 
therefore, Littleton, ignoring, like other sage^ of the common law, what is of 
Roman origin, was in error when he wrote that boroughs arc older than cities. 
That which distinguishes boroughs from other and more modern towns is, as he 
says, “ ancient custom or prescription.** “ And the greater part of such boroughs 
have divers customs and usages which be not had in other towns ; for some 
have a custom that if a man have issue many sons, and dieth, the younger son shall 
inherit within the borough, which custom is called Borough-English. And so in some 
boroughs by custom the wife shall have for her dower all the tenements which were 
her husband’s. Also in some boroughs, by the custom, a man may devise by his tes- 
tament his lands and tenements within the borough. And this course is the custom. 
And no custom is to be allowed but such as hath been used by title of prescription — 
that is, from time out of mind. And many other customs and usages have such 
ancient boroughs** {Ibid,). But cities such as London and York have customs still 
more ancient, deiivod from the Romans. — Vide Bro, Ahv. “Custom,** pi. 25, 10. 

1 Such is *the ‘shape which the feudal polity, after its introduction into this country, 
gradually assumed. [The author here introduced a long note excusing his not having 
entered into the foreign feudal system, concluding thus :]— Feuds, properly so called, 
namely those at the will of the lord, were no part of the system established by W^illiam ; 
his famous law expressly declares that he had granted them jure kcoreditario. The 
uncertain casualties of tenures were soon ascertained by express charters of liberties, 
repeatedly granted by our i^orman kings. On the death of the ancestor, the fee was 
cast upon the heir by construction of law, who entered as into a patrimonial, not a 
feudal property. Such was the law of English tenures, at their earliest appearance ; 
and to this it is to bo attributed, that through all our law-books and reports, from Br^* 
ton to Coke, and further down, there is no allusion, no reasoning, that bears any relation 
to feuds or feudal law, in this sense of it ; and those who have arraigned Lord Coke for hia 
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The judicature of the kingdom was thrown into a system con- 
formable to the new polity (a). The objects which first present 
themselves, on contemplating the introduction of Norman judica- 

(( 3 &) This subject, which lies at the basis of all others, as regards changes of the 
law during the period in question, seeing that the changes were mainly the result of 
judicial authority, our author has not sufficiently brought out. As already has 
been shown in the Introduction, it was seen th5,t the laws could only be altered 
iu that way, gradually and by judicial authority, and that with this view the 
judicature and procedure must both be improved. The difficulty was, how- 
ever, that the people clung with tenacity to their old institutions, and espe- 
cially to the old turbulent popular tribunals, the courts of the hundreds and the 
county, the evils of which are alluded to in the laws of Henry I., which have 
been cited, and are described by Lord Hale {History of the Common Law^ p. 7), 
from whom our author borrows some passages in a subsequent page {vide post). 
The difficulty was solved in this way ; the old tribunals, or at least the old assemblies 
were retained, and they were, at the same time, slowly and by degrees so far modified, 
as to deprive them of real power, until, at length, becoming first virtually supersedecl 
and. then obsolete, they were practically, except in trivial cases, abolished. The mode 
in which this was effected, — which constitutes one of the most curious, interesting, and 
important events in the course of our legal history, — was altogether lost sight of by 
our author, so that, the essential point in the legal history of the period having 
been missed, all the rest is lost in confusion and obscurity. It was effected in this 
way. The sheriff, it will be recollected, presided in these assemblies, and he was tlie 
criminal judge. Orirniual justice, it will be borne in mind, was, as is noticed in the laws 
of Henry I. , necessarily local, and administered in the counties (as it is to this day), and 
civil justice was most conveniently so. And no doubt it was this in a great degree 
which made the people cling so to their local, popular, tribunals ; and if they could be * 
made to see that justice could be better administered, and yet by local tribunals, 
they would not be so likely to cling to these popular institutions. So it was managed 
thus. In the first place, the king appointed, as his judges, barons or knights, or eccle- 
siastics, men fit to be judges ; next he appointed them sheriffs, so that here was one great 
point gained, that there were fit and proper judges both in the civil and criminal 
courts of the county. Of the fact there is no doubt, owing to the learned industry 
of Mr Foss; see many instances of it in his Lives of the Judges, vol. i., pp. 377, 189, 
186, 264. And he shows that even chief justiciaries were sometimes sheriffs, and 
that a sheriff often held several counties, and for several years {Ibid., pp. 264, 392, 
373, 343). Or again, if the sheriff was an able man, the king made him his justice or 
justiciary. Or again, learned and f«l)le men, at first chiefly ecclesiastics, were sent 
down by royal commission, or writ, to convene and preside at a county court. These 
men, having some notion of what a civilised system of procedure should be, would, 
of course, be shocked at the spectacle of a turbulent county court, and would revolt 
from the idea of such a noisy tumultuous assembly being deemed a court of justice. 
And their first object would be to improve it. The way in which to do so was simple 

silence on this head, have passed, in my mind, a very hasty judgment on the extent of 
^ that great lawyer’s learning, , . . 

lawyers of this country, like the people, impatient of foreign innovations, soon 
moulded the institutions of Normandy into a new shape, and formed a system of feuds 
of their own. The usage and custom of the country became the guide of our courts ; 
who have invariably rejected with disdain all arguments from the practice of other 
countries. [This view is in accordance with that of Hale, who, as will have been . 
seen, denied that there had been any such sweeping alteration of the tenures of the land 
as some had supposed.] 

For a knowledge of the feudal system, as far as concerns an English lawyer, we are to 
look no farther than Glanville, Bracton, and Littleton. And as far as it is to be collected 
from the work^ of these and other English lawyers, the feudal system of England respect- 
ing landed property is discussed in this and the subsequent parts of this History (as I 
should think) at as groat length as could conveniently be done consistent with the plan 
of such a work. 

The design of this History seemed to make it absolutely necessary to adhere to this 
plan.' To investigate the ffist principles of our law, and to pursue them through all the 
modifications and applications, all the additions and changes to which they were sub- 
jected in different periods of time, is an inquiry that called upon the writer rather to 
reduce and simplify bis materials, than to seek for new ones, or extend his views. 
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ture, are the separation of the ecclesiastical from the temporal 
court, and the establishment of the curia regis. By an ordinance 
of William the Conqueror, the bishop, with all ecclesiastical causes^ 

and easy enough, and was indeed already pointed out by rude beginnings in the 
Saxon laws, or the usages introduced, at all events in criminal cases, by Alfred — 
that is, the swearing of a certain number of men as judges; in short, the* empanelling 
2 ^ jury to try the case under the direction of a skilled and learned judge. And, ac- 
cordingly, early in the reign of the Conqueror this was attempted, and the experiment 
was tried with great success in what Lord Coke, Selden, and Lord Hale all cite 
as the ‘‘great case,’’ or “famoufe case” of the suit by the Archbishop of Canterbury 
against Odo, Bishop of Bayeux, to recover a number of manors in the county of Kent — 
a case tried at a county court on Penendon Heath, with the aid of a jury, that is, of 
twelve men out of the county, sworn to decide tmly on their knowledge. Lord Coke 
sets out the whole record in the Preface to the 9th Part of his Reports, and Selden sets it 
out in his notes on Eadmerus. And although, as the judgment was that of the county 
courts it is so stated in the record, there is no doubt from contemporary history that 
twelve men were sworn, and that made it a trial by jmy. Our author mentions the 
case in a subsequent portion of this chapter ; but misses its main point, and fails to 
observe how it happened that a Bishop presided at the court — not the bishop of the 
county, but a foreign bishop, whose authority could only have been derived from royal 
commission. That this was not the only instance of the kind, is shown by Mr 
Foss, who cites another case (Lives qf the Judges^ vol. i. p, 26), There also the king 
sent a foreign prelate down as justiciary into the county, and he empanelled a jury 
(Ibid,). Sir James Mackintosh cites the former case, and says “ it has much the ap- 
pearance of the dawn of trial by jury ” (History of England^ vol. i. p. 275), And as, 
in each instance, the judge fined one jury for giving a wrong verdict, and empanelled 
• another, that eminent historian truly observes that there was a new trial, which im- 
plies a power in the judge to instruct the jury on the law. And it is indeed stated in 
the record of the first case, that a bishop, as eminently skilled in the law, came by the 
king’s command to instruct the jury as to the customs of the realm, the law. 
The substantial resemblance between this proceeding and a modern assize is manifest. 
It is difficult to see in what the two proceedings differed, For the county assizes, at 
this day, sit under commissions issued into the different counties, each commission 
is for the county ; under it the sheriff convenes the gentlemen of the county as the 
grand jurors, and the farmers and traders, the representatives of the ancient free- 
holders, the suitors at the county court, as jurors. There is still the sheriff and the 
county court, there is the king’s judge and the jury; and the only difference between 
that proceeding, and the one which took place on Penenden Heath eight hundred years 
ago, is, that the j urors then gave their verdict of their own knowledge. At a later time, 
the curia regis gradually rose, taking cognizance first of cases between the crown and the 
subject, which arose in the exchequer;*, and then of cases between subject and subject, 
such as afterwards came into the common pleas. The notion that all this had any con- 
nexion with feudality is mere error. It was the progressive growth of law. The 
judges who sat in that high court often went into the counties to hold the courts 
there, and the justices, who had acquired experience in the counties, were called to 
that high court. The serjeants-at-law, then beginning to be known, sat with the 
sheriff or justiciary in the county courts ; and the most learned and eminent men in 
the kingdom, laymen or ecclesiastics, were appointed to serve the crown as judges, 
either in the curia regis, or the courts of the counties. All this will be found 
described in the first vol. of the Lives of the Judges, by Mr Foss, and its effect upon 
the administration of justice must be too obvious to require to be pointed out. It is 
manifest tjiat the decisions of these judges, either in the counties or in the curia regis, 
must have had a great effect in moulding procedure, and improving the law. And 
we have scattered through the Mirror of Justice, numerous judicial decisions and 
many “ ordinances,” which no doubt were no more than judicial decisions, of a most 
important character, and gradually modifying and improving the law, until it reached, 
in the reign of Henry II., the form in which we have it presented to us in the learned 
treatises of Glanville and of Bracton. From the 18th Henry I., the records of the 
exchequer prove that king’s justices went into the counties on their circy,its or itine-. 
racies ; and there can be no doubt that from the time of the great case of the Arch- 
bishop of Canterbury, that course of proceeding was preserved. The result was that 
the county court in its old form lost its repute, and the way was prepared for a prac- 

P 
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was separated from the sheriff (a) ; and the ealdertoan, or earl, re- 
ceiving a feudal character, began to hold his county court as the 
feudal lords did theirs (6). This was done by the sheriffs who, 
soon after the Conquest, if not before, grew to be a different person 


tice which virtually destroyed it, except for comparatively small cases. That was the 
practice of requiring the suitor to take out a writ to the sheriff in any case above the 
value of forty shillings, which was the ancient lin^t, according to the Mirror, of the 
jurisdiction, not of the county courts, but of the courts baron {vide ante). Writs used 
to be sued to compel the sheriff to proceed, and now it was said they were required 
to enable him to proceed. The effect was, that the suitor, in all cases above the 
amount, had a writ out of the king’s court, and had to pay a fee for it, no doubt 
as great as he would have to pay for a writ in the king’s court. The Mirror 
makes this a great grievance ; money at that time being extremely scarce. The 
natural result was, that the suitors in the more important cases preferred to sue in the 
king’s court ; added to which, the king’s courts would remove the suits, if at all im- 
portant. Hence the county court declined in credit. In the reign of Henry I., when 
it was endeavoured to improve it, the bishops and barons were desired to attend it 
{Leges Henrici Primi, c. ii.) ; but in that reign, and tfiat of Henry II., the king’s judges 
had .long gone into the counties on their circuits, and as it was inconvenient always 
to make the sheriffs judges, or judges sheriffs, they convened the counties under 
special commissions at county courts, independent of the sittings held by the sheriff, 
and, of course, empanelled juries. (They were enabled to convene the men of the 
county by the laws of Henry I., and could easily direct juries to be empanelled.) 
Thus, in the reign of Henry III., the old county courts had so far declined that the 
bishops and barons were excused from attendance {Mirror, c. i.) ; and, on the other 
hand, the resemblance between the old county coui'ts and the new courts held by king’s 
judges was so great that the chief men of the county considered tl^^ey were entitled 
to sit as if they formed a part of it. In the reign of Richard II. this was prohibited, 
and it was ordained that no lord, or other in the county, little or great, shall sit upon 
the bench with the justices, to take assizes in their sessions in the counties of England 
(20 Richard I L, c. hi). Thus, then, the assizes, held by the king’s judges finally super- 
seded the old county court, which, though in law retaining its jurisdiction, in prac- 
tice virtually lost it. The change, it will bo observed, took not less than three 
centuries of progressive innovation, and gradual altenation, to effect it ; and through- 
out the*whole period there was no violent or sudden change, and the alteration was 
effected so silently and quietly that probably the people at that period hardly observed 
it. It is obvious that the effect of this improvement in the judicature and in the 
procedure for the administration of justice, must have had an equally powerful, 
though equally unobserved, effect in gradually moulding and modifying the law. 

{a) This is not correct : it was not the bishop who was removed from the county 
court, it was the ecclesiastical causes which were removed from it to a sex)arate court 
of the bishop; the reason assigned being that it was not becoming that the laity 
should meddle in ecclesiastical matters. The edict was ‘‘ Ne ullus vicecomes, aut pre- 
positus seu minister regis, iiec aliquis laicus homo, de legibus quse ad episcopum per- 
tinent, se iiitromittant, nee aliquis laicus homo alium hominem, sine justicia ej^iscopi 
ad judicium adducat {A.-S, L., v. i. 495). There was no idea of removing the bishop 
from the coupty court ; and, on the contrary, in the “ Leges Henrici Primi ” we find 
it Carefully provided, “ Interesse comitatui debent ejnscopi comities, et ceterse 
potestates, qufC Dei leges et seculi negotia justa consideratione diffiniant j(c. xxxi., 
L,, c. i. 2>. 534} ; and again, c. vii,, ^‘Intersint autem episcopes, comites, &c., 
deligenter iutendentes, {Ibid, 514). 

(6) This is a still greater mistake. The ealderman was the hundredor, and the earl 
was the Roman **eom*es,” or chief of a county — our lord-lieutenant. The sheriff 
was, as the Latin word indicates, the deputy of the earl or count — ^the viscount ; and 
he pnly convened and presided at the county court, at which the freeholders were the 
judges. There was no alteration in the constitution of the county court, and it could 
not possibly have any connexion with feudality, for it was simply a popular assembly. 
The lords always held their courts in their courts baron, quite independently of the 
courts of the hundred or county ; they were distinct jurisdictions, and therefore no 
alteration in their tenures, or in the tenures of those who would suit and serve in 
other courts, could have anything to do with the courts of the county. 
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from the earl (a). The periodical circuits henceforth ceased, and 
the county court and tourn were held in a certain 
place. In the former, the vicecomes or sheriff, 
acting for the earl, used to preside, and the freeholders, as before, 
were judges of the court. The latter, notwithstanding the absence 
of the bishop, soon afterwards received new splendour and import- 
ance from a law of Henry I. (6), which required all persons, as 
well peers as commoners, clergy as well as laity, to give attendance 
there, to hear a charge from the sheriff, and to take the oath of 
allegiance to the king. This obliged the greatest lords of the king- 
dom to submit to frequent remembrances of their subordinate sta- 
tion ; and so contributed to draw closer the bands of political 
union. In other respects, these old Saxon courts seemed to con- 
tinue in their original state. In the county court were held civil 
pleas ; and in the tourn were made all criminal inquiries (c). 
Every manor had its court baron, where the lord was to hold plea 
and transact matters respecting certain rights and claims of his 
own tenants, and for the punishment of nuisances and misdemean- 
ours arising within the manor ; from all which courts, on failure 
of justice, there lay an appeal to the sheriff's court, and from thence 
to the king’s supreme court. Many lords had franchises to hold 
hundred and other courts, both civil and criminal ; and there are 
some few instances, where the crown had granted to a great lord 
jura regalia of a certain district ; erecting it into a county palatine, 
distinct from, and exclusive of, all jurisdiction of the king’s courts. 
William gi’anted the county of Chester to Hugh Lupus ; hunc 
totum comitatum tenendum sibi et hceredihus ita Uhere ad gladium^ 
sicut ipse rex tenehat Angliam ad coronam. The like ample grant 
was soon after made of the bishopric of Durham to that prelate ; 


{a) This always had been so. The earl was the count, and the sheriff the viscount. 
{h) The author cites no authority, and there are only two sources whence laws of Henry 
I. can be derived: the “Leges Henrici Primi,*’ printed in the Anglo-Saxon LavjS, c. i., 
p. 510, and mentioned in the Introduction as a compilation made shortly after the 
death of that king ; and the Mirror of Justice^ which mentions many laws of the kings 
between the Conquest and the reign of Edward I. The former, the Leges Henrici 
Primi,” contains the following as to the county court : — “ Intersint episcopi, coraites, 
^cc., deligentur intendentes/* &c. (c. vii.) ; and again, “ Interesse comitatui dobent 
episcopi, comites., et cetersc potestates,” &c. (c. xxxi.). But in the Mirror it is stated 
that Henry HI. excused the bishops, earls, barons, &c., from attendance at the county 
court (c. i. s. 16). It is to be observed that, under Henry I. and Henry II., the 
king’s judges went into the counties twice a year to try cases, which superseded 
the county courts ; and, in the reign of Richard II., it was enacted that no lord, great 
or little, should sit upon the bench with the king’s judges. 

(c) As already mentioned, the “ leet ” was the court of the hundred for criminal 
matters, and was restricted to common nuisances and the like (27 Amze ; 22 Bd- 
ward IV, 22, 4 ; Jhid, 4, 31). A particular private wrong could not be inquired 
of there as an assault (per Martin J, ; 4 Hen, VL 10). Trespass would not lie in a 
court-baron, at common law, where force was used {Year-hooh, 8 ; Edto. IV, 15) ; 
and the sheriff could not inquire in his tourn of any new matter made punishable 
by statute, but only of public nuisances (1 Richard^ 3). The tourn or leet shall not 
inquire of matters given by statute, unless it is expressly said that they shall be 
inquired of at the tourn or leet {Year-hooh, 4 ; Edw, IV, 31), because their jurisdic- 
tion was by prescription, and it could only apply to things ancient. 
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and in later times ^ew up the franchise of Ely and Hexham, the 
counties palatine of Lancaster and of Pembroke.^ 

The supreme court of ordinary judicature established by William 

The curia the Conqueror, was the aula regia, or curia regia ; so 

regis. called, because it was held in the king’s palace, before 
himself, or his justices, of whom the aummua jaatitiaHua toiiua 
Anglioe was chief. There was also the exchequer, called curia 
regia ad acaccarium -,2 which was held likewise in the king’s palace, 
either before the king or his grand justiciary ; and though in 
effect a member of the curia regia, was expressly distinguished 
from it. In what manner the grand justiciary, who presided in 
both these courts, ordered or distributed between them the several 
pleas instituted there, or in what manner these pleas were con- 
ducted, it is difficult at this distance of time precisely to determine. 
Respecting the nature of this obsolete judicature, little more can 
be hoped than such conjectures as may be founded on the few 
remaining monuments of antiquity. ^ 

The curia regia consisted of the following persons : the king 
himself was properly head, and next to him was the grand justi- 
ciary, who, in his absence, was the supreme head of the court : the 
other members of this court were the great officers of the king’s 
palace ; such as the treasurer, chancellor, chamberlain, steward, * 
marshal, constable, and the barons of the realm. To these were asso- 
ciated certain persons called juatitice, or justitiarii, to the number 
of five or six ; on whom, with the grand justiciary, the burthen of 
judicature principally fell ; the barons seldom appearing there, as 
little valuing a privilege attended with labour, and the discussion 
of questions ill-suited to their martial education (a). The justices 

(a) The author cites no contemporary authority for all this ; and there is great 
doubt as to the existence and constitution of any such coiirt, unless it was the 
exchequer, which was not, originally, a court of ordinary jurisdiction. The Mirror 
of Jmt ice i in the earliest and most ancient part of it, makes no mention of curia 
regis ” in that sense ; and, on the contrary, states that it was ordained that freemen 
should judge their neighbours in the county coui'ts and the courts of the hundred ; 
and though it is said that plaintiffs could have remedial writs from the chancery, the 
form of such writs is given, and it is directed to the sheriff to compel him to decide 
the case ; all which quite agrees with what appears even in the “ Leges Henrici Primi,” 
already largely quoted. There is no allusion to the exchequer any more than to 
the chancery, except as an office. The exchequer, it is said, was ordained that the 
barons might assess the amercements. Nothing is said in this, the earlier and more 
ancient chapter, of any king’s court of justice, except the county court, which is 
called curia regia in the laws of Henry I., as we have seen. What is said in 
subsequent portions of the Mirror may refer to later times, after Magna Charta. 
In the laws of Henry L— -the only source of information on the subject, except 
the Mirror (which only mentions the exchequer, in any passage which can be referred 
to a period anterior to the Great Charter) — the phrase “ curia regis ’’ is only once used, 
and then evidently applies to the county courts. In a chapter (xxix. ) headed, Qui 
debent esse judices regis,*’ it is said, regis judices sunt barones comitatus;** and 
then it goes on to treat of the county court, and then the next chapter (xxx.) is headed, 

“ De Ubertate proceriim in placito comitatuum ; ” and the next (c. xxxi.) directs that the 
barons should sit in the county court. “ Interesse comitatui debent comites, epis- 
copi,** ; and then it is said, ‘‘ Recordationem curia regis nulli negace licet/* which 

1 Vide 4 Inst. 211. 2 Wilk. Leg. Sax. 288, 


3 Mad. Ex. 57. 
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were the part of this court that was principally considered, as 
appears by the return of writs, which was coram me vel justiiiis 
meis ; unless that appellation may be supposed to include every 
member thereof in his judicial capacity. 

All kinds of pleas, civil and criminal, were cognizable in this 
high court ; i and not only pleas, but other legal business arising 
.between parties was there transacted. Feoffments, releases, con- 
ventions, and concords of divers kinds were there made, especially 
in cases that required more than common solemnity.^ Many pleas, 
from their great importance, were proper subjects of inquiry there ; 

plainly means the county court, there being no other mentioned. It will be observed 
the author cites no authority to sustain his statements save Madox, whose work 
is dedicated to the exchequer. There is no reason to believe that there was before 
the Great Charter any proper king’s court but the exchequer. In the chapter in 
the Mirror of Justice, headed, ^^Del Hoy Alfred,” in treating of the courts, the 
exchequer is mentioned as ''curia regis,” but only as an office; and no other king’s 
court is alluded to. " Ordeine fuit Texchequer en manner come eiisuist perles peines 
pecunielles de comities et de baronnes en certaine, et aussi d* toutos comities et 
baronnes entirrs ou dismembers, et que ceux amerciaments pussent aiierred perles 
barons del exchequer, et que envoiast les estreates d’ leur amerciaments al exchequer 
ou que ils pussent amei'cies en le court le roy.” The exchequer was ordained for 
pecuniary penalties of baronies and eaildoms ; and the amercements were "alteered ” 
(assessed) by the barons of the exchequer, though they might be amerced in the king s 
• court — i,€.y in the county court, which, in the laws of Henry L, is so called. TJio 
Mirror, even in a passage not so ancient, says, " the exchequer is a place which was 
ordained only for the king’s revenue \ where two knights, two clei'ks, and two leai'ned 
men in the law are assigned to hear and determine wrongs done to the king and crown 
in right of his fees, and the penalties and accounts of bailiffs and receivers of tlio 
king’s moneys, and the administrators of )us goods, by the oversight of one chief who 
is the treasurer of England. The two knights, usually called two barons, were for to 
affeer the amercements of earls and barons, the tenants of earldoms and baronies ; 
so that none be amerced but by his peers” (c. i. s. 14). Then afterwards, there is a 
passage more modern, " The barons of the exchequer have jurisdiction over receivers, 
and the king’s bailiffs, and of alienations of lands and rights belonging to the king and 
to the rights of the crown. The court has a seal assigned to it and a keeper 
(c. iv. s. 3). It is known that there was a royal seal before the Conquest, kept 
in the exchequer, and the writs of chancery were sealed there {Madox, ExcK i. 194). 
If there was any " curia regis ” at the time, it was the exchequer, ai)aii) from the per- 
sonal authority of the king. In a work of the time of Henry il., "Dialogue de 
Scaccario,” the exchequer is said to have been erected at the time of the Conquest. 
Gervasius Tilburiensis says, "!Nulli licet statuta scaccarii inf ringere, vel quamvis temeri- 
tate resistere ; habet hoc euim quiddam commune cum ipsa domini regis curia m 
qud ipse in propriA; persond jura dicit ” — which shows, that even so late as the time 
of Henry II. the authority exercised by the king in curia regis was in jproprid ^er~ 
sond ; and appears to imply that even then there was no regular judicature except 
in the exchequer. The roll of the exchequer commences in the reign of Henry J 
and previous to that time there is no distinct evidence of a permanent office even of 
chief-justiciary, as the person appointed to such office appears to have often exercised 
indiscriminately the functions of chancellor and chief of the exchequer. So lately as the 
time of John, common suits came into the exchequer, before the king and his herons 
and justices then present (Manning’s Berviensad Zre( 7 W,xix.,and Dugdale’s Ong.Juria, 
49, 50) ; and, on the other hand, there is no evidence pf any king’s court but the 
exchequer, until after Magna Charta, which said that common pleas should not be 
decided in a court which followed the king’s person, as the exchequer did. ihe pro- 
bability is that some ambiguity has arisen as to the sense in which the word ^na 
was used, and that at first it meant the king’s court, in the sense of his resid^ce, 
where he sometimes in person sat, with the chief -justiciary and ohance^r, attending 
to complaints of grievances, originally as to revenue ; hence arose a court ot jusnce. 

1 Mad. Ex. 70. * 77. 
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others were brought by special pennission of the king and his 
justices. 

The course of application to the curia regis was of this nature. 
The party suing paid, or undertook to pay, to the king a fine to 
have justitiam et rectum xxihm Qomi'. and thereupon he obtained 
a writ or precept, by means of which he commenced his suit ; and 
the justices were authorised to hear and determine his claim. 
These writs were made out in the name and under the seal of the 
king, but with the teste of the grand justiciary ; for the making 
and issuing of which (as well as for other offices) the king used to 
have near his person some great man, usually an ecclesiastic, who 
was called his chancellor , and had the keeping of his seal ; under 
the chancellor were kept clerks for making these writs (a). It was 
probably this office of the chancellor that, rendered him a necessary 
member of the curia regis ; to which, in fact, and to the justices, 
and not to the king, suitors made their complaint, and, upon pay- 
ing the usual fine, were referred to the chancellor to furnish them 
with a writ. 


As the old establishment of the Saxons for determining common 
pleas in the county court was continued, very few of those causes 
were brought into the curia regis (6). While men could have. 


(a) The author, it will he observed, does not cite any authority for all this ; and 
was not aware of the contents of the J/mw of Justice^ a work already alluded to 
as founded on one of the age of Alfred, an‘d containing the whole of our judicial 
procedure, as it existed from the time of the Conquest to the reign of Edward I., 
when it was completed. It is very observable that this ancient work makes no men- 
tion of any ‘‘curia regis,’' of ‘which so much is said by the author, unless it be the 
exchequer. The chancery, however, is mentioned as officina hrevlum^ and the ex- 
chequer as the court or office of hrevium ; and it may be observed that in the his- 
tory of all countries it will be probably found that fiscal tribunals or functionaries 
are the most ancient institutions, and that other judicial institutions have often 
arisen out of them. Instead of the curia regis being divided into the exchequer and 
other courts, it rather appears that the exchequer was the original court, and that 
the others arose out of it. In the Mirror it is said, It was ordained that every one 
have a remedial writ from the king's chancery, according to his plaint : “ Ordeine fuit 
que chescun ey t de chancery I’roy brief remedial a sa plaint ” (i. 12). But the form of 
such writ given is directed to the sheriff to compel him to decide the case. So else- 
where^^it is said, “ that jurisdiction was assigned by the king, by his commissions, or 
wnts^ ’—phrases used indiscriminately — “ and without a writ he cannot give jurisdic- 
tion. ’ But there were the itinerant justices, as appears elsewhere. “And so our ancestors 
appointed a seal and a chancellor to the same, to give remedial writs without delay.” 
rhese writs, it is said, used to be written in English by a clerk of the chancery • and 
sometimes were directed to the lord of the fee ; sometimes to the justices in eyre 
(t^e commissions).; sometimes to the sheriffs, &c. (c. iv. s. 2). And the writs not 
rotumable before the king are returnable in chancery {Ib. s. 3). But in the laws of 
H^nixl. the county court is called the king’s court, “curia regis and when,-in 
toese times, the king s justice is mentioned, it meant the itinerant justices. 'Bhus 
it IS ^id in the that a cause concerning the freehold would be suspended 

ifliW the coming of the king s justice into the county (c. ii. s. 28). The curia regis, 
if th^^was such a cou^ was the exchequer ; which had not originally any ordinary 
junsdiotiop and the judges of which were called justices of the bench, to distinguish 
th^ from the itinerant justices. The common suits came at last into the exchequer 
^d t^en, when Magna Charta said they should iiot follow the king, as the excLW 
did, the court of common pleas arose. ^ 

confirmed at the Conquest, that no man covM go 
the county W unless on th^qund that a failure. of. iMsxiJL 
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justice administered so near their homes, there was no temptation 
to undergo the extraordinary expense and trouble of commencing 
actions b^efore this high tribunal ; but the partiality with which 
justice was administered in the courts of arbitrary and potent lords, 
often left the king’s subjects without prospect of redress in the in- 
ferior jurisdictions ; the king and the curia regis became then an 
asylum to the weak. It is not remarkable, that suitors coming to 
a court under such circumstances should consent to purchase the 
means of redress by paying a fine. Upon such terms was the 
curia regis open to all complainants : and the institution of suits 
was eagerly encouraged by the officers of that court. 

The exchequer was a sort of suhaltem court, resembling in it,s 
model that which was more properly called the curia regis (a). 
Here, likewise, the grand justiciary, barons, and great officers of 
the palace presided. The persons who were justices in the curia 
regis, acted in the same capacity here ; this court being very little 
else than the curia regis sitting in another place, namely, oxl 
scaccarium ; only it happened, that the justices, when they sat at 
the exchequer, were more usually called harons. The administra- 
tion of justice in those days was so commonly attendant on the 
rank and character of a baron that haro SknAj'ustitiariusvfQxe often 
used synonymously. 

Affairs of the revenue were the principal objects of consideration 

there. Thus, in the laws of William the Conqueror, “ Nemo quorolam ad regotn 
deferat nisi ei jus defocerit, in hundi'eti vel in comitatii (c. 43). This, which 
embodied the Saxon law, was embodied in the Laws of Henry I., and it is there 
expounded what causes led to a failure of justice, and drew causes into the king's 
cognizance (c. 33, De placito tractando). “Hefectus justitise, ot violonti recti eonitn 
destitutio, est qui causas protrahunt in jus regium.” That is to say, there was then 
a ground of complaint to the king’s extraordinax-y jurisdiction by reason of his pre- 
rogative ; for under the head, “ De jure Regis,” is ‘‘defectus justitise” (c. x.). Therefore 
there was no ordinary jurisdiction between subject and subject, except in the county 
court ; and no curia regis open to suitors ; the remedy being, so far as appears, to 
send down a justice of tbe king to bear the trial. In the reign of Henry II., the 
chancellor had obtained some kind of judicial jurisdiction ; for a contemporary states 
that he became a remembrancer in the chancery under the celebrated A’Becket, and, 
when he sat to hear and determine causes, was a reader of the bills and petitions 
(Fitz-Stephen’s Description of London (pub. 1772), p. 19). But this may have been 
any of the “bills” or petitions ” for writs at common law, just as in the king’s 
bench the ancient mode of exercising jurisdiction was upon “bill” of complaint; 
and the rolls of parliament, as late as the reign of Edward I., contained many 
instances of petitions in respect of matters which were redressed at common law. 

{a) The reasons have already been given, for holding that there was at this time no 
curia regis in the sense of a regular judicial tribunal, unless, indeed, it was the 
exchequer, in which, beyond all doubt, the king, and his barons, and justices gave 
redress in common suits as well as in matters of complaint as to the crown, as early 
as the reign of Henry II., and possibly earlier. Thus it is stated that the prior and 
monks of Abingdon appealed to Ranulph de Glanville in the reign of Henry IJ., 
respecting the king's seizure of their possessions, and that he was sitting in the 
exchequer (Dugdale’s Orig,^ Jurid. 49). So cases are stated, as late as the reign of 
John, in which, parties claimed redress for private wrongs in the exchequer (Man- 
ning’s Serviens ad Legem,^ p. 171). In the Ahhreviatio Placitorum, which contains 
the earliest records — except the Rolls themselves — many such cases will be found, 
and none except in the exchequer prior to Magna Oharta. 

1 Mad, Ex, 134, 
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in the court of exchequer. The superintendence of this was the 
chief care of the justiciary and barons : the cognizance of a great 
number of matters followed as incident thereto; as the Icing’s 
revenue was, in some way or other, concerned in the fees, lands, 
rights, and chattels of the subject ; and ultimately in almost every 
thing he possessed. 

However, it is thought the court of exchequer was not so con- 
fined to the peculiar business assigned it, and its incidents, as not 
to entertain such suits of a general nature as were usually brought 
in the cwia regis^ : and it is probable, this usage of holding 
common pleas at the exchequer continued till the time when com- 
mon pleas were separated^ from the cuiria regis ; and that both 
courts ceased to hold plea of common suits at the same time, and 
by the same prohibition. Other legal business, like that in the 
curia regis, was also transacted at the exchequer : charters of feoff- 
rnent, confirmation, and release, final concords, and other conven- 
tions, were executed there before the barons^; all which, added 
to the consideration that the constituent members were the same, 
put ^ the court of exchequer very nearly on an equality with the 
cwria regis. 

By the luultifarious and increasing business of these two courts, . 
the grand justiciary and his assessors on the bench found them- 
selves fully occupied ; and as the application to these courts 
became more frequent, it was ‘judged necessary, both in aid of 
themselves and in relief of suitors, to erect some other tribunal 

Justices of the same nature. Accordingly justices wore ap- 

itmerant. pointed to go itinera, or circuits through the kingdom, 
and determine pleas in the several counties (a). To these new 

(a) It will be obvious, from what has already been stated, that the reasons here 
assigned for the institution of the circuit court is quite wrong, and the inference 
from it erroneous. It has been seen that, as the ordinary justice of tlie realm was 
strictly local, the king’s judges had to go into the counties to hold courts, and the 
metropolitan county formed no exception ; if, indeed, there was any metropolis then, 
in our modern sense of the term, and not rather several chief cities or royal resi- 
dences, where the court or council sat, following the person of the king ; whence the 
necessity for the provision in Magna Charta that the common jdeas should bo fixed 
at Westminster. The constitution of the country, therefore, did not, for the ordinary 
justice of the realm, provide any courts other than those of the counties, and hence 
the necessity for remoulding them by sending down justices into the counties. This, 
then, was the original and most ancient form of a regular royal judicature, as far as 
regards the ordinary justice of the realm, civil or criminal; and there was no curia 
rag^s except the exchequer, the court for the extraordinary jurisdiction of the revenue 
and perhaps a kind of royal council for mattem partly political, party judicial. It 
was not until some time after the itinerant justices had exercised their jurisdiction 
in the counties that the exchequer exercised jurisdiction in cases between subject and 
subject, and some time afterwards we find the court of common pleas Thus there- 
fore, the order of events was exactly the contrary of what the author supposed, and 
It was not until the necessity had arisen for settling the issues in cases of importance 
and a i-egular procedure was devised for the purpose, that the superior courts, as they 
are now called, began to rise in importance, and take cognizance of common causes 
in ot^er to determine matters of law. It was quite in accordance with the policy 
which had sent king's judges into the counties to empanell parties, and direct them 

^ Mad.' Ex. I 4 L * By the Great Charter. a Mad. Ex. 145 . 



CHAP, n,] THE JUDICIAL SYSTEM. 89 

tribunals was given a very comprehensive jurisdiction. As they 
were a sort of emanations from the curia regis and exchequer, and 
were substituted in some measure in their place (except with the 
reservation of appeal thereto) they were endowed with all the 
authorities and powers of those courts. These justices itinerant or 
errant, in their several itinera, or eyres, held plea of all causes, 
whether civil or criminal, and in most respects discharged the 
office of both the superior courts. The characters of the persons 
entrusted with this jurisdiction were equal to the high authority 
they exercised ; the same persons who were justices in the king’s 
court being, amongst others, justices itinerant. They acted under 
the king’s writ in nature of a commission ; and they went generally 
from seven years to seven years ; though their circuits sometimes 
returned at shorter intervals. Their circuits became a kind of 
limitation in criminal prosecutions, as no one could be indicted for 
anything done before the preceding eyre. 

The administration of justice in the county and other inferior 
courts, notwithstanding some striking advantages, was certainly 
pregnant with great evils (a). The freeholders of the county, who 
were the judges, were seldom learned in the law ; for although 
not only they, but bishops, barons, and other great men, were, by 
a law of Henry I., appointed to attend the county court (by wliiclx 
they might, after time and observation, qualify themselves to act 
in the office of magistrates), the steidy and knowledge of the laws 
was confined to a very few. Again, the determinations of so many 
independent judges, presiding in the several inferior courts dis- 
persed about the country, bred great variety in. the laws, which, in 
process of time, would have habituated different counties to different 
rules and customs, and the nation would have been governed by a 
variety of provincial laws. Besides these inherent defects, it was 
found that matters were there carried by party and passion. The 
freeholders, often previously acquainted with the subjects of con- 


as to the law, to provide a judicature to settle the matters in dispute, to separate 
matters of 3aw, and determine them before sending the case into the county for trial, 
when perhaps there was nothing to try, and the question resolved itself into one of 
law. Hence it is not until some time after the itinera (which commenced soon after 
the Conquest) had shown the necessity of this, that we find superior courts engaged 
in deciding matters of law in suits between subject and subject. It is not until the 
time of Glanville, who was chief justiciary under Henry II., and probably himself 
brought about the change, that we find a curia regis as a regular judicial tribunal. 

{a) What follows, which is in substance taken from Lord Hale’s history, is quite in 
accordance- with what may be gathered from the language used in the Laws of Henry 
I. already quoted. ‘^Defectus justiciae, et violenti recti eorum destitutio, est qui 
causas protrahunt in jus regium” (c. 33). And elsewhere, ‘‘ Et si quisquam, violenta 
recti destitutione, in hundretis vel congruis agendorum locis causam suam ita turb- 
averit, ut ad comitatus audientiam pertr^iatur, perdat eum, &c. Si uterque necessario 
desit, prepositus et sacerdos, et quatuor de melioribus villae assint pro omnibus qui 
nominatim non erunt ad placitum submoniti. Idem in hundreto decrevimus obser- 
.vandum de causis singulis, justis examinationibus audiendis de dornini vel prepositi et 
meliorum hominum praesentia” (c. 7). The object was to get causes submitted to a 
select body of the better sort of f eeholders, sworn to decide the case ; which was a 
At the end of the chapter, the author cites an instance of this, — already mentioned. 
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troversy, or with the parties, became heated and interested in 
causes ; which, added to the influence of great men, on whom they 
were too much dependent by tenure or service, rendered these 
courts extremely unfit for cool deliberation and impartial judgment. 
Nor were these difficulties remedied by the power of bringing writs 
of false judgment, and thereby removing a cause into the curia 
regie, though the penalty of amercement on the suitors of the 
county court, for errors in judgment, was sufficiently severe. If 
these objections lay against the king’s courts in the county, much 
more did they against those of great lords ; who made the awards 
of justice subservient to their own schemes of power and aggran- 
disement. 

Besides these, there were reasons of a political nature which 
dictated an establishment of this kind : this was, to obviate the 
mischiefs arising' to the just prerogatives of. the crown from the 
many hereditary jurisdictions introduced under the Norman system. 
A judicial authority exercised by subjects in their own names, 
must considerably weaken the power of the prince ; one of whose 
most valuable royalties, and that which most conciliates the con- 
fidence and good inclinations of his people is, the power of provid- 
ing that justice should be duly administered to every individual, . 
Though the appeal from the hundred to the court qf the sheriff 
(an officer of the king) so far kept a check upon the jurisdiction of 
lords, yet it was still to be Wished that the inconvenience of 
appeals should be precluded, and that justice should be admin- 
istered in the first instance by judges deriving their commission 
from the king.i If these reasons induced the crown to promote 
such an institution as this ; the state of things in the country was 
sufficient reason with the people to desire, with the most ardent 
wishes, the occasional visits of a regal jurisdiction, like that of the 
eyre. 

It is not easy to determine the exact period when this establish- 
ment gI justices itinerant was first made (a). It has long been the 

(a) The rolls of the exchequer show that they went regularly as early as 18 Henry 
I., and there is every reason to believe they went earlier, and soon after the Conquest. 
Instances indeed occur under the Conqueror, in which pi*elates were sent down into 
the counties under the king’s writ or commission to hear causes tried in the county 
courts. The celebrated case in Kent, mentioned by the author, is mentioned in Dug- 
dale’s Orig. Jurid., 21 ; and the record is given at length by Lord Coke, and by Selden 
in his notes to Eadmerus, . And, as already seen, the Laws of Henry I. make. mention 
of summons by the king’s justices to the men of the county to attend them in these 
sittings in the counties, “ Qui ad comitatem secundum legem submonitus, venire no- 
luerit, culpa sit,” &c. {Leg, Jlen, Fr,, c. xxix.). So, under the head De summoni- 
tionibus,” — “ qui summonitionem regis susceperit, et dimiserit,” &c. (c. xlii,). So 
sujperessione comitatus, — Qui secundum legem submonitus a justica regis ad 
comitatum venire supersederit,” &c, (liii). That the form of commission as given in 
Bractonhad been framed with reference to these laws will be manifest, “ Sciatis quod 
con^tituinaus vos justioiarum, nostrum, una cum dilectis et fidelibus, &c.,ad itinerandum 
per comitatumj ut. de omnibus assisis et placitis, tarn coronse nostrse quam aliis, se- 
cundum quod in brevi de general! summonitione inde vobis directo plenius continetur.” 
A general writ of summons was addressed to all the justices {JDug, Grig. Jurd,, 52). 

^ Zitt. Hen. II. vol, v. 273. 
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common opinion, that they were first appointed in the council held 
at Nottingham, or, as some say, at Northampton, in the twenty- 
second year of Henry II, a.d. 1176, when the king, by the advice 
of the great council, divided the realm into six circuits, and sent 
out three justices in each to administer justice. 

It is true, that the first mention of those justices, in 'our old 
historians, is under this year ; but it has been proved from the 
authority of records in the exchequer,! that there had been justices 
itinerant, to hear and determine civil and criminal causes, in the 
eighteenth year of the reign of Henry 1., and likewise justices in 
eyre for the pleas of the forest. It also appears by the same 
authority, that in the twelfth, and from thence to the seventeenth 
of King Henry II. a.d. 1171, justices of both kinds had been con- 
stantly sent into the several counties. It is thought, ^ that the first 
appointment of justices itinerant was made by Henry I., in imita- 
tion of a like institution in Franco, introduced by Louis Ic Gros ; * 
that in the reign of King Stephen, continually agitated by intestine 
commotions, this new-adopted improvement was dropped ; and 
was again revived by Henry II., who at length fixed it as a part of 
our legal constitution. It appears from the records above alluded 
_ to, that during great part of the reign of Henry II. pleas were held 
’ in the counties by the justices itinerant from year to year. 

The itinera, or circuits appointed at the council of Northamp- 
ton were six ; on each of which went three justices. The counties 
assigned to each of these circuits were as follow : in one, the coun- 
ties of Norfolh, Suffolk, Cambridge, Huntingdon, Bedford, Buck- 
ingham, Essex, Hertford; in another, Lincoln, Nottingham, Derby, 
Stafford, Warwick, No^dhampton, Leicester ; in another, Kent, 
Surrey, Southampton, Sussex, Berks, Oxford ; in another, llere- 
foi'd, Gloucester, Worcester, Salop ; in another, Wilts, Dorset, 
Somerset, Devon, Cornwall ; in another, York, liichmond, Latwas- 
ter, Copland, Westmoreland, Northumberland, Cumberland. 

About three years after this (a.d. 1171)), some alteration was 
made in this arrangement of itinera ; for, at a great council held 
at Windsor, the kingdom was parcelled out into tour circuits only, 
in the following order ; in the first were the counties of Southamp- 
ton, Wilts, Gloucester, Dorset, Somerset, Devon, Cornwall, Berks, 
Oxford ; in the second, Cambridge, Huntingdon, Northampton, 
Leicester, Warwick, Worcester, Hereford, Stafford, Salop ; in the 
third, Norfolk, Suffolk, Essex, Hes'tfoi'd, Middlesex (the county of 
Middlesex hot being included in the former division at all), Kent, 
Surrey, Sussex, Buckingham, Bedford ; in the fourth, Notting- 
ham, Derby, York, Northumberland, Westmoreland, Cu 7 nberland, 
Lancaster. As each of these itinera contained more counties than 
the former division, they had also more justices assigned : the first 
three had each five justices ; and the last, which was much the 

1 Mad. Ex. 96. s latt. Hen. II. voL iv. 271. . . ^ , 

^ But see Schmidt des Deutchen Geschichte, vol. i. 586, and the Missi appointed by 
Charles the Great, voL ii. 121, 
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greatest circuit, had six.^ There is no mention of any further 
alteration of the circuits during the period of which we are now 
treating. 

The justices appointed in the year 1176, were directed (a) and 

(a) The author hardly gives the meaning accurately, “ Quid justicise faciant omnes 
justicias, et rectitudines spectantes ad Dominuam Eegis, et ad coronam suam per breve 
domini regis vel illorum qui in ejus loco erunt de feodo dimidii militis et infra ; nisi 
tarn grandis sit querela quod non possit deduci sine domino rege, vel talis quam justicse 
ei reponunt pro dubitatione sua, vel ad illos qui a loco ejus erunt,” i.e., the chief 
justiciaries or justices of the curia regis, for it was held in the time of John that all 
pleas held before the king’s justices were held before him and held before the chief jus- 
ticiary {Ahhreviatio Placitorum, in anno 2 J ohan.) And there was a distinction between 
them and the itinerant justices. The justices itinerant could only hold pleas of lands 
by writ, and cases even under the value mentioned could be sent to the king’s superior 
courts, pro dubitatione,” i.e., for their difficulty. It may be mentioned here that in 
the Ahhreviatio Placitorum, and also scattered through Bracton and the Mirror, are 
many brief abstracts and reports of cases decided before these justices itinerant, whose 
judicial labours tended immensely to develop the law, and especially to improve pro- 
cedure. Thus, in the Mirror (c. 4, s. 21), mention is made of the course taken by Martin 
de Pateshall, a very able justice itinerant of those days, whose writings as usual are 
also repeatedly reported in Bracton. These are the earliest law reports in our language. 

It is to be observed that these circuits of the itinerant justices are not to be con- 
founded with the circuits of the judges of the superior courts afterwards held ; for 
these itinerant justices were, as will have been seen, of an inferior grade to the judges 
of the king’s superior court ; whereas, in later times, the judges themselves went 
circuit, as they still do now. The itinerant justices were a far more numerous body, • 
but they formed a fine judicial school from whence the king’s superior courts were 
constantly recruited ; and, on the other hand, sometimes the judges of the superior 
courts may have gone the itineraries. These justices itinerary, who were sometimes 
the sheriffs, were a kind of intermediate grade or order between the sherilf and the 
superior courts. The sheriff himself was often made a king’s justice by the king’s 
writ, for the purpose of trying a particular case touching the freehold, or of greater 
amount than his ordinary jurisdiction ; and then, as Bracton says, he acted as justice 
of the king. The itinerant justices marked the next step in the improvement of our 
judicature. And it is extremely interesting to observe by what slow and gradual 
steps the improvement was effected, which, it will be seen, was a necessary step in 
the improvement of the law, A study of their decisions, as stated by Bracton in his 
great lyeaiise, will illustrate this ; and the very fact that this great lawyer should so 
have cited them, strongly shows the influence and effect they had in improving the 
law. He cites them throughout his work, and almost on every page one or more such 
citations occur. They are cited by the county, and the year of the king, with the 
name of the case, “ Ut probatum in rotulo de termino Paschse anno regis Henrici 
deoimo sexto, in comitatu Oxonim de Fray Pinchard,” &c. (fol. 367). He often cites 
the celebrated Martin de Pateshall, mentioned in the Mirror, and cites a case de 
ultimo itinere, Martin de Pateshall, in comitatu suff.” (f. 32). The circuits of the 
itinerant justices are set down in Hoveden, p. 337, and are quoted in Hale’s History 
gf the Gommon Law, p. 143. Bracton, in his book De Corona, treats largely of the 
authority of the justices itinerant, and sets forth the terms of their commission (lib. 
iii. c. 17, fol. 115), which extended to all pleas of the crown and all its franchises, &c. 
^pon reading the commission, it is suggested that the senior justice shall deliver a 
kind of charge to the men of the county (the grand jury), as Martin de Pateshall was 
usedyto do, “ Si justitiarus placuerit, quidam major eorum et discretior public^ coram 
; ou^nibus proponat qu® sit causa adventus eorum, et qum sit utilitas itinerationia 
ei qum commoditas si pax obsevetur et proponi solent verba ista per Martin de Pate- 
shall. In primis, de pace domini regis et justitia ejus violata per murdritores et 
robbatores, et burglatores,” &c. {Ibid.) They were to try with juries, for it is said, 

Etiam possunt juratores xii de alio itinere, argui de perjurio, ut in anno regis Hen. 
none, 4© quodam Henrico Eomband in comitatu Hertford {Ibid,, f. 117) ; and though 
flight affoMed a presumption of guilt, yet evidence was heard {Ibid, fol. 128). 

^ FVdeLeg. Ang, Sax. p. 332, 333. 
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empowered to do, in their itinera, all things of right and justice 
which belonged to the king and his crown, whether commenced by 
the king’s writ or that of his vicegerent, where the property in 
question was not more than half a knight’s fee ; unless the 
matter was of such importance that it could not be determined but 
before the king ; or the jui^tices themselves, on account of any diffi- 
culty therein, chose to refer it to the king, or, in his absence, to 
those who were acting for him. They were commanded to make 
inquisition concerning robbers, and other offenders, in the counties 
through which they went ; they were to take care of the profits of 
the crown, in its landed estates and feudal rights of various sorts, 
as escheats, wardships, and the like ; they were to inquire into 
castle-guards, and send the king information from what persons 
they were due, in what places, and to what amount ; they were to 
see that the castles which the great council had advised the king to 
destroy were demolished, under pain of being themselves prosecuted 
in the king’s court ; they were to inquire what persons were gone 
out of the realm, that if they did not return by a certain day to 
take their trial in the king’s court, they might be outlawed ; they 
were to receive, within a certain limited term, from all who would 
stay in the kingdom, of every rank and condition (not even ex- 
cepting those who held by tenures of villenage), oaths of fealty to 
the king, which if any man refused to make, they were to cause 
him to be apprehended as the king’s enemy ; and, moreover, they 
were to oblige all persons from whom homage was owing, and who 
had not yet done it, to do it to tlie king within a certain time, 
which the justices themselves were to fix. 

The principal part of these injunctions was given in consequence 
of the late civil war ; but some Constitutions made at Clarendon, 
relating both to civil and criminal justice, were renewed at this 
same council at Northampton ; and the justices itinerant then ap- 
pointed were sworn to observe and execute those regulations in 
every point (a). Amongst other provisions of this statute, the jus- 
tices were to cause recognition to be made whether a man died 
seised of land concerning which any doubt had arisen ; and they 
were likewise to make recognition de novis diaseisinis} 

This was the whole authority given to the justices itinerant by 
the statute of Northampton ; how the objects of their jurisdiction 

(a) It is to bo observed that it appears from the Mirror, and from some passages 
in the chronicles^ that there had been an ancient usage, even before the Conquest, 
for the kings^ at first in person, and afterwards by their justiciaries, to go once in 
seven years into the counties, to observe and enforce the course of justice, and these 
circuits were called “ eyres,” or iters,” for which the more frequent itineraries of jus- 
tices were substituted. These justices, however, had other things to do beside ad- 
minister justice. They had also to look after fines and amercements and forfeitures 
for the crown, and there is reason to believe that this, rather than a zeal for justice, 
caused them to be sent on these missions, where they became so intolerable in their 
exactions that the people petitioned that they should not be sent so often ; but only, 
as the justices in eyre” had been — once in seven years. 

1 Litt. Hen. IL vol. iv. 275, 406. 
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were multiplied will presently appear, when we come to mention 
those schedules, called capituhx itineris, which used to be delivered 
to the justices for their direction. In executing the king’s com- 
mission, the plan of this institution was improved still further, for, 
that justice might not always be delayed in criminal cases till the 
justices itinerant came into the country, commissions used to be 
occasionally issued, empowering the justices therein named to make 
a delivery of the gaol specified in the commission ; that is, they 
were by due legal examination, to determine the fate of all the 
pi’isoners, ordering a discharge of such who were acquitted upon 
trial, and continuing in further custody, or otherwise directing 
punishments to be inflicted on those who should have been con- 
victed of any crime. But when these commissions were first 
brought into use, it does not appear. 

It was some time after the appointment of justices itinerant that 
bench ^ court made its appearance under the name of 
® ■ hancum or hmch, as distinguished from the curia 

regis (a). This court, like that of the justices in eyre, was pro- 
bably erected in aid of the curia regis; and it is observable, that 
the curia regis ceased to entertain common pleas in its ordinary 
course much about the same time when the bancum, or hench^ is 
supposed to have been erected. It is not likely this ^.Iteration was* 
made uno ict% but by degrees. It had evidently been the iisage 
to hold pleas in the hank, before the charter of King John, as>justi~ 
iiarii nostri de banco are therein mentioned ; so that the clause 
declaring that communia plou>ita non sequantur curiam nostram, 
sed teneantur in certo loco, can no otherwise be understood, than 
as contributing to settle and confirm what had been begun before. 
In truth, the existence of the bench, and of th.e Jttstitiarii de banco, 
appears from records in the reign of Richard I. At that period 
certain descriptions came in use which were not before known, and 
which plainly and clearly mark the existence of such a court ; 
such as, curia regis apud Westmonasterium, justitiarii regis apud 
Westmonasterium, or de Westmonasterio, hancum, and justitiarii 
de banco from all which it may be collected, that common pleas 
were at this time moving off from the curia regis, and were 

(rt) It is conceived that this is erroneous, and that the phrase justices of the bench 
metint justices of the curia, regia (i.e., as is believed, the exchequer), to distinguish 
them from the justices itinerant, who were an inferior grade or order, and were not 
moreover, permanent j udges, but were only appointed for particular itinera or circuits) 
and were not always the regular judges, nor indeed at first were any so. Hepce 
naturally the regular judges of the king’s supreme court were called justices of the 
, bench. In the AhhreouUio Pladtorum in anno 2 Johannis, is a case in which the 
Abbot of Leicester, being sued before the justices of the bench, pleaded a charter of 
exemption from suit, except before the king or his chief justiciary ; and it was held 
that pleas heard before the justices of the bench were in law heard before the king. 
It was otherwise of justices itinerant, and it was to them the charter applied. 
Common pleas were then heard before the curia regie, i.e., the exchequer: numerous 
records attest this, anterior to the time of the Qreat Charter. 
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frequently determined in a certain place, whose style was meant 
to be described in those expressions. 

It has been observed,^ that after the erection of the bank, the 
style of the superior court began to alter ; and the proceedings 
there were frequently said to be coram rege, or caram domino rege; 
and in subsequent times the court was styled curia regis coram 
ipso rege, ov coram nobis, or coram domino rege uhiaunque fuerit, 
&c., as at this day.^ However, it was still called aula regis, curia 
regis, curia nostra, curia magna. 

As the exchequer was a member of the curia regis, and a place 
for determining the same sort of common pleas as wore usually 
brought in the curia regis, the separation of such pleas from that 
court did considerably affect the exchequer. The clause in King 
John 8 charter equally concerned both courts : curiam nostrum 
meant the exchequer, as well as the court properly so called. 

Thus have we seen this grand institution of the Normans dilat- 
ing its influence over the whole kingdom, encroaching on the 
ancient local tribunals of the people, by drawing into its sphere all 
descriptions of causes and questions ; till having exeiled, as it were, 
its last effort, in sending forth the new establishments of justices 
itinei-ant and justices of the bench, it disappeared by degrees from 
4he observation of men, and almost from the records of antiquity, 
having deposited in its retirement the three courts of common 
law now seen in Westminster Hall : the court ew'am ipso rege, 
since called the king’s hcTich ; the bench, now called the common 
pleas ; and the modern court of exchequer. 

The court of chancery pi'obably acquired a separate existence 
much about the same time. The business of the ciianeer 
chancellor was to make out writs that concerned pro- 
ceedings pending in the cuHa regis and the exchequer (a). He 

(a) This was the original province of the chancellor, and tlie chancery was an office 
ages before it was a court, though the chancellor was a member of the '' curia regis.” 
The chancery was officlna hrevium. and in a chapter in the Mirror of JvBticc^ headed 
‘‘ Del Koy Alfred,” is so described : Ordeiue fuist que chescun eyt del chancery 
VRoy brief remedial a sa pleint, sans mil difficulty, et que chescun ust I’process de la 
jour de son plea sans le seale T Judge ou de la partie.” And then, after mentioning 
the exchequer as the Court le Roy Ordeine fuit que le court lo Roy soit overt a 
touts plaintiffs per que ils ussent sans delay briefs remedials aussi lieu sur le Roy 
come sur autre del people d’ chescun injury/’ And a specimen of such a writ is giyen ; 
“ Ordeine fuit que chescun plaintiff ust brief remedial a son Viscount ou al Seignior 
del fee en cest forme. Questus est nobis quod D., ^c., et ideo tibi (vices nostras in 
hac parte committentes) preeipimus quod causam illam audias et legitirno fine 
decidas.” Nt>w the antiquity of this chapter of the Mirror is manifest : first, from 
the very form of this writ, which commands the sheriff himself to decide the cause, 
and does not mention any writ to bring the case into the king’s court, as in later 
times was the course, but is obviously only designed to compel the sheriff to hear the 
case in the county court ; so that it is obvious that, at that time, the '' curia regis ’ 
did not itself, in the first instance, hear common pleas between party and pai ty ; the 
old Saxon system of local jurisdiction still continued. Next, the antiquity of the 
passage appears from its mentioning tlie exchequer as the only “curia regis” then 
known^ so that the passage must have been written before the Magna Charta* 

a Ibid. 544. 


1 Mad. Ex. 543. 
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used to seal and supervise the king’s charters, and, whenever there 
arose a debate concerning the efficacy or policy of royal grants, it 
was to his judgment and discretion that a decision upon them was 
referred. He used to sit with the chief justiciary and other barons 
in the curia regis and at the exchequer, in matters of ordinary 
judicature and on questions of revenue : though it was to the latter 
court he seemed mostly allied in his judicial capacity,^ Mr Madox, 
observing that the rolls of chancery begin in the reigns of Richard 
and John to be distinct from those of the exchequer (a method of 
arrangement not observed before),? is inclined to think that the 
chancellor began about that time to act separately from the ex- 
chequer. In this conjecture he strengthens himself by a corro- 
borating fact, as he imagines. In the absence of King Richard out 
of the realm, William de Longchamp, chief justiciary and chan- 
cellor, was removed from the former office by the intrigues and 
management of John earl of Morton, the king’s brother. After 
thisj it is thought, he might discontinue his attendance at the ex- 
chequer ; and the business of the chancery, which before used to 
be done there, might be transferred by him to another place, and 
put into a new method ; in which it might be judged proper and 
convenient to continue it ever after, separate and independent. 

If this conjecture may be admitted, concerning an establishment" 
beyond the reach of historic evidence, the court of chancery was 
erected into a distinct court nearly at the same time when the 
other three received their present form and jurisdiction ; which 
will go a great way towards justifying one part of the maxim of 
the common lawyers, that the four courts of Westminster Hall are 
all of equal antiquity ; though it refutes the other part of it, that 
they have been the same as they now are from time immemorial. 

The chancery was the officina justitice, the manufactory, if it 
may be so called, of justice, where original writs were framed and 
sealed, and whither suitors were obliged to resort to purchase 
them in order to commence actions, and so obtain legal redress. 
For this purpose the chancery was open all the year ; writs issued 
from thence at all times, and the fountain of justice was always 
accessible to the king’s subjects. The manner in which the busi- 
' ness there was conducted, seems to have been this : the party com- 
plaining to the justices of the king’s court for relief, used to be 
referred to the chancellor (in person, perhaps, originally), and re- 
lated to him the nature of his injury, and prayed some method of 
redress. Upon this, the chancellor framed a writ applicable to the 
complainant’s case, and conceived so, as to obtain him the specific 
redress he wanted. When this had been long the practice, such a 

Bra«ton, writing after the charter, speaks of the sheriff as deciding, under a writ like 
the abdve, called a Justicies, causes he could not, ex officio, decide, which marks a 
great change, for it is manifest from the chapter in the Mirror that there was ori- 
ginally no other, court but that of the county, for common suits, in the first instance. 

1 Mad. Ex. 181. 8 132 . 
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variety of forms had been devised, that there seldom arose a case 
in which it was required to exercise much judgment ; the old 
forms were adhered to, and became precedents of established 
authority in the chancellor’s office. After this, the making of 
writs grew to be a matter of course ; and the business there in- 
creasing, it was at length confided to the chancellor’s clerks, called 
clerici cancellaritt), and since curstores cancellarice. A strict ob- 
serv^ance of the old forms had rendered them so sacred, that at 
length any alteration of- them was esteemed an alteration of the 
law, and therefore could not be done but by the great council. It 
became not unusual in those times for a plaintiff, when no writ 
could be found in chancery that suited his case, to apply to parlia- 
ment for a new one. 

Thus far the chancellor seemed to act as a kind of officer of 
justice, ministering to the judicial authority of the king’s courts. 
The chancellor’s character continued the same, after this separa- 
tion, as it had been before, without any present -increase or diminu- 
tion. In the reign of Henry II. he was called the second person 
in the government,, by whose advice and direction all things were 
ordered. He liad the keeping of the king’s seal ; and, beside the 
sealing of writs, sealed all charters, treaties, and public instru- 
ments. lie had the conduct of foreign affairs, and seems to have 
acted in that department which is now filled by the secretaries of 
state. He was clii(.'f of the king’s chaplains, and presided over his 
chapel. His rank in the council was high ; but the great justi- 
ciary had precedence of him.i He is said to have hud the pre- 
sentation to all the king’s churches, and the visitation of all royal 
foundations, with the custody of the tcmporalties of bishops ; but 
those writers who have taken upon them to speak fully of the 
office of cliaiacellor, say nothing of any judicial authority exercised 
by him at this time. In the curia rccjis he was rather an officer 
than judge; but as he assisted there, so he was sometimes asso- 
ciated with the justices in eyre.^ There is no notice, even in writers 
of a later date than this, neither in Bracton nor Flela, that the 
chancellor, after he sat separate from the exchequer, exercised any 
judicial authority, or that the chancery was properly a court; but 
it is always spoken of as an office merely, bearing a certain re- 
lation to the administration of justice, in the making and sealing 
of writs. 

Notwithstanding the hereditary loi’ds absented themselves so 
so entirely ‘from the cu/ria regis, they still retained an judicature of 
inherent right of judicature, which resided in them council, 
as constituent members of the council of the king and kingdom. 
.When the curia regis was divided, and the departments of ordinary 
judicature were branched out in the manner we have just seen, the 
peculiar character of this council, now separated and retired within 
itself, became more distinguishable. 

> Mad. Ex. 42, 43 ; Litt. Hen. II. vol. iL 312. * Mad. Ex. 42. 

a 
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This council was of two kinds and capacities : in one, it was the 
national assembly, usually called magnum concilium, or commune 
concilium regni (a); in the other, it was simply the council, and 
consisted of certain persons selected from that body, together with 
the great officers of state, the justices, and others whom the king 
pleased to take into a participation of his secret measures, as per- 
sons by whose advice he thought he should be best assisted in 
affairs of importance. This last assembly of persons, as they were 
a branch of the other, and had the king at their head, were con- 
sidered as retaining some of the powers exercised by the whole 
council. As they both retained the same appellation, and the king 
presided in both, there was no difference in the style of them as 
courts ; they were each coram rege in concilio, or coram ipso rege 
in concilio, till the reign of Edward I., when the term parliament 
was first applied to the national council ; and then the former was 
styled coram rege in parliamento. 

The judicial authority of the barons, which still resided with 
them after the dissolution of the curia regis, was this : they were 
the court of last resort in all cases of error ; they explained doubt- 
ful points of law, and interpreted their own acts ; for which pur- 
pose the justices used commonly to refer to the great council 
matters of difficulty depending before them in the courts below; 
They heard causes commenced originally there, and made awards 
thereupon; and they tried criminal accusations brought against 
their own members. 

The council, properly so called, seems to have had a more ordi- 
nary and more comprehensive jurisdiction than the commune con- 
cilium ; which it was enabled to exercise more frequently, as it 
might be, and was continually summoned ; while the other was 
called only on emergencies. In the court held coram rege in con- 
cilio, there seems to have resided a certain supreme administration 
of justice, in respect of all matters which were not cognizable in 
the courts below ; this jurisdiction was both civil and criminal. 
They entertained inquiries concerning property for which the ordi- 
nary course of common-law proceeding had provided no redress, 
and used to decide ex ccquo et hono, upon principles of equity and 
general law. All offences of a very exorbitant kind were proper 
objects of their criminal animadversion. If the persons who had 
taken part in any public disorder were of a rank or description not 
to be made amenable to the usual process, or the occasion called 


(a) All that relates to the subject of concilio regni, or concilio regis, or curict reois 
which m OMly tunes very likely meant very much the same thing, is involved in ob- 
scurity. The author It will be observed, cites no contemporary authority, and it is 
believed that aU that exists has already been cited in the notes, except, perhaps, 
a parage m Glanville, m which, speaking of the assize or trial of real actions, he says 
“Est autem aflsiM regale quoddam beneficium dementia principis, de concilio pi-o- 
wrum popuhs indultuna ; to which, perhaps, it may be added that several passages in 
tjie speak Of ordinances of kings on the subject of the law, or the administra- 

tion of instic^, which no doubt meant ordinances made by the king, with .the counsel 
of his cmef officers of state, the principal barons, &c. 
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for something more exemplary than the animadversion which could 
be made by ordinary justices, these were reasons for bringing in- 
quiries before the council : in these, and some other instances, as 
well touching its civil as criminal jurisdiction, it acted only in 
concurrence with, and in aid of, the courts below. 

Thus was the administration of justice still kept, as it were, in 
the hands of the king, who, notwithstanding the dissolution of his 
great court, where he presided, was still, in construction of law, 
supposed to be present in all those which were derived out of it. 
The style of the great council was coram regc in concilio, as was 
that of his ordinary council for advice. The chancery, when it 
afterwards became a court, was coram regc in cancellarid ; and 
the principal new court which had sprung out of the curia regis, 
was coram ipso regc, and coram regc uhicunque ftterii in Anglia. 

The separation of ecclesiastical causes from civil, of the spiritual 
was not the least remarkable part of the revolution court- 
our laws underwent at the Conquest (a). The joint jurisdiction 

(a) There is no subject upon which the author foil into greater error than this. It 
was a complete fallacy to suppose that the separation of ecclesiastical causes from 
civil first took place on the occasion of the decree here adverted to, which merely 
enforced it. The distinction between ecclesiastical and secular causes is drawn 
throughout the Saxon laws with great acuteness, as has been shown. Several of tJie 
kings were so careful to draw it, that they separated their ordinances ecclesiastical, 
made either in synods or councils, from their secular laws, made in the council. (See 
the laws of Edgar, Ethelred, Athelstano, and Canute, Laivs, vol. i.). And 

these again were distinguished from the canons and constitutions of the prelates, made 
of their own authority in ecclesiastical synods, which form (juite a distinct collection 
(Ang.~jSax, Laws, v. ii.). And it was likewise distinctly recognised th.-d the adminis- 
tration of the ecclesiastical law belonged to the bishops, though it might be enforced 
by the secular law. Thus Edward lays down in his ecclesiastical laws that men in 
lioly orders who Avore immoral were worthy of what the canon had ordained — tliat is, 
to forfeit their possesshnis (A. -/S'. L., v. i. p. 24,0). 8o, if any one committed homi- 

cide, he was not to come into the king’s presence until he had done penance, as the 
bishop might teach {Jyaivs Ed. Ecc.^ 3 ; I hid. p. 257) ; and then, in the secular laws, 
this is enforced further {Jhid. p. 249). k4o the laws of Ethelred speak of lines as 
secular correction for divine purposes {Ibid. p. 319). So the ecclesiastical laws of 
Canute lay down that men of every order submit each to the law which is hecoming 
to him {Ibid. p. 315); and then the secular law says that if a man in holy orders 
commit a crime worthy of death, let him bo seized and held to the bishop’s doom 
{Ibid. 403). And so Alfred hanged a judge who judged a clerk to death over whom 
he had not cognizance {Mirror, c. v. 213-235). So the distinction was drawn clearly 
in the laws of the Confessor, collected by the Conqueror : ‘‘ A sancta ecclesia, per 
(piam rex et regnum solide subsistere haberent, paccm et libertatem concionati sunt 
dicentes (c. i.). Et si aliquis excommunicatus ad emendacium, ad ei)iscopum venerit, 
absolutus eundo et redeundo pacem, Dei et sanctse ecclesiae habeat, Et si pro justicia 
episcopi emendare noluerit, ostendat regi, ut rex constringat forisfactorem, ut emendet 
cui forisfecit, et episcopi et sibi (c. ii.). Quicunque de ecclesia tem:^erit, vel in feudo 
ecclesiaj manserit, alicubi extra curiam ecclesiaticam non i)lacitabit ; si in aliquo foris- 
factum habuerit, donee, quod absit, in curia ecclesiastica de recto deficerit ” (c. iv.). 

Si quis sanctsc ecclesiee pacem fregerit, episcoporum turn est justicia” {Ibid. p. 444). 
The distinction, then, was well establish^, and was not now first drawn, but only 
enforced ; and enforced, not by taking the bishop from the county court, but by taking 
the ecclesiastical causes from that court, and remitting them to the court of the 
bishop. The edict, therefore, was in aid of episcopal jurisdiction, and merely en- 
forced the existing law. It did not purport to be, nor was it, a new law ; it was a 
charter declaratory of and enforcing the established Jaw of the land, that spiritual 
matters were for the bishop. It recited that it was issued with the consent and 
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exercised in the Saxon times by the bishop and sheriff was dissolved, 
as has been before mentioned, by an ordinance of William ; and 
the bishop was thenceforth to hold his court separate from that of 
the sheriff.! 

This ordinance of William is comprised in a charter relating to 
the bishopric of Lincoln ; and therein he commanded, “ that no 
bishop or archdeacon should thenceforward hold plea de legihus 
episcopalihus in the hundred court, nor submit to the judgment of 
secular persons any cause which related to the cure of souls ; but 
that whoever was proceeded against for any cause or offence 
according to the episcopal law, should resort to some place which 
the bishop should appoint, and there answer to the charge, and do 
what was right 2 towards God and the bishop, not according to 
the law used in the hundred, but according to the canons and the 
episcopal law." In support of the bishop's jurisdiction, it was 
moreover ordained, “that should any one, after three notices, refuse 
to obey the process of that court, and make submission, he should 
he excommunicated ; and, if need were, the assistance of the king 
or the sheriff miglit be called in. The king, moreover, strictly 
charged and commanded, that no sheriff, prcupositus sive minister 
reefis, nor any layman whatsoever, should intromit in any matter 
of judicature that belonged to the bishop." ^ This is the' whole of 
that famous charter. 

When the spiritual court was once divided from the temporal, 
different principles and maxims began to prevail in that tribunal. 
The bishop thought it noways unsuitable, that subjects of a differ- 
ent nature from those concerning which the temperal courts 
decided j should be adjudged by different laws ; and, being now 
out of the influence and immediate superintendence of the tempo- 
ral judges, he was very successful in introducing, applying, and 
gaining prescription for the favourite system of pontifical law, to 
which every churchman, from education and habit, had a strong 
partiality. The body of canon law soon exceeded the bounds 
which a concern for the government of the church would naturally 
affix to it. Instead of confining their regulations to sacred things, 
the canonists laid down rules for the ordering of all matters of a 
temporal . nature, whether civil or criminal (a). The buying and 

counsel of the prelates, and it concludes thus : Hoc etiam interdico, ut aliquis laicus 
homo, de legibus quse ad episcopum pertinent se intromittant, nec aliquis laicus 
homo alium hominem sine justicia episcopi ad judicium adducat (A,-S, L,, v. i. p. 
496), The language of the charter,” says Sir J. Mackintosh, and probably its im^me- 
diate effect, was favourable to clerical independence” {Hist, Eng., v. i; p. 113). It is 
true that the acute historian—for once in error, and not aware of subsequent laws 
recognising and even enforcing the attendance of the prelates in the county courts — 
went on to observe that the effect was to withdraw them from the courts ; a manifest 
mistake. The bishops continued to sit in the court {Leges Henrici Primi, c. vii. 11). 

{cl) Only in> fovo conscteyitUB, and as p^t of the great moral duty of justice ; in 
order to ascertain breaches of it, with a view to^spiritual correction. In times when 

1 Wilk. Leg. Sax, 292 ; Seld. Tithes, 413. 

» Wilk. Leg. Ang. Sax. pp. 292, 293, 
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selling of land, leasing, mortgaging, contracts, the descent of inher- 
itance ; the prosecution and punishment of murder, theft, receiving 

there was really no law, this was very necessary ; and th^ Roman ecclosiixstics founded 
upon the Roman law a system of Christian jurisprudence of great use and value, 
which had, as already has been shown, had a great influence on the formation of our 
own law. Moreover, it should be observed that the law of Rngland fully recognised 
the canon law for the purposes of spiritual correction, and, indeed, to a great extent 
enforced it. This has been already shown in the Saxon laws, being confirmed by the 
Conqueror, and it will have been seen that these laws repeatedly recognised the canon 
law and the right of the bishops to apply it in the exercise of their spiritual authority. 
So the Jaw of the Conqueror, already alluded to, distinctly recognised this spiritual 
jurisdiction and canon law, for it directed — ‘‘ut nullus episcopus, de legibus episco- 
I>alibus, amplius in hundreto placita teneant, nec causam quae ad regimen aniuiarum 
l^ertinet, ad judicium secularium hominem aducant : sed quicuiique secundum 
episcopales leges, de quacunque causa vel culpa, interpellatus fuerit, ad locum 
quern ad hoc cpiscox^us elegerit veniat, ibique de causa vel culpa sua respondeat; 
et non secundum hundret, sed secundum canones et episcopales ler/cs, rectum Deo et 
episcoj>o suo faciatJ’ So that the very object of the sex)aration of the ecclesiastical 
orders from the secular, was to enable the ecclesiastical court to administer a law 
different from the secular law ; and having its own sentences and penalties ; those, of 
course, consisting only of the deprivation of spiritual privileges, so far as the churcli was 
concerned ; and hence it was that the same law went on to provide, that if a party 
set at nought the episcoj)al sentence, he might be excommunicated, and that then to 
vindicate this sentence the temi^oral power might be called in — et si opus fuerit ad 
hoc vindicaudum, fortitude et justicia regis vel viceconiitis adhibeatur.” This, 
which was only in accordance with the Saxon laws, collected by the Conqueror, (see 
tile Laws of the Conqueror^ c. vi.), was going further than the canon laws, which only 
of themselves deal with spiritual xndvileges, and can only enforce the sentence by 
deprivation of those jirivileges. But as the tem])oral law xiphoid tlie ecclesiastical 
courts in the exercise of their jurisdiction, even where the law they administertKi was 
diflerent from tlie secular law on the subject, it could be no ground of objection, as 
the author ajii^ears liere to imxfly, that their law was different. It was necessarily 
so, because it was in foro consiccntioi : and every one knows that, quite apart from 
peculiar religious obligations, the measure of justice prescribed by conscience, is often 
larger tluin the measure jirescribed by law. In so far as great offences against 
national law were concerned, as murder or robbery, there might be no dillerencc bestween 
the spii'itual law and the secular law, though as to the mode of trial there would be 
great difference ; and men of any education, or acquaintance with the pnncix.>les of 
intelligent procedure, could hardly do otherwise than revolt at the al^surdity of the 
ordeal, or the brutality of the trial by battle. And, accordingly, in the Mirror, it is said 
— “ that Christianity suffered not that men be by such wicked arts cleared, if one may 
otherwise avoid it,*' (c. iii. s. 23). And all through the Saxon laws it has been seen 
there was a gradual endeavour to get rid of the ordeal, by making it only the last 
resort, in failure of other modes of trial, and by the end of the reign of John it was 
obsolete. But it lu'evailed all through the reign of Henry II „ and trial by battle pre- 
vailed much longer. And while the law was in this barbarous state, it is not to be 
wondered at that the ecclesiastics, while, on the one hand, it wub their utmost en- 
deavour to improve it, as to the laity, should, on the other hand, object to its ai>pli- 
cation to the clergy. Hence, it has been seen, it was undoubted law under the 
Saxons that a clerk ” or ecclesiastic, was not liable to trial in the temporal courts ; 
and thus it is Recorded, in the Mirror, that Alfred hanged a judge who had caused 
execution to be done upon a clerk,*’ because he had no power over him. While as 
to the property of the church, it was equally clear that the secular courts had no 
jurisdiction. Thus, one of the laws of the Confessor was — quicumque de ecclesia 
tenuerit, vel in feudo ecclesise manserit, alicubi extra curiam ecclesiasticam non placi- 
l^bit, si in aliquo forisfactum habuerit, donee quodabsit, in curia ecclesiostica de recto 
deficerit,’* (c. 4). In an age when the administration of justice was still so turbulent 
and barbarous, it w;xs natural that the property and persons of ecclesiastics should be 
exempt from it. On the other hand, from a similar cause, some matters, even of a 
secular character, came under the cognizance of civil courts, as, for example, testaments. 
In an age when none but the ecclesiastics could read or write, it was a matter of 
necessity that testaments should be entrusted to their care^ and it was natural that 
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o£ thieves, frauds ; these, and many other objects of temporal judi- 
cature, are provided for by the canon law ; by which, and which 
alone, it was meant the clergy should be governed as a distinct 
people from the laity. This scheme of distinct government was, 
perhaps, not without some example in the practice of the primitive 
times ; when it was recommended that Christian men should ac- 
commodate differences among themselves, without bringing scan- 
dal on the Church by exposing their quarrels to the view of tempo- 
ral judges. For this purpose, bishops had their episcoporum 
ecdici, or church-lawyers; and, in after times, their officials or 
chancellors ; and when the empire had become Christian, the like 
practice continued, for similar reasons, with regard to the cler^ (a). 
But this, which was in its design nothing more than a sort of com- 
pact between the individuals of a fraternity, was exalted into a 
claim of distinct jurisdiction, exclusive of the temporal courts, for 
all persons who came under the title of clerks, and for many objects 
which were said to be of a spiritual nature (&). This attempt was 

the cognate subject of intestacy should also be confided to them, on account of their 
being acquainted with the rules of descent, and capable of making a proper division 
of the property among all the next of kin ; a matter sometimes of much nicety. 
These two heads, however, of civil jurisdiction, the exclusive jurisdiction over eccle^ 
siastics, and the special jurisdiction over testaments and intestacy, were obviously 
exceptional ; and arose out of the barbarism of the age. Abstracting thege, what le- 
mained of the ecclesiastical jurisdiction was entirely in foro conscientice^ and a matter 
of mere spiritual censure or correction. The sentences of the church could only be 
enforced by deprivation of spiritual privileges, and its highest punishment was excom- 
munication, which was merely putting out of the communion and society of the 
church a person who set at nought its laws. The author observes truly, a little 
further on, that the canon law first known in the country was formed by permission 
and under authority of the government, and seemed to be supported by arguments of 
expediency. The existence of a church called for a set of regulations for the direc- 
tion and order of its various functions. This was admitted, and under that notion a 
body of canonical law had been suffered to grow up for a long course of years. 

(а) That the Homan law, and the Saxon law following it, went much further than 
this, has already been shown, 

(б) That this was the law of England has already been shown frpm the Saxon laws, 
and can bo shown from Bracton, who, writing in the reign of Henry HI, having lived 
and died after the reign of Henry II., laid it down distinctly, that even in cases of 
murder the king’s justices hod no power to try clerks, for that they could not be 
touched in life or limb until degraded, and that the king's courts could not degrade 
them, and therefore they could not try those whom they could not punish, wherefore 
they were to be delivered to the bishop. “ £t ideo si petatur, erit liberandus curiie 
Christianititis — quia non habebit Rex de eg prisonam quern judicare non potest, nec 
clencos degradare, quia non potest eos ad ordines promovere,^’ {De Corona^ lib, iii. 
c. ix., p. 124). And Bracton gt^es on to say that the punishment of degradation 
ought to suffice, as the man ought not to be punished twice for the same offence, the 
very point used by Archbisliop A’Becket in the case which gave rise to the claim of 
civil jurisdiction. *'Cum autem clericus sic de crimine convictus degradetur — non 
sequitur alia pmna pro uno delicto, vel pluribus ante degradationem perpetratis. 
Satis enim sufficit ei pro poena degradatio : qua) est magna capitis diminutio,*' though 
he goes on to say that if the bishop would not put him to his purgation in the mat- 
ter, &c, Bracton mentions that in a case of apostasy which had happened in the time of 

the good Archbishop (Becket), a priest who h^ apostatised and had been degraded, 
was burnt by the lay authorities. ‘‘Statim fuit igne traditus per manum laicalem.^’ 
This was according to the ancient law of the country, as Shown by the Mirror of 
J usttce^ a striking illustration of the barbarism of the age. It was an age, however, in 
which, as also appears by the Mirror, men often burnt others to death, and, literally. 
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favoured by the separation now made, in this country, between the 
spiritual and temporal judges. 

In the gradual increase of this clerical judicature, separate from 
the temporal courts, we see the means by which the ecclesiastics, 
in after times, were enabled to perfect their scheme of independent 
sovereignty, in the midst of secular dominion ; whereby they 
assumed powers dangerous to the crown and the political freedom 
of the state. 

The increase of the clergy in power and consequence was owing 
to the influence of the civil and canon law. With these instru- 
ments they ventured to encounter the established authority of the 
municipal law, whose dictates were so opposite to their grand 
schemes of ecclesiastical sovereignty. 

Such an entire destruction had been made of every establish- 
ment by the Saxon invaders, that the Eoman law of the civil and 
was quite eradicated (a). The only remains of this 
law that could be picked up in the Saxon times, were from the 

put them into the fire,** as the book says, ‘^for hatred and revenge,** (c. il. p. S), 
so that there was a distinct head of the criminal law about huimera ,'' — those who 
burn houses or men for hatred and revenge. And if any one ]nit a man into the fire.’* 
,&c. In an age in which men burnt each other alive for revenge, they were not 
likely to scruple at doing it by way of punishment. The criminal code of the Saxons 
and Normans was dreadfully cruel; mutilation was ordained by Canute and the 
Conqueror, and enacted by Henry II. with peculiar cruelty, me7i*s feet being cut of, 
and as apostates were burnt, poisoners were boiled. It seems scarcely credible, but 
is the fact, that the punishment of burning women for murdering their husbands 
legal, down to the end of last century ; so difficult is it to eradicate customs which 
have once got established in the institutions of a country. The criminal ])rocedvire 
of that age was, moreover, as odious and barbarous as the civil. The absurd ordeal 
was the resort of ignorance in quest of truth, and although, as Lord Hale says, “ by 
means of the iiorsuasions of the clergy, it died out in the reign of John, it Avas used 
all through the reigu of Henry II. and his sons.** It isncccssai'y to uuderstaiid this, 
in order to enter into the reasons which induced the Saxon kings to exempt clerics 
from their barbarous code and still more barbarous trial, and to secure them an eccle- 
siastical ti’ibunal, which follow'^ed a more intelligent procedure^ and adopted more 
merciful punishments. It need hardly be added that the law as laid down by Bracion, 
did not apply to subsequent offences, committed after degradation. 

(a) It has already been shoAvn how utterly erroneous this notion is, arising from 
an entirely wrong idea of the nature and character of the Saxon invasion^ or rather 
invasions ; for they were numerous, local, and partial, and the Saxon conquest was 
so gradual, that it took centuries before it was completed, and was scarcely so, when 
the Danish invasion commenced; and during this long j^eriod there was ample 
time for an amalgamation of races, and an adoption of institutions, It^ has been 
seen that, so soon as the Saxons got settled in any part of the country, which was at 
first almost always in a rural district, they at once ceased to destroy what they wished 
rather to enjoy, and were soon content with making the former inhabitants their 
tHbutaries; and aa the existing Roman institutions afforded the most convenient 
mode of so doing, they, of course, retained them. The Saxon conqueror seized the 
Roman manor, and made the owner his tributary, and all things went on as befom 
That the manorial system was adopted by the Saxons, has been shoAvn from the 
Saxon laws as to the coloni, or tenants of the manor, and the manorial institutions 
pervaded the whole of the country. As to the municipal institutions of the cities, 
there is no trace of their being interfered with, while there is evidence that they 
were adopted. The conquest of the cities were, for reasons already glanced at ana 
pointed out by Guizot, the latest of the conquests of the invaders ; and they 
by that time so far civilised, as to be capable of appreciating their institutions. We 
find, in the earliest of the Saxon laws, after the cities were subdued, a recogni- 
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code of Theodosius, and such scraps of Gains, Paulus, and Ulpian, 
as still existed in some mutilated parts of the Pandects^ (a). These 
remnants of the civil law, like other learning, were mostly in the 
hands of ecclesiastics, who studied them with diligence. It was 
from these that they formed a style, and learned a method, by 
which to frame their own constitutions ; which were now growing 
to some magnitude and consequence, and began to claim notice as 
a scpai’ate system of law of themselves. 

During the reigns of William the 'Conqueror and Eufus, we 
hear nothing in this country of the civil law 2 (b) ; though the in- 

tion of their privileges (see the Laws of Athelstane, which make mention of most 
of the chief cities of the country south of London, and comprise a distinct enume- 
ration of the customs of Loudon — Anglo-Sax, Laws^ v. i. p. 234) ; and we find after- 
wards, among the Saxons, those guilds or trade corporations which the Romans had 
established in the cities. 

(а) The author very much underrates the extent and copiousness of the Code of 
Theodosius, and he entirely ignores the elements of tradition and custom as a means 
of transmitting the Roman law. There can be no doubt, as has been shown in the 
Introduction, that during the four centuries of the Roman occupation, a vast deal 
of Roman law had got into the customs, especially of cities ; and much of it, too, 
was embodied in traditional ideas of law. It is essential to observe,” says our 
great historian, Sir J. Mackintosh, “ that the Roman law never lost its authority in 
the countries 'W'hich formed the western empire. All Europe obeyed a great part of 
the Roman law, which had been incorporated with their own usages, when these ^ 
last were first reduced to writing after the Conquest, The Roman provincials * 
retained it altogether as their hereditaiy rule. The only historical questioli regards, 
not the obligation of the Roman law, but the period of its being taught and studied 
as a science. It is not likely that such a study could have been entirely omitted in 
Roman cities, and where there were probably many who claimed the exercise of 
Roman law.’* (In a note, he mentions instances of English prelates who had studied 
the Roman law from the eighth century downwards. Thus, a Bishop of Salisbury 
studied the Roman law at York : — Legem Romanorum jura inedullitus remari, 
et jurisconsultorum secreta imis prmcordiis Scutari,” Alcuin describes the same 
school, at York, in the ninth century). ‘‘But the Roman jurisprudence did not 
become a general branch of study till after the foundation of universities for sys- 
tematic instruction in that and other parts of knowledge. It soon made its way 
into England, and was taught with applause by Vacarius, at Oxford, about the 
middle of the twelfth century, as we are told by his pupil, John of Salisbury’’ 
(Mach. Hist. Bng. y vol. i. p, 173). Hallam and Guizot give similar testimony (Led. 
Bar la Chilis.). At the time of the Conquest, as Mr Foss states, and for a long time 
afterwards, our chancellors and justiciaries were Roman ecclesiastics; finally, wo 
find the whole civil and ecclesiastical organisation of the country under the Saxons 
as they existed during the Roman occupation^ — counties and hundreds, dioceses and 
parishes. Nothing, therefore, could be more utterly contrary to historic truth than 
the statement in the text; for, of course, law is best embodied in institutions; and 
if the institutions renuiin, the law they embody must also remain. But there is, as 
has been seen in the Saxon laws themselves, abundant evidence of the existence of 
som0 knowledge, obscure and imperfect though it may have been, of the Roman 
law, since some of the main principles of that law are to be found — ho doubt, in 
scraps and fragments — in the fabric of those laws ; while, in the fij-st compilatioh 
of laws formed after the era of the Conquest— under one of the sons of the Con- 
queror, Henry I. — we find that, as Lord Hale says, “ they taste of the civil and canon 
law,’* and whole passages are taken therefrom. The idea that the Roman law had 
perished or disappeared, is therefore entirely erroneous. 

(б) On the contrary^ the laws of the Conqueror repeatedly make mention of 
ecclesiastical courts and the canon law. Thus, the law already alluded to, enforcing 

the exclusive jurisdiction of the bishops over canonical offences : “ Nec causam 

qusB at x^egimen animarum pertinet, ad judicium seculariam hominem adducant ; sed 

^ Duck do aut, 299. 
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stitute, the code, and the novels of Justinian, had been taught in 
the school of Irnerius, at Bologna, and there were even some im- 
perfect copies of the Pa,ndects in France ; yet the study of the civil 
law did not go on with spirit ; nor was that system of juris- 
prudence regarded with the universal reverence which it acquired 
afterwards, when a complete copy of the Pandects was found at 
Amalfi, A.D. 1137, at the time that city was taken by the Pisans^ (a). 

The canon law first known in this country was formed by per- 
mission and under authority of the government, and seemed to be 
supported liy arguments of expediency. The existence of a church, 
with the gradation and subordination of governors and governed, 
called for a set of regulations for the direction and order of its 
various functions. This was admitted ; and under that notion a 
body of canonical jurisprudence had been suffered to grow ixp for a 
long course of years. In a national synod held a.d. 070, the codex 
canonum veins ecclesice liomance was received by the clergy.^ It 
appears also by the before-mentioned charter to the bishop of Lin- 
coln, that 3 William the Conqueror, with the advice and assent of 
his groat council, had reviewed and reformed the episcopal laws that 
were in use till his time in England. It is boj'ond dis])nte that a 
canon law of some kind had been long established here by the 
sanction of the legislature ; as may be seen in Mr Ijambard’s Col- 
lection of Saxon Constitutions^ (6). These ancient canons, were 

quicunque, secundem opiseopales leges, de quaciinqiic causa vcl culpa iuterpellatus 
fuerit : secundum canoues et eimcopales leges, rectum Deo cfc cpiscojjo siio facial 
{Anglo'Sax. Law^ vol, i. p. 495). 

{a) This is the absurd idea, borrowed from Blackstonc, that the Study of the Koman 
law, all of a sudden began on the occasion of the discovery of a particular book ; as 
if the book would have any interest, if the subject had not already been studied and 
appreciated. The object of diffusing this idea was obviously to excite a prejudice 
against the Roman law, by creating a notion of its novelty, and obscuring the fact 
that the law of England was founded upon it. The great object of the commentator 
was to enhance and aggrandise the credit of the common law, as of English growth, 
in order to vindicate the foundation of a professorship of it, as distinct from the 
Roman law ; and hence he entirely ignores the Roman origin of our law, and 
endeavours to represent the introduction of the Roman law as comparatively modern 
and novel. But the idea is derided by later and more honest writers. Thus Sir J. 
Mackintosh says, ‘‘ It was indeed a most improbable supposition that a manuscript 
found at the sack of Amalfi, not adopted by public authority, should suddenly pre- 
vail over all other laws in the greater part of Europe’’ {History of England, v. i., p* 
173). So the great historian of Europe says, *‘The revival of the study of juris- 
prudence, as derived from the laws of Justinian, has genei’ally been ascribed to the 
discovery of a copy of the Pandects. The fact, though not improbable, seems not to 
rest upon sufficient evidence ; but its truth is the less material, as it appears to be un- 
equivocally proved, that the studyof Justinian’s system had recommenced before that 
era. Early in the twelfth century, a professor opened a school of civil law at Bologna, 
where he commented, if not on the Pandects, yet on the other books — the Institutes 
and the Code — which were sufficient to teach the principles and inspire the love of 
that comprehensive jurisprudence. The study of the law having thus revived, made 
surprising progress” {Middle Ages, c, 8.) And he says, ‘‘that the body of the law was 
absolutely unknown in the west during any period, seems to have been too hastily 
supposed ” {ibid,), for which he cites Selden, ad Fletam. 

{h) It is here obviously necessary to take some notice of these canons and canonical 

1 Giann. Hist. Nap. lib. 11, ca. 2, vol. ii. p. 119. ^ Seld. Notes to Eadm. 

8 Wilk. Leg. Ang. Sax. p. 292. ^ Duck de aut. 98. 



106 WILLIAM I. TO HENRY. II. [CHAP. II. 

probably not so prejudicial to the rights of the sovereign and the 

constitutions, because the author gives no account of them, and goes on to argue on 
an assumption or supposition of their character. An analysis has already been given 
of the laws of the Saxons, ecclesiastical and secular, upon subjects connected with 
religion. Of these the learned editor of the A nglo-Saxon Laws and Institutes observes. 
All ordinances proceeding from the king and wittenagemote, whether of a secular or 
ecclesiastical character, are considered as laws, and inserted in their places in the 
first part of the work. Those without such sanction, and of a nature strictly eccle- 
siastical, are placed among the Monumenta Ecclesiastical vol 1, pref, xiv., and these 
are in the second volume of that valuable work. It,will be observed that the former 
— the laws — were enforced by temporal penalties, and the latter, as our author 
observes, were framed with the sanction of the government ; and, although not 
directly enforced by the secular power, w'cre so indirectly, in this way that excom- 
munication was recognised, and men were coerced into observance of ecclesiastical 
censures. The principal of these Monumenta Eeclesiastica are the poenitentials of 
Theodore, Archbishop of Canterbury, at the close of the seventh century, and Egbert, 
archbishop, towards the close of the eighth century ; together with a body of canons, 
enacted under Edgar, in the tenth century. The first thing that occurs to the reader 
is the indirect but effective sanction the recognition these canons must have given 
to the sanctity of confession. For, among the first things mentioned in the 
earliest of these documents is the imposition of ecclesiastical penance for murder 
and other capital crimes, which, of course, implies that there had been confession 
of the crimes, and also (as murder was capitally punishable by the secular law) 
the concealment of the confession, ‘‘Pro capitalibus criminibus, i*e,, sacrilegiis, homi- 
cidiis, et hissimilibus, sancti patres nostri spatium pcenitentise, secundum mensuram et 
secundum ordinem cujusqute, eonstituerunt’* {Pan, Theod,^ c. 2) ; and all through these 
canons are to be seen impositions of penance for crimes, by the secular law punish- , 
able with death* It is true that by tjie early Saxon laws pecuniary compensation 
was allowed in cases of homicide (though it is by no means clear that this applied 
to deliberate murder, and not to cases of manslaughter), but even then the recog- 
nition of the ecclesiastical law was not less decided in another Avay. For in the laAvs 
of Edward — secular and ecclesiastical — it is provided that in any case of homicide 
the party should not come into the king’s presence until ho had done penance as the 
bishop had directed {A,-S, v. i., pp. 247-249). It has been seen, too, that habitual 
thieves w’ero punishable with death from the earliest times among the Saxons, and 
were so at the time of this penitential. In the laws of Canute it is mentioned that 
mere manslayers might make compensation, but that murderers were to be given up 
to the kinsmen of the deceased ; and it is to be observed, also, that even where com- 
pensation was allowed, if the guilty party could not pay it, he .was liable to be 
punished capitally in cases of homicide, and so in cases of theft, which were capital. 
Yet all through the penitentials, crimes punishable with death are treated of as 
subjects of canonical penance for a long course of years, plainly implying secrecy ; 
and these canons were, as the author observes, established with the sanction of the 
state. Thus, in the penitential of Theodore, “ Synod us llomanse decrevit parri- 
cidium faciens xiii. annis poenitere, et semper religiose vivere ” {Pen, Theod, c. 3). 
So, in the later canons enacted under Edgar, “ We enjoin that every priest shrive and- 
prescribe penance to those who confess to him'’ (c. 65 ; A,‘S.L,y v. 2, p. 259.) 
And then in the Modus Imponendi Poenitentianiy “ Quod episcopus sit in sede episeo- 
pali sui - . . tunc uni|squisque eorum hominum que capitalibus criminibus pol- 
luti sunt, in provincia ista eo die ad ilium accedere debet, et peccata sua illi 
profiteri, et ille turn pracscribit eis poenetentiam, cuique pro rationc delicti sui, eos qni 
eo digni sunt ab eeclesiastica communitate segregat. Laicus qui alium sine eulpa 
Occident, vii. annos jejunet ” (75., p. 267). “ Si quis servum suum, sine culpa, Occident, 
pro furore suo, iii. annos jejunet ’’ (76., p, 269). In both these cases, the homicide 
is supposed to have been without fault in the slain person, and thus .to be wilful 
murder ; and yet not a word is said as to the obligation of the priest to disclose the 
crime, and it is, on the contrary, clearly implied that he is to conceal it, or how could 
the criminal do penance for a long course of years ? So again in these canons, 
penned, be it observed, as our author remarks, with the sanction of the state, there 
is the most distinct recognition of the right of the church to. enforce its own laws, 
although different from the law of the state. This is plainly expressed in the 
passage above cited, in which it is said that the. bishop is to excommunicate in such 
cases as he thinks fit, and, among the cases specified in the canons as fit for excom- 
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state. ; for whicli reason, as well as on account of the appearance 

munication, are some which would be no offence against the secular law, Si mulier 
aliqua viro desponsata sit, non est permissum ut aliquis alius vir illam ei auferat ; 
si fecerit hoc quis, excommunicetur*’ (/&., p. 271). Numerous other instances could 
be adduced, but one is as good as a hundred to establish a principle ; and it is mani- 
fest, not only from the canons framed with the sanction of the state, but from the 
secular or ecclesiastical laws established by the state, that there was a recognition of 
the right of the bishops to enforce, by their spiritual powers, the laws of the church, 
even when different from that of the state. There were, of course, no cases in which 
they were expressly opposed, because, by reason of the union of the church and state, 
the bishops sitting in the national council, the secular laws were framed in unison 
with those of the church, but this only made the law stronger. And it is to be 
observed that, thougli there may have been no laws opposed to those of the church, 
there were many cases of difference* between the laws ; and thus, in a certain sense, 
they were opposed, as in the instance above mentioned, and many others, over which 
the secular law virtually allowed an act, and the spiritual law forbade it. And, as 
already observed, the church framing her laws inforo conscientice^ and the measure 
of justice by the law of conscience being often much larger than that of law, there 
were innumerable cases in which the law of the church and of the land were different, 
and in a sense opposed. Nevertheless, the right of the church to enfovc her own 
laws by her own censures, was recognised, even where the state declined to enforce 
them. And further, in these canons, as in the secular laws, the exclusive 
jurisdiction of the ecclesiastical courts over clerical persons and property, was 
distinctly recognised. Thus in the canons of Edgar, Si quis ordinatum 
hominem occiderit, discedat h, patria siia, et ita facial, ut papa ci indicaverit 
ct usque pceuiteat ” X., c. ii. p. 273). Now, here, the canons being framed 

with the sanction of the state, is an implied yet distinct recognition not only of 
episcopal, but of papal jurisdiction, under the sacrament of penance, in a case of 
homicide on an ecclesiastic. And in the laws of Ethelred and Canute, this canon 
of Edgar is actually enacted into law. So in the case of homicide bt/ an ecclesiastic. 
In the laws of Ethelred it is enacted, If a servant of the altar be a homicide, or 
work enormous iniquity, let him forfeit degree and country, and go into exile as far 
as the pope shall prescribe to him, and do penance.*’ ‘SVud if he will clear himself, 
(/. r?., if he elects to be tried by the temporal law), let him clear himself with the 
ordeal ; and unless he begin amendment within thirty days, let him be an outlaw 
{Lmos of Ethelred, c, 26}; A.-S. L., vi. 347; Law$ of Canute, c. 41, p. 401). Now, 
here it will be observed, that, first the canon of Edgar is enacted into law as regards 
the spiritual jurisdiction (no doubt for the purpose of enforcing it, for, of course, the 
bishop could not enforce a sentence of exile), and then it is provided that if the 
priest desires to have a trial by the secular law, he may do so ; only, if he docs not 
either obey the bishop or stand a trial, he is to be outlawed. That this is the moaning 
is clear from what follows : “ If a man in holy orders defile himself with a crime 
Avorthy of death, let him be seized, and held to the bishops s doom^’* {Ih. p. 403). The 
power of the church to enforce her own laws by her own censures is abundantly 
recognised in various passages both of the ecclesiastical and secular laws, which 
draw a clear distinction between this and the power of the state to enforce the laws 
of the church by secular penalties. Thus, in the Civil and Ecclesiastical Institutes 
(A.-<S. X., V. ii. p. 319), the distinction is drawn clearly. “It is incumbent on bishops 
patiently to endure what they themselves cannot amend until it shall have been 
announced to the king, and let him then get amends for the offence against God 
which the bishop cannot, if he will rightly execute God’s law.’* That is to sa 3 % it is 
optional in the state to do this or not ; and if it does not do so, then the church can 
only enforce her laAvs by spiritual censures and the deprivation of religious privi- 
leges and communion, or by excommunication. So in the laws of Ethelred the dis- 
tinction is drawn most clearly when it is said, that if for a spiritual offence a 
pecuniary penalty shall arise, as wise secular law may have established, it belongs 
lawfully to the direction of the bishops, as a secular correction for sph'it'ml purposes 
{A, -8, X., V. i. p. 329). And the excommunication was enforced by exclusion 
from the presence of royalty (Ih, 313), And wise Avere those secular witan who first 
added secular laws to the dmne (/6. 335), that thus men might be compelled to do 
right (p. 349). It is added, that Avhen, after Edgar, what before Avas in common in 
secular government was separated, the laws were impaired (/5.). In the laws of 
Canute, the union of secular and spiritual law is found restored, and the secular 



108 


WILLIAM I. TO HENRY II. 


[chap. If. 

they bore of municipal regulations, made at home for the govern- 

laws enforce clerical sentences, and punish such offences, as in cases of adultery and 
incest (/6., p. 405). But the exclusive jurisdiction of the bishop to enforce the law 
of the church by spiritual censures is alf along upheld ; and the distinction is clearly 
drawn in the laws of the Confessor, collected by the Conqueror, Et si aliquis ex- 
communicatus ad emcndacionem ad episcopum venerit, absolutus pacem habeat. Quod 
si aliquis ei forisfecerit, episcopus faciat suam justitiam. Et si pro justitia episcopi 
emendare noluerit, ostendat regi, et rex constringat forisfactorem ut eniendet cui 
forisfecit, et episcopo, et sibi*' (/6. p. 44S). The language of this law, it will be seen, 
is, on the one hand, almost the same as that of the Civil and Ecclesiastical Institutes 
above extracted, and, on the other hand, it quite corresponds with the law of the 
Conqueror, also above quoted, and which recognises that, in matters pertaining 
to the correction of souls, no secular judge should intermeddle, and that when any 
one was, according to episcopal laws, accused of a fault or offence, it should be deter- 
mined by the bishop according to the canons ; quicuiique secundum episcopal cs 
leges de quacunque causa vel culpa intcrpellatus f uerit, secundum canones et cpis- 
copales leges, recti Dei et episcopi suo faciat” (-4.-aS\ Z/., v. i. p. 465). So in the 
Leges Jlenrici Primi, which are the most authentic contemporary exposition of 
what the law was supposed to be, there is a chapter headed '^De Placitis Ecclesia 
pertinentibuB ad llegem,” and these relate to matters partly temporal, or to cases of 
secular correction of spiritual offences. ‘^Sunt alia quasclam placita Ohristianitatis 
in quibus rex partem liabet hoc modo.'^ This of itself implies that, as a rule, matters 
ecclesiastical or spiritual are not for the crown. “ Si rex paciatur ut qui in ecclesia 
fecerit homicidium, ad emcndacionem veniat, prime episcopo et regi precium 
reddat ; et ita se inlcgiat ; deinde coinponat de pace ecclesim, et reconciliationcm 
ecclesias queerat ” L,, v. i. p. 521). Then there are penalties for non-payment 

of tithes, church-scot, and Peter’s Pence, or Rome-fee,” as it sWas called (/&.). Then 
certain offences, as adultery and perjury, are dealt with as common to episcopal and 
regal jurisdiction. Then there is an enactment taken from tli^ Saxon laws', that if 
any one guilty of a crime worthy of death desires confession, it is nob to be denied 
to him ; and as the law of the church, it was notorious, regarded confession as 
sacred, this was an implied recognition of the sanctity of confession : Si quis 
mortis reus confessionem desideret, nunquam negatur ei” {lb. p. 621). Then there 
is a distinct recognition of the independent power of the church to declare and 
enforce her own laws by her Own censures, and the duty of the state to enforce 
them by its secular powers : TJbicunque recusabitur lex Dei juste servari, secundum 
dictionem episcopi^ cogi oportebit per mundanam potestatem ” (Ih. 522). The two 
kinds of power, it will be observed, are clearly distinguished, and the power of secular 
punishment, for spiritual offences, is put as the province of the state; ‘'In causis 
emendalibus permissuin est, ut terreni domini audeant, pecunialem emendacionem 
capere, secundum legem teiTfo” {Ih. p. 522). Thus, then, the law was recognised to 
be at the end of the reign of Henry I., embodying what had been the law all through 
the Saxon age, viz., that the bishops had the sole j urisdiction in matters ecclesias- 
tical (which were held to include not only spiritual offences by laymen, but all 
offences of ecclesiastics, and all matters relating to ecclesiastical property), and that 
they had an independent power to enforce the canons and laws of the church by the - 
censures of the church, leaving to the state to enforce them or not, as the state 
might think proper; the province of the state, however, being. entirely limited to 
that. It would be impossible to find in the canon law any more extreme views upon 
the sulyect of the power of the Roman church, and the subordination of royal power 
to her— in a country which acknowledges the Roman church — than arc to be found 
in the Saxon laws. Thus, in the last collection of them, the collection of the laws of 
the Confessor, made under the auspices of the Conqueror himself, and therefore un- 
doubtedly authentic, ‘Hlex autem, qui vicarius Summi Regis est, ad hoc est constitutus, 
utregnum terrenum, et populum Domini, et super omnia, sanctam veneretur ecclesiam, ' 
et regat, et ab injuriosis defendat, et maleficos ab ea evellat, et destruat, et 
penitus disperdat. Quod nisi fecerit, nec nomen regis in eo constabit, verum tes- 
tante Pa]f a Joanne, nomen regis perdit” {Leges Edwardi Regis, art. 17 apud 
WUJcinSy L 312), This went further than the Decretum of Gratian, founded on 
the decree of ‘Pope John VIII., which only said that a king who refused to 
fulfil his duty to the church might be excommunicated : but it only applied to 
princes, upon whom such conditions were imposed by the law and constitution of the 
land, Then, as to the iminunities of the clergy ; “ Cum clerico qui uxorem habeat, 
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ment of the church, they had never excited any complaint or 
jealousy. 

et firmam tencat laicoriim, et rebus cxtrinsecis scculariter deditiis sit, seculariter est 
disceptandum. De illis qui ad sacros ordines pertinent, et cis qui sacris ordinibiis pro- 
moti sunt, coram prelatis suis est agendum, de omnibus inculpationibus, maximis 
vel minoribus {Leg, Hen, Pr, c. Ivii. s. 91). But in the Mirror of Justice it is laid 
down that it is a good exception to lay jurisdiction, that the judge has no power of 
the‘ person of a clerk, by reason of the privileges of the church (c. xxxi. 1). In the 
privilege of clergy, as if a clerk be ordered in court before a lay judge to answer to 
an action for a personal trespass, and especially in a case criminal and mortal, plead 
that he is a clerk, the judge hath no further cognizance of the case ; for the church 
is so enfranchised that no lay judge can have jurisdiction over a clerk” (JbitL, s. 4). 
It is indeed added that it rebutted the privilege to show that the clerk Avas bigamous, 
or a murderer, or a perjurer, or in such a condition that the church ought not to pro- 
tect him against the king’s peace ; but this was evidently added after the controversy 
with Archbishop A’Becket : for of course it would render the privilege nugatory. 

In the canons of the Archbishop Egbert, compiled from all the canons then 
extant, were these : Ut sine auctoritate vel consensu episcoporum, presbyteri, in 
quibuslibet ecclesiis, nee constituantur ncc expel lantnr (c. 21 ; Law, v. 

ii. p. 100). “ Si quis episcopus aut presbyter, per pecunias haiic obtinuerit ditmi- 

tatem, dejiciatur, et ipse et ordinator ejiis” {Jbid.y c. 43, p. 104). Si in qinilibet 
provincia ortm fiierint qumstiones, ad majorem sedem, vcl synodum, sen ctiam ad 
apostolicam sedem Bomje, referantur” (Ibid., c. 49, p 104). Tempore Constantini 
Augusti, congregavit Silvester papa synodum llomte cum episcopis, (juorum con- 
sensu ct sub.scrii)tione coiistituni est, ut nullus laicus clerico crimen audeat inferro. 
Testimonium ergo laici advcrstis clericum non recipiatur” (Ibid*, c. 144, p. 121). 

, This, it will be observed, is founded upon the Homan canon ; which is taken as 
beyond a doubt, that no cleric could bo accused by a layman ; d multo fortiori,, 
he could not be tried by*a laic. It would be diilicult to tind anything in the 
later canons which went beyond these. In the Penitential of Archbishop JCgbert, 
it is laid down, as to oflences of the clergy, “ Si presbyter vitiatus csset ca])italibus 
criminibus, postquam ordinatus sit^ non ei licebit ministcrium ullum ad altaro Dei 
facero, sed niancat alioquin curn clericis, ct si rcsipisccrc velit, eiiicndot proufc epis- 
copus ei pricscripscrit ” {Pe7i. Egb., Aug.-Sox. Laws,\. ii. p. 197). Si presbyter vcl 
diaconus liominem occidcrit, vel perjuraverit, perdant ordinen suum ; et si ad emenda- 
tionem &e coiivertere velint emendant juxta sentcnliam cpibcopi” (Ibid.^ c. 3). So 
that if a priest committed murder or perjury, he was degraded, and perhaps, in strict 
law, he would be liable to be tried for the murder, having lost his clerical privilege, 
a consideration which may have a bearing on the subsequent controversy between 
Henry II. and Becket. At the same time, it is plainly implied as the intention of 
the canons, that for the first ofience degradation was to be the pnnishmei\t. For an 
offence after degradation of course, the man would be liable to the criminal Jaw. 

The two points upon which it is reprcbcntcd by the author that the later canon 
law departed from or unduly developed the earlier, arc the exclusive jurisdiction of 
the church over ecclesiastics, and the extension of the canon law to secular affairs. 
As to the former, the canons of Edgar declare both in the clearest manner, “ Wc 
enjoin that no dispute between priests be referred to secular courts; but let thorn 
adjust it among themselves, or 7'efer it to the bishop, if needful ” {Aug.’Ea.c, Law, v, 
ii. p. 247). And we enjoin that every priest declare in the synod if in his district 
he knows any man contumacious to God, or sunk in sin, whom he cannot incline to 
amends, or care not for worldly opinion ” (Ibid . ). And in the Civil and Ecclesias- 
tical Institutes ii is laid down, ‘‘ To a bishop belongs every direction, both in divine 
and Avorldly things. He shall in the first place inform men in orders, so that each 
of them may know what properly it behoves them to do, and also what they have 
to enjoin to secnlar men. He shall not consent to any injustice, nor false weights 
or measures ; but it is fitting that every legal right go by his counsel, and that 
every balance and measure be by his sanction very exact, lest any man should wrong 
another, and thereby sin ” (Ibid, 313). These latter words clearly convey the whole 
scope of the canon laws, and the principle on which it entered into secular matters ; 
that is, entirely inforo consHentice, and with a view to spiritual correction. And this, 
unless so far as the state chose to enforce it, was, of course, entirely of voluntary 
observance, and had no force or obligation save in conscience ; in other words, to 
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But a compilation of canon law was made by Ivo de Chartres, in 
the time of Henry I. containing many extravagant opinions (a), 
calculated to advance the dominion of the pope, and the preten- 

the extent to which a man’s own conscience or moral sense impelled him to 
observe it. It was a purely moral power, and had no connexion with the domain of 
the municipal law, except so far as enforced by the state, which was its own volun- 
tary act, resulting from the collective conscience of the community, and a sense that 
it was right so to enforce it. To represent the canoh law, therefore, as encroaching, 
by reason of its extension, upon the municipal law, shows an entire misapprehension. 
These domains were so entirely distinct and independent, that the greatest possible 
extension or development of the former could not encroach upon the latter. How 
could moral law encroach on municipal ? The canon law was entirely moral law, 
resting on religious liberty and spiritual sanctions ; and so far as the state did not 
interfere, a man was free to regard it or disregard it as he pleased. In the only 
matters on which there was an appearance of interference with the secular law, the 
claim of exclusive jurisdiction over ecclesiastical persons and property, the canon 
law followed the municipal law ; for, as already seen, it had been the law for ages, 
and a law in those times extremely rational, although the reasons upon which it 
rested have long since disappeared. To represent ,these claims, therefore, as en- 
croachments, is an historical error. In point of fact, they were not encroachments, 
for they rested on the consent of the state. And to the full extent, in all other 
respects, the legality of canon law and civil jurisdiction was recognised by the law. 

(a) The learned author did not appreciate the grounds on which the canon law 
rested. The popes themselves, whose decrees formed the bases of the decretals, 
always put the exercise of their authority either upon the ground of spiritual direc- 
tion to men as the members of the church, and acknowledging her spiritual authority, 
or upon the authority derived from the acknowledgment and the recognition of the 
church by the state. Thus, for instance. Pope Gregory YII. based his decree, de- 
posing the emperor, upon authority derived from human laws — th,e laws of the 
empire, as well as upon his spiritual authority over the emperor as a member of the 
church, ^'propter quae (^.e., sceleribus suis) eum excommunicari, non solum usque 
ad dignam satisfactionem, sed ab omni honore^regni, debere destitui, divinarum et 
humanarum legum testatur auctoritas ” ( Vita Greg, VI I L, Benritd^ c. Ixxviii, ; 
Muratori, Her, Ital. Script.^ tom, iii., part 1, p. 357). Eightly or wrongly, it was 
the view of the popes, and of most people in those days, that the laws of the empire 
gave the pope the power to declare this ; and so it was professedly based upon human 
laws. So Pope Innocent III., by whom the pretensions of the Koman see were cer- 
tainly pressed as far as by any pontiff, put it entirely upon his pastoral power over 
members of the church, and upon his acknowledged function as its head, and dis- 
claimed any temporal power except as far as conferred by the laws of the state, 
^^Non enim intendimus judicare de feudo, cujus ad ipsum (regem Gallifc), spectat 
judicium, nisi forte jure communi, per speciale privilegium vel contrariam consuc- 
tudinem, aliquid sit detractum ; sed decernere de peccato, cujus ad nos pertinet sine 
dubi^tione censura, quam in quemlibet exercere possumus et debemus ” ( Decretal^ 
lib. iL^tit. 1 ; Be Judiciis, c. xiii.). According to this, it is obvious the papal power 
was one of mere spiritual direction, inforo conscientice, resting only on moral sanction ; 
or it was an emanation from the secular law, derived from state concession ; in either 
case, no assumption antagonistic to state power. The excommunication was pro- 
nounced under the former power ; its effect, as to deposition, entirely depended upon 
the latter”— that is, upon the laws of the state. It was a consequence of excommuni- 
cation, according to the belief of the age, founded on the laws of the empire, with 
reference to the oath, and the condition of allegiance. And as the former was based 
upon the acknowledgment of the spiritual authority of the church and of the pope 
as its head, it could make no pretensions to the exercise of the jurisdiction where 
that authority was not acknowledged ; so that it rested entirely on voluntarv acknow- 
ledgment. The pope simply administered the laws of the church as its*^ head be- 
tween those who* acknowledged those laws, and acknowledged him as its head. 
Moreover, at the age when this jurisdiction was exercised, it was so entirely in accord- 
ance with the popular belief, that it was the expression of the popular will. Voltaire 
admits this general belief. Speaking of the great stru^le with the empire, he says, 
Vous en verrez Tunique origine dans la populace ; e’est elle qui donne le mouve- 
meat h la superstitioii {Bssai mr les Momrs^ tom. iii. c. xlvi.). He terms it, indeed 
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sions of the clergy. After this, and about fourteen years after the 
discovery of the Pandects, in the year 1151, a more complete col- 
lection of canon law was made by Gratian, a Benedictine Monk of 

a superstitious feeling, but he admits its universality in that age ; and it has been 
seen that it had a strong foundation in the laws of the empire. The princes them- 
selves, he elsewhere says, admitted the jurisdiction, they everywhere had recourse to 
it {Ibid. tom. iii. c. Ixiv.). It can scarcely be deemed surprising that the papacy should, 
in such an age, have exercised a jurisdiction with which it appeared to be invested by 
the traditions of ancient law, by popular belief, and even by the acknowledgment of 
sovereigns. Quoting the language of the popes in the middle ages, Voltaire says, 
Quelques tdmdraires que paraissent les entrexirises, dies sont toujours la suite des 
opinions domiuantes. II faut certainement que Tignorance ctit mis alors dans beau- 
coup de tdtes que rdglisc dtait la maitresse des royaumes, puisque le pape ecrivait 
toujours de ce style ” {Essai mr les Mosurs, tom. iii. c. xlvi.). It might be the result of 
ignorance ; and no doubt, in that age, the clergy possessed most of the knowledge, 
and therefore most of the influence : but the fact is beyond dispute, that these were 
the dominant and prevalent opinions of the age, and that therefore, in the exercise 
of this jurisdiction, the papacy acted as much in accordance with public opinion, as 
it would now be acting in defiance of it, were it to pursue a similar course. Even in 
that age, the popes never went in temporal matters beyond public opinion. Thus 
the popes knew the distinction betw^een excommunication and deposition, and while 
they asserted the former power upon all occasions, and in every age, over the mem- 
bers of the church, of which they were the leaders, they never pronounced a prince 
deposed except when they knew they only registered the public voice. Thus, so 
early as the sixteenth century, at the very foundation of our Saxon monarcliy, the 
pontiff*, to whom the Saxons owed their conversion, Gregory the Great, declared, 

‘‘ Si quis regum, sacerdotum, judicum, personarumquo sfccularium hanc constitutionis 
nostra} paginam agnoscens, contra earn venire tentaverit, poiestatis honorlsqtie sid 
dignitaie caveat, reumque se divine judicio cxistere de perpotratd iniquitate cogiios- 
cat’’ {Greg. Eplst,, lib. xiii. ; Epist viii. 9, 10). Thus Gregory VI 1., having pro- 
nounced excommunication, declared deposition as the consequence, according to 
the law of the empire, knowing that public opinion supported that view. Blit as 
Voltaire points out in a subsequent case, the pontiff’ pronounced excommunication, 
but not deposition. 11 est tres rcmarquable que dans ces longues dissensions le j>ai)e 
Alexandre III, qui avail fait souvent cette edrdmonie d’excommunier I’cmpcreur, 
n’all a jamais quisqu’ h le deposer.” He adds, ‘‘Cette conduite ne prouve-t^clle pas 
non seulement beaucoup dc sagesse dans co pontiff'e; mais une condamnationc gdno- 
ralc des exc^s de Grt^gorie VIL” (Essai siir les Mceiirs, tom. iii. c. xlviii.) ; but Vol- 
taire forgot that the popes w^ell knew they had no proper power to dei)ose, as they 
deemed they had to excommunicate, and that the deposition w^as another matter 
altogether, which must depend upon public opinion, and the circumstances of the 
times ; and he admits the sagacity of the pontiff’ in the course which he pursued on 
the occasion. What, however, is most important is, that the popes knew and observed 
the distinction between the power of spiritual direction and power of temporal rule, 
which could only be derived from the consent of the state, and the general voice of 
the people ; and could only be properly exercised for their protection, or in support of 
justice, of liberty and of law. That it would, so far as it was so exercised, not be in 
opposition to, but in favour of, liberty and law, is admitted by Voltaire, and by the 
most enlightened historians of our own or any other country. Thus Voltaire says, 
speaking of the struggle between the pope and our Henry II., “ L’intdr^t du genre 
humain demande un frein qui retienne les souverains, et qui mette k couvert la vie 
des peuples. Ce frein de la religion aurait pu 6tre par une convention universelle 
dans la maiji des papes, Les premiers pontifes en ne se mdlant des querelles tempor- 
elles, que pour les appaiser, en avertissant les rois et les peuples de leurs devoirs, en 
reprenant leurs crimes, en reservent les excommunications pour les grands attentats, 
auraient toujours dtd regardds comme des images de Dieu sur la terre, mais les 
hommes sont reduits k n'avoir pour leur ddfense que les lois et les mceurs de leurs pays, 

. lois souvent mdprisdes, et moeurs la souvent corrompues {Essai sur les MesurSy tom* 
iii. c, i.) It has always been forgotten that, rightly or wrongly, the popes, in their 
contests with the emperor, always maintained and based their jurisdiction upon the 
fact, that the emperor had taken oaths of fidelity to them, and had contracted, owing 
to the peculiar relations of Italy and Germany, feudal obligations to them ; and the 
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Bologna, and was published under the title of Decretum : it was 
made in imitation of the Pandects, and was a digest of the whole 
pontifical canon law. This is a collection of opinions and deci- 

fact is beyond dispute, that the emperor did take oaths of fidelity to the popes, which 
are inserted in the ^‘Decretum of Gratian,” and to be found in the Corpus Juris 
Canoniciy and this oath is admitted by Bossuet to imply at all events a great degree 
of obedience or submission. It is not material here whether the papacy was right 
or wrong in its view. The important point to keep in view, in its bearing on legal 
history, is, that the papacy always based its temporal jurisdiction upon this assump- 
tion, ie,, upon the assumption of an acknowledgment of it, just as the popes based their 
spiritual jurisdiction on the acknowledgment of it, and the recognition of them as 
the heads of the church. That the deposition of a sovereign was a consequence of 
his excommunication was the general belief in this, as in every other country in that 
age. Thus, in the reign of Henry II., John of Salisbury, whom Sir J. Mackintosh 
describes as far beyond his age in learning, and who was an attached friend and 
adviser of Archbishop h Becket, held that as an admitted j)rinciplc, and so speaks of 
the pope as ‘‘Vicarius Petri, a Domino constitutus super gentes et super regna*’ 
{Joannes ep, 210; Bihlioth. Patrum/ tom, xxiii.). Nay, more, kings them- 

selves — as our Henry among the number — admitted the jurisdiction, and only 
disputed its exercise ; this is manifest from the contemporary accounts left by that 
eminent prelate, or the letters of the archbishop, for it appears that when 
Cardinal Gratian asserted it in his conferences with the king, the latter, so far 
from resenting or protesting against it, desired the council to testify his desire 
or reconciliation, ^'rexrogavit ut testificarentur vires quanta et qiialia obtulerat, 
res titutionem scilicet archiepiscopatus et pacis’^ {Pp, FL, lib. iii. ep. 01). This 
being the view of the popes themselves, it is to be expected that they would also 
be the views of the compilers of these decretals, Ivo and Gratian, and so it is ; 
and these ancient authorities on the canon law base their doctrine as to thc-jjurisdic- 
tion of the church, primarily, on its ‘^directive*' authority, purely spiritual and volun- 
tary, and exercised only in foro conscienticcy and, secondarily, on its recognition by 
the civil law itself (Ivonis Decretmuy part v., c. 378). And in his letter to our 
Henry I., although he asserts that the temporal power ought to be subject to the 
spiritual, ho shows his consciousness that, to the extent to which it is so, it must be 
the concession of the state. Celsitudinem vestram ohsecrando monemus, quatenus 
in regno vohis commissi verhum Dei currere permittatis, et regnum terrenum coelesti 
regno, quod ecclesiao commissum est, subditum esse debere semper cogitetis ; sicut 
enim sensus animalis subditus debet esse rationi, ita potestas terrena subdita esse 
debet ecclesiastico regimini’’ {Ivo de ChartreSy epist. 101) — language which, no doubt, 
(naturally enough, in an age when ecclesiastics had all the knowledge) implies that 
the church represented the intellectual power of the age, and ought to be superior ,* 
but at the same time also implying that it could only be so by the concession of the 
state, and that it was not the prerogative of the church by divine right. So Gra- 
tian’s doctrine is in sxibstance the same {Qratiani Decretumy part i. dist. 96, c. x.). 
The contrary notion, founded on an isolated sentence — A fidelitatis etiam jura- 
mento^ llomanus pontifex nonnullos absolvit, cum aliquos h sua dignitate de- 
poniV* {Ihid,y clausa xv,, qusest. vi., c, iii.) — is disproved by the context, and the 
whole texture and tenor of the authorities he cites. So Hugo de St Victor, who 
thus distinguishes the temporal and spiritual powers; ‘‘Secundum causam justitia 
determinatur, ut videlicet negotia soecularia h potestate terrena, spiritualia vero et 
ecclesiaStiea, h spiritual! potestate examinentur ; smcularis autem potestas caput habet 
regefh, ab illo per subjectas potestates, et duces, et comites, et prsefectos, et. magis- 
tratus alios descendens ; qui tamen omnes h prima potestate auctoritatem sumunt, in 
eo quod subjectis praclati existant” (Ibid, c. viii.). The interest of all this here, and 
its beaHng on the history of the English law is, that the doctrines thus laid down 
formed the basis of those denounced in the text, and were afterwards the subject of the 
great, contest between the church and state in the reign of Henry H., which forms 
one of the most memorable epochs in our legal history ; and that much the same 
doctrines will be found laid down in Bracton, who, more than any other ancient 
author, is regarded by Lord Coke himself as the parent of the English law. Enough 
has uow been stated to enable the reader to form a judgment upon that great con- 
troversy, and to appreciate the above observations of our author. All that he has 
to bear in mind^ however, is, that the question as to the merits of that controversy 
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sions,- extracted from sayings of the fathers, canons of councils, 
and, above all, from decretal epistles of popes ; all tending to exalt 
the clerical slate, and to exempt the clergy from secular subor- 

depends not upon the^ ideas now entertained, but upon those which were entertained 
in the age in which it arose. So far from the canonical law or the writers upon it 
being so extreme in their views as is represented by the author, the very canonist 
whom he cites as the chief expounder of the extravagant doctrines he denounces — 
Ivo of Chartres — vindicated the right of the pope to pronounce the sentence of ex- 
communication against sovereigns, as founded on the laws of the state, as w^ell as of 
the church (Ivonis Decretum, part v. c. ccclxxviii.). And in his letter to our 
Henry I., already quoted, this eminent prelate only puts it upon the ground 
of the union between the church and the state, and of liberty allowed to the 
church to carry out its discipline- in a country where the church and its dis- 
cipline are acknowledged. And while he implies the subordination of the temporal 
to the spiritual, in the sense of what theologians call the directive power, he 
says not a word which implies a jurisdiction of divine right over temporalities; 
but teaches that this is founded on divine and human laws {Ivo de Chartres, 
epist. 106), All this, it is evident, was not understood by the author, in whose 
exaggerated representation may be observed the influence of prejudice, arising from 
that cause. It is in very different language Hallam writes. Speaking of the civil 
law, he says : Some of the more ancient ecclesiastics, as Hincmar, and Ivo of 
Chartres, occasionally refer to it, and bear witness to the regard which the Eoman 
church had uniformly paid to its decisions” {Midd, Ages, c. viii.). And our author 
himself says, a little further on, that the canon law was founded on the civil. Not 
having read the laws of Henry L, ho was not aware that not only, as Hale says, they 
had a taste of the canon and civil law,” but that whole passages are taken from the 
canon law — that is, the later canon law, which he denounces as so full of what was 
“ extravagant,” though Halo had observed nothing in those laws to X-)rovokc animadver- 
sion ; and the compilation forms the foundation for the great treatise of Glanville, the 
basis of our common law. The foundation of the canon law is laid in the decrees of 
councils, and in the rescripts, or decretal epistles of the popes to questions pro- 
pounded upon emergent doubts relative to matters of discipline and ecclesiastical 
economy. As the jurisdiction of the spiritual tribunals increased, and extended to a 
variety of persons and causes, it became almost necessary to establish a uniform 
system for the regulation of their decisions. After several more compilations had 
appeared, Gratian, an Italian monk, published, about the year 1140, his Decretum, 
or general collection of canons, papal epistles, and sentences of fathers, arranged and 
digested into titles and chapters, in imitation of the Pandects, which, very little before, 
had began to be studied with great diligence {Midd, Ages, c. vii.). But he adds that 
Gregory IX. caused the five books of decretals to be published in 1234, and that 
these form the most essential part of the canon law, the Decretum of Gratian being 
obsolete. In these books,*' he says, wc find a regular and copious system of juris- 
prudence, derived in great degree from the civil law, but with considerable devia- 
tion, and possibly improvement ” (Ibid.), And a sixth was afterwards added, con- 
taining subsequent decisions. Of the body of canon law, Hallam observes : The 
superiority of the ecclesiastical to temporal power, or, at least, the absolute inde- 
pendence of the former, may be considered the key-note which regulates it,” and 
then he cites several passages, which, it may be presumed, were about the strongest 
he could select, by every one of which, it will be seen, the proposition is limited to 
spiritual or ecclesiastical matters. Constitutiones principum ecclesiasticis consti- 
tutionibus, non preeminent, sed obsequuntur” {Dec,, dist. 10.) Statutum genorale 
laicorum ac^ ecclesias vel ad ecclesiasticas personas vel eorum hona,in eorum prejudicum 
non extenditur ” {Decretal, 1. i. tit. ii. c. x.). Quecunque h principibus in ordinihus 
vel in ecclesiasticis rebus decreta invenmntur, nullius auctoritatis esse monstrantur ’* 
{Decretwm, dist. 96). The historian gives his readers the opportunity of observing this 
by quoting the terms of the decretals. And although he goes on to say, It is 
expressly declared that subjects owe no allegiance to an excommunicated lord, if, 
after admonition, he be not reconciled to the church,” and cites the following rubric 
from the decretals (i. 5, tit. xxxvii. c. xii.) : — Domino excommunicata manente 
subditi fidelitatem non debent ; et si longo tempore in perstiterent, et monitus non 
pareat ecclesise, ab ejus debito absolyuntur” — the historian has the candour to add. : 
**'I must acknowledge that the decretal epistle of the Pope scarcely warrants this 
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dination. The applause this book received from the see of Eome 
and the clergy, raised it soon above all former collections ; and it 
became the grand code of ecclesiastical law, upon which the popish 
hierarchy rested all its hopes and pretensions. 

The canon and civil law had before been studied and professed 
by the same persons ; and the union of these two laws was now 
drawn closer. The canon law was from the beginning under great 
obligations to the civil ; the very form .in which it now appeared 
was evidently borrowed from thence ; and whatever was most 
excellent in it, was acknowledged to be copied from that model (a). 

general proposition of the rubric, though it seems to lead to iV* And though he 
quotes another rubric; — ‘‘Papa imperatorem deponere potest, ex causis legitimist 
(c. ii. tit. xiii. c. 2), he adds, “ The rubrics to the decretals are not, perhaps, of direct 
authority as part of the law, but they express its sense.’* And no doubt, at the 
period now in question, these papal pretensions were maintained. But then they 
were maintained, in the first place, as against sovereigns, who professed to be 
subject to the Eoman see, as members of the Roman church, of which that see was 
the head, and who acknowledged the authority of the pope as the vicegerent of 
Christ ; and, in the next place, these pretensions were entirely in accordance with 
national law, and proceeded upon premises laid down in that law. This has 
already been amply shown, so far as regards this country, from the Saxon laws, in 
which the authority of the i)ope is recognised in many ways : by the payment of 
Peter’s pence, or Romo’s fee, as it was called, which is enforced all through the 
Saxon laws up to the Conquest ; by recognition of the papal authority, not only in 
matters in their nature ecclesiastical, at variance with secular law, but even as 
regards the clergy, in matters in their own nature properly municipal ;^as in cases 
of murder by a priest ; and, in short, by his being practically and expressly recog- 
nised as the supreme spiritual authority. All that was done in the most extreme or 
extravagant pretensions of the canon law, with respect to papal or civil authority, 
was simply to carry out these premises, granted by municipal Jaw itself, to their ex- 
treme logical conclusions. And no authority can be found (it is believed) for any 
such pretensions, except as to states which had made such concessions and laid down 
such premises. Whence it is that, in modern times, when such principles are not 
admitted, we hear of no such pretensions. But it is most important, in forming a 
judgment upon the acts or conduct of men in distant times, to take into considera- 
tion the circumstances under which they took place; and in judging of the contests 
between the civil and ecclesiasticar power at this period, it is necessary to bear in 
mind the premises admitted at the time on both sides^ which the author has failed 
to observe. 

(a) It may be of interest here to present an analysis of the canon law, or of the 
contents of the decretals, their chief and most authentic source, from which may be 
derived, in some degree, a just idea of their nature, and also how far our own laws 
may have derived advantage therefrom. Lord Hale states, as to the laws of Henry 
I., that they have a “ taste of the canon law. He might have gone further, and 
said that entire passages are taken therefrom, and that large portions — most of that 
which relates to the important subject of the principles of procedure, were founded 
thereon ; and further, that these laws form the basis of the treatises of Glanville, 
Bracton, and the Mirror of Justice, the most authentic sources of our own law. So 
that the author, in deriding or denouncing the canon law (of which it has been 
shown he knew little or nothing), was really deriding and denouncing the sources 
tvhence our own law, in a great degree, was derived. The canon law was simply 
the civil law adapted to the use of a country acknowledging the Roman church as 
the head. The first book of the decretals treats, in the first place, therefore, 
of the doctrines of that church, the acknowledgment of which is presumed and 
supposed to be the basis of all the rest. It was in forgetfulness of this that the 
fundamental fallacy of our author lay. The canon law professes, at the outset, to 
be the canon law of countries which acknowledge the Roman church. The next 
book treats of rescripts, constitutions, and customs, and their authority; then the 
law as to election, confirmation, and consecration of bishops, the resignation or 
renunciation of benefices, and other purely ecclesiastical matters ; then as to discipline 
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These two systems now became so connected, and in so near a 
degree of relation, that a learned writer says, the one could not 
subsist without the other. They afforded each other a mutual 

of the clergy.* Next there comes a head of ecclesiastical law, which formed the basis of 
our law of legal terms ; and tliat was the law as to the Pax Dei ot Pax Eccleaice^the 
peace of the church-— i.c., sacred periods, during which war or litigation ought not 
to be allowed, and which the ecclesiastical authorities, therefore, were to procure to 
be observed, so far as it was possible for them to do so ; and accordingly, in order 
to enforce observance of these periods or intervals, they w^ere to issue excommuni- 
cations against those — that is, members of the Eoman church— who failed to observe 
them. It may here be observed that excommunication, as the phrase itself implies, 
was simply a putting out of communion — Le.j the communion of the Boniaii chiirch ; 
whence, of course, it followed that it did not apply, except to members of that 
church, nor affect those who did not care to be so. U ndor this purely spiritual penalty, 
the periods of the peace of the church were observed ; and during those periods, 
neither priests nor laymen, nor chartmen nor rustics, either going to the field, or being 
in the field, or coming from the field (the origin of our legal phrase as to privilege 
from arrest — etmdo et redeundo)^ or the cattle with which they ploughed, could be 
arrested or seized. Again, it was laid down to be the duty of judges, before ineii 
entered into a lawsuit, to persuade the parties by private covenants and agreements, 
to compound the controversy between them; and this, there is little doubt, led to 
the devising of fines, or concords in court, which became used in the time of Henry 
I., and wdiich the learned llargreave considered were originally real concords of 
really existing suits. So also, there can be little doubt that this led to the encour- 
agement of arbitration in our courts, which is to be observed from the very earliest 
records of these proceedings. Yarious rules and prineijiles are laid doM'n as to 
arbitrations and arbitrators, which form the basis of our rules of law upon the sub 
jeet. And be it observed, that for a century or two after the Conquest, during 
which our laTV was moulded, the chancellors and chief judges were ecclesiastics, and 
took their idtas of law from these vety volumes now under anahfsis. Again, if, pend- 
ing a suit, a party alienated away the subject-matter, he was novortlielcss held liable 
to answer for it as though he were still owner of it ; and this, again, formc<l the 
basis of our rules of law or equity as to lis pendens, or fraudulent alionations, 
pending a suit. In short, the greater portion of this first book of the Hccretals 
deals, and deals admirably, with the subject of litigation. The second book 
expounds the principles of procedure and judicature, a competent court, a proper 
citation, and iloclaration of the cause of suit. Then came the ‘'exceptions,’’ a x)hra&c 
borrowed from the Roman civil law, and from the civil and canonical law, adopted 
by our earliest legal authors — Glanville, Bracton, and the A/frror, and in the statute 
of Westm. Then the nature and the order of riglits is laid dowm ; as, that rights or causes 
which convey possession — causes “possessory,” as they were and are called-— are firj^t 
to be determined before a right of property, and that he who has been forcibly 
expelled from or deprived of property, is first to be restored to the thing or place 
of which he has been thus deprived, even although he has no other than a potsosbor’s 
right, and has not the right of property — ^a priucii>le founded upon the doctrine of 
the Roman law, which has already been noticed, and forming the basis of our whole 
law of disseibin or forcible dispossession of property, of wliich the possessor can 
obtain restitution irrespective of actual strict right. Then, as to the procedure for 
the elimination of the question in dispute ; if the facts were admitted, then, it -was 
pointed out, it became a question of law for the judge, and not a question of fact; 
and the judge, upon the admitted facts, was to pronounce judgment — a principle, 
that of tl^e separation of the law from the fact, which, as Sir James Mackintosh 
observed, formed the basis of our whole system of procedure, and which, ho adds, 
it is impossible not to admire {IlisL Eng,, v. i.) ; although it is true, that afterwards, 
under Za^ judges, often so ignorant as to mistake technicality for subtlety, the sys- 
tem was rather perverted. If the facts were not admitted, then they were to be 
determined by witnesses, instead of by the absurd ordeal or the brutal duel, and 
after proofs on either side, judgment was to be given on the facts thus ascertained, 
with provision for appeal. With some alterations as to the mode of taking evidence, 
this system formed the basis of our system of trial, superadding the jury m common 
law cases, though not, until ages later, making them judges of evidence, not mere 
witnesses; while, in some of our courts, the canonical system of trial continued until 
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support ; they had the same professors ; and it was requisite to 
the fame and preferment of a churchman, that he should be both 
a civilian and a canonist. 

When these two laws were brought into this high repute, 
Vacarws came into England, and, a.d. 1149, towards the end of 
Stephen’s reign began to read lectures, at Oxford, on the canon 
and civil law. Upon this an alarm was raised, and the king, 
apprehensive of the consequences to which these new doctrines 
might lead, in the year 1152, or thereabouts, is said to have forbid 
the reading of books of the canon law ^ (a) ; a prohibition that could 
not be meant to extend to that canon law which had long been 
admitted and ratified, but probably only to the novel and bold 
opinions contained in the collection of Ivo de Chartres, and more 
particularly in that lately made by Gratian. 

Indeed the use of the canon law became now a subject of very 
serious consideration. The canons before' admitted here were very 
ancient ; many of them had received a legislative sanction, and by 
long continuance they had ingrafted themselves into the constitu- 
tion of the country ; but a set of opinions entirely new was advanced 
by the publication of the Decretum, which, from the parade of the 

our own time. The third book of the Decretals treats of such civil matters and 
causes as were deemed to be triable in the ecclesiastical courts — as the conduct of 
ecclesiastics, non-residence, and the like. So it treats of the possessions of the 
church, and when they may be alienated, &c. It treats also of wills and testaments, 
and of succession in cases of intestacy ; of tithes and of first-fruits ; of the right 
of patronage, &c. And it is laid down that ecclesiastical persons are not to 
trouble themselves about civil matters, contrary to their oifice and profession ; 
in accordance with which, under Henry II., Archbishop A^Becket gave up the 
chancellorship; and the Koman see objected strongly to ecclesiastics taking poli- 
tical and judicial oifice, although in an age when few of the laity were com- 
petent for civil offices, it was necessarily, to a great extent, tolerated that eccle- 
siastics should hold them. The fourth book treats of matters matrimonial, and 
of legitimacy, as to which the canon law was assumed to be that marriage legi- 
timated previous issue. The fifth book treats of such criminal matters as are dealt 
with in the ecclesiastical courts, expounding offences according to their moral and 
religious aspect, as in foro consdentioR. The decrees — that is, general, not made at 
any suit — were first collected by Ivo of Chartres, a,d. 1114, and were completed by 
Gratian in 1149. The first volume of the Decretals, which were royal epistles at the 
suit or instance of some party for the determination of any controversy, were put 
forth in 1231, and ordered to be read in schools.. The second Avas half a century 
later, ; but, as our author elsewhere observes, many of the decrees or decretals had 
obtained currency long .before they were collected. 

(a) But Selden, recording this, adds — Sed parhm valuit Stephani prohibitis 
nam eo magis invaluit virtus legis, Deo favenie^ quo eum amplius nitebatur impietas 
subvertere,” (Dmert. ad Elet,, c. vii., p. 6). And Sir J. Mackintosh says, that “the 
civil law was taught with applause by Vacarius, as we are told by his pupil, John of 
Salisbury— the friend of Becket, distinguished in the learning of the age,” {History 
of England^ v. i.). And elsewhere the historian speaks with just contempt of 
Stephen as a captain of banditti ” {/7n‘d, Steph.). That the study of the law should 
have been forbidden by such a man, is its highest praise. Mr Hallam’s account of 
the matter 'is thra : “ The students of scholastic theology opposed themselves, from 
some unexplained reason, to this new jurisprudence, and these lectures were pro- 
hibited** (Midd, Ages. Q* viii,). The prohibition, doubtless, arose from that jealousy 
which was incident to an ignorant age ; the name of the Roman law associating it 
with the pretensions of the papal power, which bdgan to be viewed with hostility. 

^ Joh. Salisb. de nug. curia. 



117 


CHAP. II.] THE CANON LAW. 

work and the support it received from the see of Borne, had the 
appearance of a promulgation of laws imposed on the Christian 
world by the sole and supreme authority of the pope. From a 
question on the utility, as it had been before in some Respects, it 
became now a question upon the authority of these laws.^ The 
contest between the secular and ecclesiastical state was thencefor- 
ward more violent, as the points upon which it arose were more 
important. 

Notwithstanding the prohibition of king Stephen, the study of 
the civil and canon law was universally promoted by the clergy. 
Educated in opinions calculated to promote the benefit and emolu- 
ment of their own order, it was not much to be wondered, that 
they struck in with the designs of the pope, and stood firmly upon 
the maintenance of their own pretended rights and privileges. 

The active spirit of the clergy did not want instruments to work 
with ; the body of canon law lately published by Gratian furnished 
authority and arguments for every species of usurpation. 

The doctrines of the canon law, as delivered in the Decretum, 
tended to mark more strongly the distinction between Doctrines of the 
clergy and laity, and the great deference due to the 
former. It is there laid down, that a custom against the decree 
of a pope is void ; and that all men must observe the pope’s com- 
mand (a). It is made an anathema to sue a clergyman before a 
lay judge ; if a lay judge condemn or destroy a clerk, he is to be 
excommunicated ; a clerk may implead a layman before what 
judge he pleases ; judges who compel a clerk to answer to a suit 
before them, shall be excommunicated ; a layman cannot give evi- 
dence against a clerk ; with numberless extravagancies of the same 
kind (b). Such notions did the canonists propagate for law re- 
specting churchmen, in the reigns of Henry II., of Richard, and of 
John. 

Indeed it was not till these doctrines had generally prevailed, 

(a) That is, all members of the Roman church, ■who acknowledge him as the head 
of their church, and in matters which involve religious or ecclesiastical questions. 
These important qualifications are omitted by the author, and make all the differ- 
ence in the world. That a custom, against a decree of the pope, should have been 
held void, in a country acknowledging the pope as the head of its church, was only 
natural, seeing that the papal decrees were only upon such matters in which religious 
questions or ecclesiastical interests were involved. There would surely have been 
an absurd inconsistency in holding, in such a country, that a custom, contrary to 
what the head of its church declared on such subject, was nevertheless valid. 

(fi) Extravagancies,’' nevertheless, to be found in the Saxon laws, as already has 
been shown, and all of which, except so far as expressly altered, were repeatedly con- 
firmed at the Conquest. It is obvious that in that age they were nofc considered 
extravagancies," and that is the important point. That they would be so now is 
certain, for many reasons; but there is no greater extravagance of absurdity than 
.making the ideas, the cii’cum stances, the impressions of a modern age the standard or 
the measure of another and a distant age. Yet this form of fallacy is prevalent in 
most histories of the middle ages. That it has been even to some extent avoided 
]by such writers as Sir J. Mackintosh arid Mr Hallam, is one of the greatest of their 
many merits. But it was not always avoided by our author. 

1 litt. Hen. IL vol. ii. 471. 
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that the separate establishment of ecclesiastical judicature gained 
much strength. It was not till the publication of the Decretum, 
and the growing authority of the canons had given some order, 
consistence, and stability to spiritual government, that the exclu- 
sive jurisdiction of these courts was an object of very important 
consideration, or that their claims were urged to any gi*eat extent. 

Some causes, apparently clerical, had continued to hang about 
the temporal courts, particularly those eoncerning tithes ; which, 
being the issues of freehold property, and so partaking of its 
nature, could hardly be considered as merely spiritual.’^ Accord- 
ingly such pleas were held both in the ecclesiastical and temporal 
courts till the time of Henry II. After that, tithes came under the 
notice of our courts of common law only in an indirect proceeding ; 
such as on prohibitions, writs of right of advowson, or hy scire facias 
an ancient proceeding -since abolished by parliament.® The pre- 
rogatives of the hierarchy, and the jurisdiction of the ecclesiastical 
courts assisted each other in extending their influence. The courts 
grew in authority and the bishops rose in their pretensions. 

Amongst other attempts to aggrandise themselves, the clergy 
did not omit so valuable a subject of acquisition as benefices. A 
benefice, being an eleemosynary provision for a person who offici- 
ated in the discharge of religious duties, was originally in-the sole 
disposal of the founder, and was conferred, like other donations, by 
investiture ; but the bishops, as having the superintendence over 
spiritual things, claimed a right of control over these gifts (a). 

(a) This is not a correct representation. The bishops claimed what they had 
always had, the right of appointing the clergy, just as the pope, as the head of the 
church, claimed the right of appointing the bishops, on the general principle that 
these ofiices were all pastoral, and purely spiritual. Nor was this claim disputed 
until they had long become the subject of endowments, nor even then, until after the 
feudal system had become firmly established ; and it was then insisted that the tem- 
poralities were benefices, or were fiefs, in the feudal sense, and subject to feudal inci- 
dents, one of which was the right of the crown, or the patron, to confer them (so as 
to secure a veto upon the appointment), and also to have the custody of them when 
vacant, so that by combining the veto with the power of possession during vacancy, 
the king might secure the possession of the temporalities until he coerced the pope 
into the appointment of some corrupt prelate, with whom he could make his own 
arrangements as regarded the inferior clergy. What they would come to, no one 
with the least knowledge of history can doubt ; and it is thus described by Sir J. 
Mackintosh : The power of nomination (for such it was) had been converted by 
secular powers into an indecent and scandalous means of raising money, by setting 
up for sale the dignities and benefices of the church ** {Hist, of Eng., vol. i., p. 147). 
Thii^ the historian says, was the result of the claim of the king, which “involved a 
previous negative on every choice, and, in effect, amounted to the ecclesiastical 
patronage of Europe'* {Ibid.). So Mr Hallam says — “The sovereigns, the lay 
patrons, the prelates, made their powers of nomination and investiture subservient 
to the grossest rapacity,’* to which he ought to have added, t7te prelates appointed by 
the Sovereign; the great object was the struggle, on the part of the sovereign, to 
get control, over the appointment of the bishops, so as to be enabled to obtain, by 
corrupt arrangement with them, control over the appointment of the clergy. And 
this, indeed, was the next important feature in the matter ; for, of course, to have 
all Christendom covered with a corrupt and ignorant clergy, would have been de- 
Btructive^of . Christianity. And Mr Hallam say ii— ‘‘Through bribery, or through 

> Seld. Tithes, 387* * Ibid. 422. » By Stat. Ed. III. 
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This' occasioned a contest between patrons and the bishops for 
many years ; till at length the ancient way of investiture entirely 
ceased about the reigns of kings Eichard and John, and lay-patrons 
became obliged first to present their clerks to the bishop, who, 
according to his discretion, gave them institution.'^ A like method 
of filling vacant bishoprics was claimed by the pope; but the 

corrupt agreements with princes, a large proportion of the bishops had no valid 
tenure in their sees. The case was perhaps worse with the mferioT clerhs^^ (Midd. 
Ages, c, v.). As to the importance of the question, therefore, there can be no doubt; 
neither can there be any doubt in the mind of any lawyer as to the utter absence of 
any pretence for the claim set up by the sovereigns. This can be shown in many 
ways. The shortest and clearest way, perhaps, is to refer to the general principle 
already alluded to, that these offices were pastoral and purely spiritual, and that by 
the constitution of any country acknowledging the Roman church, and the pope 
as the head of it, and as the supreme pastor, the nomination of episcopal pastors 
must pertain to him, and of parochial pastors to the bishops. And, as already 
noticed, this claim was not disputed, until some time after the Conquest, nor until 
after the establishment of the feudal system, when the grossest oppressions and 
exactions took place ; as was noticed and acknowledged in the Leges llenrici Prinii 
— Quia regnurn oppressum erat, injustis exaetionibus : — ego sanctam Deo ecclesiam 
liberam facio, ita quod nec vendam, nec ad firmam ponam : ncc, mortwi archiepiscopo 
sice episcopo, vel abbate, aliquid accipiam de dominio ecclesiw donee successor in earn 
ingrediatur'' ^Anglo-Saxon Laws, vol. i. p. 498). So that it is certain, as it is solemnly 
recited in a legal record, that these things had been done by the Conqueror and his 
sons ; the voice of contemporary history (in the chronicles) also abundantly attests 
it, and it there appears that, as above stated, kings set up a claim to practise upon 
the endowments of the church the same exactions and oppressions which they 
practised on the other estates of the realm, upon the pretence that the feudal 
principles applied. That this pretence was false and unfounded, has already been 
shown from Littleton, who, long after these controversies was over, laid it down as 
undoubted law, that in tenure by frankalmoigne (which is the tenure of bishoprics 
and other benefices), there is no temporal service due at all, as the service is purely 
spiritual. And, as already has been shown, the whole scope and tenor of the Saxon 
law was to leave to the church the control of what was spiritual. It is fully admitted 
by all the writers who uphold the royal claim now, and is implied by our author in 
his use of the feudal word, investiture, that it was based upon feudal principles, and, 
therefore, was unfounded. The pretence that because the endowment was temporal, 
the benefice became no less clearly fallacious, for it was a well-known maxim that 
the principal draws it to the accessory, not the accessory the principal. And this, 
in fact, was the whole point of the question, whether the spiritual was to yield to the 
temporal, or the temporal to the spiritual. Of course, the rapacious sovereigns who 
ravened after church spoil, and kept secs vacant in order to enjoy it, or to force the 
pope to sanction the appointment of corrupt men, who would allow them to share the 
plunder of the diocese, and farm out benefices to the highest bidders ; of course 
they deemed the temporalities the most important, and cared little for the spiritualities. 
But the original donors, who were not merely sovereigns, but multitudes of other 
persons (as the statutes state), gave the endowments in aid of the spiritualities and 
in support of the church, not for her enslavement and subjection. They gave to the 
church as she then existed — viz., free, and under the spiritual care of her pastors ; and 
it would be irrational to suppose that they meant their donations to be the founda- 
tion of future usurpations. That, therefore, which the author, unaware of the 
contents of Henry I.’s charter, represents as an innovation introduced in the 
reigns of Richard and John, had been the original usage, and had been wrongly 
violated by the Conqueror and his sobs, as Henry I. confessed. It will be apparent 
that the great, the fundamental question was as to the appointment of the bishops ; 
for if the king could either appoint them at his pleasure or keep the temporalities of 
the sees in his hands until his nominee was admitted, the whole of the diocese would 
virtually be in his hands ; and such kings as then reigned were capable; as the 
chronicles show, of any amount of corruption; plunder; or oppression. 

1 Seld. Tithes, 383. 
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spirited resistance of some of our kings defeated all his at- 
tempts ; though, as usual, he never receded from the pretended 
right. 

The appointment, however, to bishoprics, was, to a degree, put 
under the control of the pope (a). In the time of Henry I. a bishop 
elect was to receive investitwre of his temporalties from the king, 
of whom all bishops held their lands as baronies (6). This was 
performed by the king’s delivering to the bishop a ring and crosier, 
as symbols of his spiritual marriage to the church and of his pas- 
toral office ; and hence called investiture per annulum et baculum: 
after this the bishop used to do homage to the king, as to his liege 
lord. But that king finding it expedient to give way to the de- 
mands of the pope (c), resigned this power and ceremony of inves- 
titure, and only required that bishops should do homage for their 
temporalties : and king John, to obtain the protection of the pope, 
was contented to give up, by charter, to all monasteries and cathe- 
drals, the free right of electing their prelates, whether abbots 
or bishops. He reserved only to the crown the custody of the 
temporalties during the vacancy; the form of granting a licence 
to proceed to election (since called a conge d'elire), on refusal 
whereof the electors might make their eleqtion without it ; and the 
right of approbation afterwards, which was not to be denied with- 
out a reasonable and lawful cause (d). This grant was exp'essly 
recognised and confirmed by Idng John’s Magna Gharta ; was 
again established by stat. 25 Ed. III. st. 6, c. 3 ; and continued 
the law and practice till the time of Henry VIII. 

To return to the progress of ecclesiastical judicature. There 
were two subjects of jurisdiction which the spiritual court gmdu- 
ally drew to itself and endeavoured to appropriate ; these were 

(а) Had always been so, as the charter of Henry I. admite, of which the author 
was not aware, vide, ante. 

(б) Not BO at all. Quite the contrary. There was the fallacy. The baronies were 
held on secular tenure, which was feudal; the bishoprics were held on spiritual 
tenure, which was not feudal. Thus Littleton says — “They who hold in frank- 
almoigne shall do no fealty to their lord, because the very words exclude ike lord to 
have any earthly or temporal service, but to have only divine and spiritual 
service,^* (c. vi.). Glanville had laid down the same law, under Henry II. 

(o) The charter of Henry I. has been already quoted, in which he acknowledges 
that his claims had been abominable and oppressive exactions. He had kept 
bishoprics vacant, in order to exact money, or the admission of his own nominees. 
Of course he cared not about the ceremony ; it was the power of nomination and the 
right of patronage, which he strove to obtain, for the sake of these exactions. 

(ci) Thus, then, after all, the position taken by the church has been admitted to 
have been in substance right ; for at this moment, even in this country, the letter 
of the law allows of free clerical choice in the election of bishops; and if thelaw is 
only dead letter, it is only because, by reason of the separation from Rome, there is 
no supreme ecclesiastical authority to whom the clerical choice can be referred, 
and all authority is virtually merged in the royal prerogative.’ In the period re- 
ferred to, however, the papal supremacy was in full force, and was acknowledged by 
the law and constitutions of this country; and, therefore, as it is at this moment 
admitted that the election of a bishop ought to be a matter of free clerical choice, 
it is admitted that it is properly of a spiritual nature, and, therefore, according to 
the principles of the period in question, the papal claim was right. 
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marriages and vnlU ; which latter led to the cognizance of lega- 
cies, and the disposal of intestates' effects. 

Marriage, being a contract dictated and sanctioned by the law 
of nature, and entitling the parties to certain civil rights, seems to 
have nothing in it of spiritual cognizance ; but the church of Rome 
having converted it into a sacrament, it became entirely a spiritual 
contract, and as such fell naturally within the ecclesiastical juris- 
diction, very soon after its separation from the secular court ; it 
followed almost of consequence (a), that the spiritual court should 
likewise determine questions of legitimdcy and bastardy. 

(a) All this is put as if it arose about the same time. “ The jurisdiction over matri- 
monial causes granted to bishops by Christian emperors was a very natural conse- 
quence of the religious rites with which marriage was solemnised, and the character 
of a sacrament, or eminently sacred rite, attributed to that important iniiou ” (Mack- 
intosh's IlisL Eng.^ vol. i. p, 208). The rite of marriage was certainly, as Sir J. 
Mackintosh says, considered of the most sacred character from the earliest times in 
this country, for in the Penitential of Theodore it is said, “ Presbyter debot messam 
agere et benedicere ambos, sicut in libro sacramentorum continetur" (Pea. TheotL 
c. xvii. s. 9). At the same time, it is curious that there is in that same Penetential 
this remarkable provision, Si mulier discesserit a viro suo, despiciens eiirn, nolens 
reverterc ct reconciliare viro, post v. annos, cum consensu episcopi ; ipse aliarn acci- 
piat uxorem {IhicL c. xix. s. 23). There is no doubt, however, that any Koman 
counsel or canonist would condemn this as unsound; and it is well known that the 
whole spirit of the Homan system is, and always was, to treat marriage as sacred, 
<ind indeed sacramental ; and the union as indissoluble. This being so, it was surely 
very natural that it should be deemed of ecclesiastical cognizance. 

It is to be observed that in the Mirror of Judice marriage is treated as a con- 
tract, but one perpetual (c. ii. s. 27), indissoluble (c. iii. s. 5), and of ecclesiastical 
cognizance. A contract is a speech between two parties that a thing is to be done, 
of which there arc many kinds, whereof some are perpetual^ as those of matrimony ” 
(c. ii. s. 27). And note that matrimony is the lawful order of joining together of 
a Christian man and woman, by their assents ; and as of the deity and humanity of 
Christ, there is made an indissoluble unity, so v;as matrimony^ and according to such 
unity was such coupling found to be ; and therefore none can remain in that unity 
Avho takes to himself a plurality " (c. iii. s. 5). It is added that bigamy is triable 
in the court ; but if the jury doubt thereof, in the case of a clerk, then the ordi- 
nary is to certify the same as in the case of matrimony, when it is denied {Ibid . ). 
It is very remarkable that it appears from the Saxon laws, and from this part of the 
Mirror (which is evidently as old as the Saxon time), that priests were allowed to 
marry, for it is said that a clerk's claim of privilege might be met by showing that 
he was bigamous," either by having twice married, or by having married two wives 
at the same time (ibid.). And it is plainly implied that his merely having married 
would be no offence. And in the Saxon laws there appears no prohibition of clerical 
marriages; the language of the Saxon canons on the subject rather imply the 
legality of such marriages, for it is put rather as a matter of continence becoming to 
the sacred state, than of utter disability to contract marriage, “ Lex continentiae est 
altaris ministris quae episcopisaut presbyteris, qui cum essent laici, licete uxorcs ducerc 
et filioB procreare potuerunt, sed cum ad praedictos gradus pervenerint, cwpit eis non 
licere quod licuit. Unde et de carnalifit spirituale connubium. Oportet eos nec de- 
mit tere uxores, et quasi non habeant sic habere, quo salva sit charitas connubiorum et 
cesset operatio nuptiarum " \Capit. Theod,^^ Ang.'Sax, Laws^ v. ii. p* 74). In the 
canons indeed it was laid down that if a priest married, he should forfeit his order, 
‘‘Si presbyter vel diaconus uxorem duxerit, perdat ordinem suum; et si postea 
fornicati fuerunt, non solum ordine priventur, sed etiam jejunent juxta sententiam 
episcopi” {Pen. Egh. lib. iii. c. 1 ; Ang.-^.x, Laws, v. ii, p. 197) ; but this appears to 
imply that the marriage w^as valid, or why should it be a deprivation of the order ? 
and the prohibition of intercourse would be mere penitential discipline. In the 
Institutes of Polity it is said that marriage is not allowed to the clergy (TUd. p. 335) % 
but then afterwards it is said that a priest's wife is a snare {Ibid., p. 337). In the 
Saxon ecclesiastical laws there are repeated declarations that the clergy ought not to 
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Oases of wills and intestacy, as they were, in their nature, less 

Probate of allied to the spiritual function, did not entirely sub- 
mit to the ecclesiastial jurisdiction. It appears from 
Glanville, that in the reign of Henry II. the jurisdiction of personal 
legacies was in the temporal courts.^ But notwithstanding this, 
if there was a question in the temporal court, whether a testament 
was a true one or not ; whether it was duly made, or whether the 
thing demanded was really bequeathed such plea was to be heard 
and determined by the court Christian ; because, says our author, 
all pleas upon testaments cure properly cognizable before the ecclesi- 
astical judge.'^ Thus, the validity of a testament, or the bequest 
of a legacy, was to be certified by the spiritual court : nevertheless, 
as in cases of bastardy the court Christian did nothing more than 
answer the mere question, whether bastard or not, and the conse- 
quence of descent and title was left to be determined at common 
law ; so were the consequences of a testament, as the recovery and 
payment of legacies, to be heard and determined in the temporal 
courts. 

By the manner in which Glanville speaks of the probate of wills, 
it seems as if that course of authenticating wills had been long in 
use. The beginning, or steps, by which this innovation established 
itself, it is not easy to trace (a) : it lies buried in that obscurity 
which involves not only the origin of our municipal' customs, but 
the encroachments gradually made upon them by the civil and 
canon law. 

When the ecclesiastical court had once the probate of wills, it 
appeared no very great enlargement of jurisdiction to add the 
power of enforcing the execution of them, in payment of legacies. 
But there are no testimonies of those times that warrant us to con- 
clude, that this had generally obtained before the reign of Henry 

It seems doubtful, whether the mode used by the Saxons for the 
distribution of the estates of intestates continued during the whole 
of. this period. A law of Henry I. says, that upon a person dying 
intestate, those who were entitled to succeed should divide his 

marry {Can. Eccl. Laws, c. 1 ; Ang.-Sax. Laws, v. i. p. 365) ; but it is doubtful 
whether by the secular law the marriages were illegal and void. It was undoubtedly 
considered indecent, and a cause of deprivation. But the Mirror appears to imply 
thfiit a clerk might be married legally. 

(a) On the contrary, it is perfectly easy, when reference is made to the Roman 
law, which had long ago provided a regular mode of authenticating wills, doubtless 
established in this country during their occupation, and virtually the same as that 
found adopted here ; the courts of the bishops being substituted as , the places- of 
registry, for the obvious reason that in those days ecclesiastics were the only persons 
who could read and write. The existence of a custom in some manors for the lord to 
have the registry is easily explained, either by the supposition that the manor atone 
time belonged to ecclesiastics, or that the lord had the exceptional endowment of 
being able to read and write, and so acquired this privilege. In some of our most 
ancient cities, as Tork and London, there are customs as to wills, probably as old as 
the Bqmans. 

» Lib, 7, o; 6, 7. 
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effects pro animd ejus (a). This is the first mention in our law of a 
disposition of an intestate’s effects for the benefit of his soul ; 
but there is no mention of the control or intermeddling of the 
bishop, either in this law, or, even later than this, in Glanville ; 
although he expressly mentions the jurisdiction of the church as 
to testaments. 

In king John’s charter it was expressly provided, that if any 
freeman died intestate, his chattels should be disposed of by the 
hands^ of his next of kin per visum ecclesice, by the advice and 
direction of the ordinary, saving to all creditors their debts (?>). This 
clause, it is said, was word for word in the charter 9 Hen. HI. 
and is to be seen in several manuscripts of it but being left out 
of the exemplification of this charter on the roll 25 Ed. I., from 
which is copied the Magna Charta in our statute books, it is not 
now found there. The provision was probably inserted by the 
contrivance of the bishops, who, with Pandolfo, the pope’s nuncio, 
were with Jolin at Eunnymede (c). There was not wanting col- 
our for a provision like this ; for as the statute of Hemy I. before 
alluded to, had expressly said, that the distribution was to be pro 
animd intestati, the bishops seemed, by their holy function, to be 
best qualified to see this office performed with fidelity. Hence it 
•was that, in after-times, this power was delegated by the ordinary 
to the next of kin, in letters or otherwise ; an authority grounded 
upon these words of the charter, per visum ecclesius though 
there are no documents that assure us this law was put in force 
during the reign of king John. 

In the reign of Stephen the clergy began to draw into the 

(а) There was no such law ; and if there had been, it could not have been carried 
out consistently with canon law, which requires that the obligations of justice should 
first be satisfied before those of piety. The law of Henry” was the charter of that 
king, recognising and promising to observe the law of the land settled long before 
the Conquest, and recognised in the laws of Canute, that the effects of an estate 
should, in certain proportions, be divided among his relations ” {Laws of Canute, s. 
73). This meaning, of course, his available effects, after payment of debts. Si quis 
preventus, pecuniam suam non dederit nec dare disposuerit, uxor sua, sive liberi earn 
pro anima ejus dividant, sicut eis melius visum fuerit*^ {Leges Hen. Prim., c. i. p. 7). 
That is, divide his effects according to what in their judgment would be riglit and 
proper, and for the benefit of his soul ; and according to canon law and common 
sense this would imply that they, his nearest relations, should have the reasonable 
share the law allowed them. And no one will doubt that they took proper care of 
their own interest. Then the charter of John conceded, in pursuance of the charter 
of Henr 3 % and in order to secure to the relatives their due share of the effects : “ Si 
aliquis liber homo intestatus decesserit, eatalla sua per manus propinquorum paren- 
tum et amicorum suorum, per visum ecclesise, distrihuantur : salvis unicumque debitis 
qufie defunctus ei debebat” {Charter of John, c. 27), That is to say, that the effects, 
after payment of debts, should be distributed according to law, that law being, that 
the greater part, as Glanville states, should be distributed among* the relatives, and 
the residue be applicable for the benefit of the soul of the deceased, according to the 
ideas and the belief of that age ; but this, after payment of just debts. 

(б) Here, again, the charter was not so. It was that the effects should be distri» 
huted among the relatives as provided by law, vide supra, 

{c) A provision for distribution of the effects according to law, vide supra, 

1 Seld. Works, voL iii. 167a » Ibid. 1679* 
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Spiritual court the trial of persons pro IcBsione fidei, that is, for 
breach of faith in civil contracts. By means of this they took 
cognizance of many matters of contract which belonged properly 
to the temporal court. This was the boldest stretch which that 
tribunal ever made to extend its authority, and would, in time, 
have drawn within its jurisdiction most of the transactions of man- 
kind. The pretence on which they founded this claim was pro- 
bably this: that oaths and faith solemnly plighted being of a 
religious nature, the breach of them more properly belonged to 
the spiritual than to the lay tribunal. 

The circumstances of the times tended very much to encourage 
the clergy in their scheme of opposition to the secular power. The 
provision for the clergy was in those days very precarious, and left 
them at the mercy of their patrons. Being, in general, from their 
function, considered as a sacred body of people, when oppressed 
and ill-treated by potent lords, they drew the compassion of many, 
and particularly the support of their bishops ; who, in their turn, 
receiving as little favour from kings, were continually increasing 
their store of merit with the sovere^n pontiff by the many struggles 
they engaged in on their own account, and on account of their 
inferior brethren. The pope, no ungrateful sovereign, always dis- 
tinguished his zeal in supporting his bishops, as they did in sup- 
porting the lower clergy ; till the several orders of ecclesiastics, 
united in a common cause, and sharpened against the laity by 
long contention, encouraged each other, by every motive of defence 
and aggrandisement, to contribute in their stations to promote the 
power of the church. The pope having made use of the bishops 
to gain and govern the clergy, united all their powers to establish 
a dominion over the laity ; and no occasion was let pass in which 
any of them could snatch an advantage {a). 

Henry I. being seated on the throne by a doubtful title, thought 
it prudent to gain the clerical part of his subjects by some conees- 
sessions (6). Stephen, who owed his authority entirely to them. 


(a) All this is mere general assertion, not founded upon any authority, nor sup- 
ported by any, and the value of it may be estimated from the degree of verity to be 
found in the next statement. 

(^) So far from it, that as he himself acknowledged, there had been great oppres- 
sions and exactions, and he only promised not to continue them, Quia rcgnum 
Anglia oppressum erat, injustis exactionibus; ego sanctam Dei ecclesiam liberam facio, 
ita quod nec vendam nee ad firmam ponam ; nec, mortuo archiepiscopo, sive episcopo 
alicjiuid aliquam de dominio ecclesiae donee successor in earn ingrediatur. Et omnes 
males consuetudines qualis regnum Anglia opprimebantur, inde aufero/’ {Leges lltn- 
rid Primi, 1). But how far he kept his promise, let contemporary history tell. 
When Itufus died, says William of Malmesbury, three bishoprics were in his hands ; 
in a few years Henry had Jive, And when after the controversy about investiture 
he yielded, so far from acting upon considerations of policy, the chronicler states 
that he had held out mainly in consequence of the persuasions of his nobles, who, of 
course, ivere desirous of prolonging the reign of ravage and rapine. Upon the relin- 
quishment by the king of his unfounded claim, ho less that five bishops were conse- 
crated, whose sees had been kept vacant in order to enable the king to plunder their 
temporalities {WiUiam of Malmesbui^i b. ii., a.d. 1107). 
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went further (a). ^ By these means they acquired such confirmed 
strength and habitual reverence from the people, that notwith- 
standing all the power of Henry II., and the spirit with which he 
asserted his sovereignty and independence, the contest he had with 
Becket tended to an issue directly contrary to that which he had 
promised himself ; so that, after some concessions and connivance, 
to which he submitted in fits of repentance, his reign ended in a 
firm establishment of the clergy in most of their extraordinary 
claims of privilege and jurisdiction. 

The contest that Henry II. had with Becket concerning the 
limits of ecclesiastical power, fills up a great part of that king’s 
reign. To give weight to his side of the contest, and, inste<ad of 
debating, to effect a clear decision, Henry procured an act of the 
legislature formally enacting the principal points of controversy for 
which he contended (6). This was the famous Constitutions of 
Clarendon. 

(а) Went much further in exaction and oppression. Sir J. Mackintosh terms him 
a captain of banditti {Hist, Eng.), He plundered the church without mercy. 

(б) The author hcre^asHenry had done, begged the whole question, and, like the king, 
would decide the case without debating it. It is impossible to form a judgment upon 
the merits of this most memorable controversy, merely by looking at these Constitu- 
tions, without attending to the previous events. This would be necessary even if the 
Gonstitutions could really be considered as in the nature of a statute or an act of 
parliament. For though they would of course determine the question as a matter of 
law, that would still leave the question open as a matter of legal history, what was 
their real nature and origin, and what their real meaning, and whether they were an 
alteration of the law or not. But whether they were indeed of the nature of a 
statute, or were rather a mere device of a despotic monarch to give the colour of 
authority to his aggressive tyrannj^ is a question which itself must depend upon all 
the surrounding facts and circumstances of the case. And the first thing to curry 
clearly and carefully in mind is this, as in any other legal controversy, what was 
the state of the law when the controversy arose ? The next tiling is to have a clear 
knowledge of the facts, so far as they throw any light upon the controversy. Now, 
as to the law, the reader has the means of forming a judgment by referring back to 
those copious quotations from the Saxon laws which have already been given, and 
which were all confirmed by the Conqueror and his successor, Henry I., especially 
as to the rights and liberties of the church. This is of the more importance, because 
the archbishop was of Saxon origin, and would no doubt have a strong attachment 
to the laws of his Saxon ancestors. By those laws, in a legal point of view, he must 
be judged. Mackintosh, with characteristic candour, appears to allow that the only 
way to judge fairly of Becket is to put ourselves as much as possible in the position 
in which he was at the time of these events, and admit that the archbishop sincerely 
supposed and believed that he was in the right as to the law of the land at the time. 
It is to be observed that Becket, before he was archbishop, had been eight years 
chancellor, and that he had also acted for years as justiciary (Foss’s Lives of Judges, 
vol. i. p. 198), and that under his auspices the administration of justice had greatly 
improved {Ihid), It is manifest that such a man must have known the Saxon laws, 
and the charters confirming them, and of course was well aware of what had taken 
place in the reign of Henry I., when the rights of the church as to the episcopate 
were established. That being so, the probability is that he would know what the 
law was ; and, at all events, it is manifest that to enable us to judge of his conduct, 
the first great question is what the law was ? This the reader can judge for himself 
from the citations already given ; and it need only be said that it is conceived they 
show that the law was clear that the church should be free — that is, free in her 
elections, and free in her sentences, and free from all secular jurisdiction. Contro- 
versies had, however, arisen between the crown and the church in the reign of Henry 
I. as to the right of the crown to give investiture of bishoprics, on the pretence that 
they were baronies, and so held of the crown, like feudal benefices. The effect of 
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At a great council held at Clarendon, a.d. Il64, in the 10th 
Constitutions year of his reign a code of laws was brought forward 
of Clarendon, fey the king, Under the title of the cmcient customs of 
the realm ; and as Becket had solemnly promised he would observe 


this would have been to give the crown virtually the control over the episcopate, as 
it could exercise a veto upon any election by refusing investiture, and thus keep 
sees vacant for any time. And as the crown claimed and exercised the right of 
custody of vacant sees, and received and enjoyed all the temporalities, it is manifest 
that there was the strongest motive to abuse the power thus claimed ; nor is there 
any doubt that, as a fact in history, it was so abused. After a great struggle, in the 
reign of Henry I. the claim of investiture was relinquished by the crown, but it still 
claimed the right of custody of vacant sees. What that law was has been shown, and 
the reader can refer back to the statement of it, and see how far it recognised the canon 
law and the rights of the churcln It is most natural to refer also to the terms of the 
charters, as to the church, and especially as to its bishoprics. The charter of Henry 
I, acknowledged that the church and the country had been oppressed by most 
grievous extortions, especially in the selling of 'bishoprics or benefices : Quia 
regnum oppressum erat injustis exactionibus, ego sanctam ecclesiam liberam faciam 
ita quod nec vendam, nec ad firmam ponam^ nec, mortuo archicpiscopo sive episcopo, 
vel abbate, aliquid accepiam de dominio ecclesise, donee successor in earn ingrediatur” 
(c, 1). This was a confession that the Conqueror and his sons had interfered with the 
liberties of the church, and had made the vacancies of sees the occasion of enormous 
oppressions and exactions. It was also a distinct acknowledgment that these prac- 
tices were illegal. Thus the liberty of the church meant, and that is included, 
liberty to proceed to give elections of bishops, so as to put an end to vacancies in the 
sees, appears from subsequent charters. That of Stephen declared, I promise to 
do nothing in the church or in ecclesiastical affairs simonically, no^ will I permit it 
to be done. I defend and confirm that the power, possessions, and dignities of 
ecclesiastical persons, and all clerks, and the distribution of their goods, shall be in 
the hands of the bishops. And I grant and establish that the dignities of churches, 
confirmed by this privilege and the ancient customs, shall remain inviolable ” (See 
Blackstone*s Charters), Then Stephen granted a further charter of all those liberties and 
good laws and customs which Henry 1. had granted, and which were held in the time of 
king Edward. Then Henry II. himself had granted a charter, which was in these terms : 

I have granted, and restored, and confirmed to the church all the customs which 
king Henry I. gave and granted to them, and abolished all evil custo^ns which he abol- 
ished, and I will that the church do have and hold all usages, liberties, and free customs 
as freely and fully as he granted to them,” so that there had been under the Conqueror 
and his successors certain usages introduced contrary to the ancient usages, and con- 
trary to the law. And closely connected with, and indeed disclosed in the charters, 
are the facts of history to which they had reference, that the Norman sovereigns had 
been in the habit of keeping sees vacant in order to enjoy their temporalities^ and to 
extort money for the liberty to come to an election, or even assent to the nomination 
of a corrupt and vicious prelate, who would be willing to collude with the king in the 
pliiinder and corruption of his diocese. It is an undoubted fact that Henry and his 
predecessors thus held sees vacant — sometimes as many as five or six at a time — 
and plundered them meanwhile (Lingard’s Eng. Hist., v. i. c. 3), and in the inter- 
vals, valuable possessions of the church were alienated to royal favourites. It 
appears, however, that so soon as A^Becket was made archbishop, he showed himself 
resolute in recovering the lost possessions of the church, and that he at once claimed 
a barony belonging to his see, which had for some time been in the possession of one 
of the ^ng’s most powerful and favoured vassals. If this claim had not been 
warranted by law, it could and would have been contested, and as it was not, it may 
be presumed that it was valid. The archbishop also presented to a living (of 
Eynsford) belonging to a manor which, beyond all doubt, belonged to his see; the 
fact is admitted by Hume (Hist. v. i. c. 8, p. 34), and it appears from the 

record of the great suit by the archbishop of Canterbury in the time of the Con- 
queror, to which allusion has been made more than once {vide ante, p. 81). One of 
the king’s military tenants who had possession of the manor forcibly expelled the 
presentee, pretending to be patron. Whether he was so or not, however, is not 
material, for of course the forcible ejection of the archbishop’s nominee was not a 
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what were really such, the king procured the principal propositions 
in dispute to be enacted, and declared by the council under that 
denomination. Nothing will enable us to judge so well of the pre- 

proper way of deciding a question of church patronage, and was, moreover, a high 
contempt of the head of his church. The archbishop accordingly excommunicated 
him : the king sent orders to the archbishop to take the sentence off. The arch- 
bishop refused, replying that it was not for the king to prescribe whom he should or 
should not excommunicate. No one who has given the least attention to the laws 
of that time can doubt that the archbishop w^as right. The refusal, however, it is 
clear from the result, greatly offended the monarch, and he soon afterwards seized 
upon another ground of dispute, in which he was equally in the wrong ; and in which 
his object — as his subsequent conduct showed — was to acquire greater power over 
the clergy. In the time of the archbishop’s predecessor, one of the priests of his 
province had been accused of homicide, and tried before his bishop, according to 
the law still in force. One of the king’s justices in circuit took occasion, the priest 
being in court, to denounce him as a murderer : the priest uttered expressions of 
anger and contempt, for which he was tried, and severely punished. The king, 
however, then insisted that henceforth the clergy should, after they had been first 
degraded by the sentence of the spiritual judge, be afterwards delivered over 
to the lay tribunal to be tried according to the secular law. This, it is plain, 
w^^ould be an alteration of the law, and the king’s language, as Lingard observes," 
in making it, showed that he knew it was so — ^"Peto et volo ut tuo, Domiiie 
Cantuarensis, ct co episcoporum tuorum consilio.’^ And it was obvious that it 
would have enabled him easily — by means of servile judges — to get rid of an obnoxious 
prelate. The prelates objected, on the double ground that it would be punish- 
ing a man twice for the same offence, and that it would be placing the English 
Clergy in a different position from that which the clergy occupied all over Europe. 
It was then that the king demanded of them if they would observe the ancient 
customs of the realm.” This, as Lingard observes, was a captious question, for it left 
all open what w^ere the customs ” intended ; and it might be that what the king 
intended w'ere the evil customs as to the church, which the Conqueror and his sons 
had introduced, and which Henry I. had renounced, and there is abundant reason to 
believe that this was so, from the very nature of the demand, from the circum- 
stances under which it was made, and from what soon .afterwards followed. The 
demand had no reference to the immediate subject of dispute, the jurisdiction over 
clerks, for it was not pretended that there had been any custom upon that matter at 
all in favour of the claim to lay jurisdiction. There had, however, been customs 
— evil customs though they had been admitted to be — which had for some time been 
in existence, though again and again renounced, and these customs were of 
immense practical importance to the king ; while the jurisdiction over clerks w^as 
probably a matter of little concern to him. Eor the effect of these customs, it 
will have been seen, w^as, that the king kept sees vacant for the sake of plundering 
the temporalities, and also of enforcing the admission of corrupt and servile prelates 
who might connive at his doing so. The controversy with the archbishop, bo it 
observed, had begun with his endeavour to recover the temporalities of his see. The 
king would, no doubt, foresee that such a man was likely to prove an independent and 
determined antagonist in any plans of church-spoliation he might contemplate, and 
therefore it would be of the most vital importance to the king to commit the prelates, 
and especially the archbishop, to some vague admission of customs which might 
appear to cover their encroachment. Moreover, the actual facts and circumstances of 
the time show {hat this was really what the king was aiming at, for it appears that he 
had in his hands, a few years after this, an archbishopric, five bishoprics, and three 
abbeys ; and a few years later, no less than seven bishoprics, and an archbishopric, 
besides several abbeys, and had divided the greater part of one of the bishoprics 
among his knights (Lingard, Rist v. ii. c. 8), This was exactly the course the 

Conqueror and his sons had pursued, and was the very course Henry I. had renounced ; 
it was grossly illegal, yet it might, perhaps with some colour, be pretended that 
it was a custom. There can be no doubt, therefore, that it was this the king was 
aiming at, and it affords an explanation of his sudden demand on the prelates 
for a recognition of his customs. The prelates replied that they could only assent, 
saving the rights of their order ; an answer which, of course, foiled the wily monarclu 
He was enraged, and at last extorted an assent to the customs, and a council was 
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tensions of the clergy, as a perusal of these Constitutions ; they 
shall therefore be stated at length. They are contained in sixteen 
articles ; ten of which were considered by the see of Kome as so 
hostile to the rights of the clergy, that pope Alexander in full con- 
sistory passed a solemn condemnation on them ; the other six he 
tolerated not as good^ hut less evil. These six articles were the 
2d, 6th, 11th, 13th, 14th, and 16th. 

The 2d, Churches belonging to the see of our lord the king can- 
not be given away in perpetuity, without the consent and grant of 
the king, 6th, Laymen ought not to be accused, unless by certain 
and legal accusers and witnesses, in presence of the bishop, so as 
that the archdeacon may not lose his right, nor anything which 
should thereby accrue to him ; and if the offending persons be such 
as none will or dare accuse them, the sheriff, being thereto required 
by the bishop, shall swear twelve lawful men of the vicinage or 
town before the bishop, to declare the truth according to their 
conscience. 11th, Archbishops, bishops, and all dignified clergy- 
men,! who hold of the king and chief, have their possessions from 
the king as a barony, and answer thereupon to the king’s justices 
and officers, and follow and perform all royal customs and rights, 
and, like other barons, ought to be present at the trials of the king’s 
court, with the barons, till the judgment proceeds to joss of mem- 
bers, or death. 13th, If any nobleman of the realm shall forcibly 

summoned at Clarendon, at which these customs were drawn up, and one of them 
was, that the custody of every vacant hiahopric, archhisho]pric, or abbey should be given, 
and its revenues, during the occupancy, paid to the king, and that the election ought 
to be by the king's writ; the eflect of which ’was to establish the vicious and pernicious 
practice renounced by Henry L, and to enable the king to keep sees vacant as long 
as he pleased, thus receiving the revenues all the time, which of course would bo the 
strongest inducement to prolong the vacancy. Then it was claimed that the pro- 
ceedings of the clergymen should be in the king's court, an undoubted innovation. 
So of the next, that there should be no excommunication of any of the king's prin- 
cipal tenants or officers without application to him, which, of course, deprived the 
church of its only weapon of defence against the greatest plunderers of the age, and 
was also an undoubted innovation on the ancient law, which left the bishops full 
power of excommunication. Two other articles were directed against appeals to the 
see of Rome, and another gave the king’s courts jurisdiction in various ecclesiastical 
matters, advowsons, &c. The archbishops, not at first apparently understanding 
them, signed the Constitutions ; but the pope disallowed moat of them, and the arch- 
bishop then resisted. 'It may be of interest to present the archbishop's view of the 
question, conveyed in a letter to the king : “Ecclesia Dei in duobus constat ordinibus, 
clero et populo. In clero sunt apostoli, apostoliciviri ; opiscopi, et coeteri doctores 
occlesise, qnibus cummissa est cura et regnum ipsius ecclesi® : qui tractate habent 
negotia eceleslastica ; ut totium reducatur ad salutem animarum. In populo sunt 
xeges, principes, duces, comites, et alise potestates, qui ssecularia habent tractate 
negotia, ut totam reducant ad pacem et unitatem ecclesise. Et quia certum est reges 
potestatem suam accipere ab ecclesia, non ipsum ab illissed a Christo, ut salv^ pace 
vest^ loquar non habetis episcopis preecipere, absolvem aliquem, vel excommunicare, 
trahere clericos ad soecularla examina, judicare de ecclesiis ne decimis, interdicere 
episcopis ne tractent causas de transgressione fidei, vel juramenta, et multa in hunc 
modum, quae scripta, inter consuetudines vestras quas dicitis avitus’' {EpL St Thomce 
Oonat^ Bp, lib. i*, Bp, 6). This, too, accords withsthe law as afterwards laid down by 
Bracton. 

* So vmiveram p&taonm is construed by Lord Littleton in his Hen. IL voL iv, 370. 
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resist tke arciibisliop, biskop, or arckdeacon, in doing justice upon 
iiim or his, the king ought to bring them to justice; and if any 
shall forcibly resist the king in his judicature, the archbishops, 
bishops, and archdeacons ought to bring him to justice, that he 
may make satisfaction to our lord the king. 14th, The chattels 
of those who are under forfeitui-e to the king, ought not to be 
detained in any church or churchyard against the king’s justice, 
because they belong to the king, whether they are found within 
churches, or without. 16th, The sons of villeins ought not to be 
ordained without the consent of their lords, in whose lands they 
are known to liave been born. 

Thus was the pope pleased to tolerate such of these articles as 
either did not at all affect the clerical state, or rather contributed 
to aid and support it ; and were thrown in, probably, to qualify and 
temper those which were evidently hostile to the* ecclesiastical sove- 
reignty. The ten which were condemned by the pope, were as follow : 

The 1st, If any dispute shall arise concerning the advow- 
son and presentation of churches between laymen, or between 
ecclesiastics and laymen, or between ecclesiastics, let it be tried 
and determined in the court of our lord the king. 3d, Ecclesi- 
astics charged and accused of any matter, and being summoned 
by the king’s justice, shall come into his court to answer there 
concerning that wdiich it shall .apj^ear to the king’s court is 
cognizable there ; and shall answer in the ecclesiastical coni’fc 
concerning that which it shall appear is cognizable there ; so 
that the king’s justice shall send to the coui't of holy church, 
to see in Avliat manner the cause shall be tried there ; and if an 
ecclesiastic shall be convicted, or confess his crime, the church 
ought not any longer to give him protection. 4th, It is unlawful 
for archbishops, bishops, or any dignified clergymen of the realm, 
to go out of the realm without the king’s licence ; and if they go, 
they shall, if it so please the king, give security that they will not, 
either in going, staying, or returning, procure any evil or damage 
to the king or kingdom. 5th, Persons excommunicated ought not 
to give any secuiity by way of deposit, nor take any oath, but only 
find gage and pledge to stand to the judgment of the chuinh, in 
order to absolution. 7th, No tenant in capite of the king, nor any 
of the officers of his household, or of his demesne, shall be excom- 
municated ; nor shall the lands of any of them be put under an 
interdict, unless application shall first have been made to our lord 
the king, if he be in the kingdom, and if not, to his justice, that he 
may do right concerning such person ; and in such manner, as 
that which shall belong to the king’s court shall be there deter- 
mined, and what shall belong to the ecclesiastical court shall be 
sent thither to be there determined. 8th, Concerning appeals, if 
any shall arise, they ought to proceed from the archdeacon to the 
bishop, and from, the bishop to the archbishop : and if the arch- 
bishop shall fail in doing justice, the cause shall at last be brought 
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to our lord the king, that, by his precept, the dispute may be 
determined in the archbishop’s court; so that it ought not to pro- 
ceed any further without the king’s consent. 9th, If there shall 
arise any dispute between an ecclesiastic and a layman, or between 
a layman and an ecclesiastic, about any tenement which the ecclesi- 
astic pretends to hold in eleemosynd, and the layman pretends to 
be a lay fee, it shall be determined by the judgment of the king's 
chief justice, upon a recognition of twelve lawful men uiriim tene- 
mentum, sit pertinens ad eleemosynam, sive ad fcsdum laicuin. 
And if it be found to be in eleemosynd, then it shall be^ pleaded in 
the ecclesiastical court ; but if a lay fee, then in the king’s court, 
unless both parties claim to hold of the same bishop or baron : and 
if they do, then the plea shall be in his court ; provided, that by 
such recognition, the party who was first seised shall not lose his 
seisin till the plea” has been finally determined. 10th, Whosoever 
is of any city, or castle, or borough, or demesne manor of our lord 
the king, if he shall be cited by the archdeacon or bishop for any 
offence, and shall refuse to answer to such citation, may be put 
under an interdict ; but he ought not to be excommunicated till 
the king’s chief officer of the town be applied to, that he may, by 
due course of law, com23el him to answer accordingly ; and if the 
king’s officer shall fail therein, such officer shall ho in miser icordid 
regis j and then the bishop may compel 'the person accused 
by ecclesiastical justice. 12th, Pleas of debt, quai fide interpositd 
dehentur, vel absque interpositione fidei, whether due by faith 
solemnly pledged, or without faith so pledged, belong to the king’s 
judicature. 15th, When an archbishoj)ric, or bishojjric, or abbey, 
or priory of royal foundation, shall be vacant, it ought to be in 
the hands of the king, and he shall receive all the rents and issues 
thereof, as of his demesne. And when such church is to bo filled, 
the king ought to send for the princiiDal clergy thereof, and the 
election ought to be made in the king’s chapel, with the king’s 
assent, and the advice of such of the prelates of the kingdom as he 
shall call for that purjDose ; ^ and the person elect shall there do 
homage and fealty to the king as his liege lord, of life, limb, and 
worldlj'" honour (saving his order), before he be consecrated.^ 

These Constitutions were calculated to give a rational limitation 
to the secular and ecclesiastical judicature; and furnished a basis 
on which these separate jurisdictions might have been founded, 
without any inconvenience to the nation, or diminution of the 
temporal authority ; and they were with that view confirmed, a.d. 
1176, at a council held at Northampton (a). But the king, over- 

fa) As to tliis, tbe author was in error. Before tho'couneil, the king had written 
to the pope, promising to withdraw any customs hostile to the liberties of liis clergj', 

^ .Octet jlcri €l€Ct%o ccsscnsu doT/iitii ct consilio pcTsondTUTfi Tconi o^cts dU hoc 

faciendum vocaverit. 

» Fide Ang. Sax. Leg. p. 321, and also in Litt. Hen. II. vol. iv. 414, a copy of 

these Constitutions from the Cottonian manuscript of Becket’s Life and Brastles which 
is probably the most ancient and correct copy of them. ' lushes, wmen 
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come with shame for the murder of Becket, with which he was 
charged, and struck with a panic of superstition, gave way to the 
torrent, and endeavoured to reconcile himself to the holy see by an 

and to allow freedom of canonical election {Iloved., 302 ; Ep. S. Tho.^ ii. 119, 122, 
289). At the council of iN^orthampton, the four points above mentioned were granted 
or conceded to the church as declaratory enactments, but nothing is said as to the 
confirmation of the constitutions of Clarendon, which would have been grossly incon- 
sistent with the king’s promise of withdrawal, made just before. It is, indeed, stated 
by Gervase that the assize of Clarendon was ordered to be enforced, but that was quite 
different from the constitutions of Clarendon ; it was the code of instructions to the 
itinerant justices, and is given by Hoveden (413) in his account of the council of 
Northampton, and is quoted. by our author towards the end of the chapter. (The 
council of Northampton was in 1171). On the other hand, it does not appear that 
at this council the constitutions of Clarendon were expressly repealed, and* Or Lin- 
gard sa^’S of the previous interval which had elapsed : During the interval, the con- 
stitutions of Clarendon, though still unrepealed, were not enforced ” {Hist. Eng., v. ii. 
p. 97). In the absence of any express repeal, they would remain, and their force and 
effect would depend either upon their original validity, or upon their subsequent 
adoption into the customary or unwritten law of the realm. As to the first, it seems 
certain, from the accounts of all historians, that coercion, by bodily terror, was used 
by the king upon the prelates, and that is quite enough to destroy the statutory 
authority of these constitutions. But it is not so clear that a great deal of them 
were not subsequently, by actual use and adoption, incorporated in the customary or 
unwritten law of the realm. For the present, it seems sufficient to point out that 
there was not any confirmation at the council of Northampton. Guo of the most 
important points in our legal history, upon which, it will be observed, our author 
•throws but little light, is, whether, or how far, these celebrated constitutions are to 
be regarded as law. Of course, if tliey really were freely agreed to by king, by lords, 
and by prelates — i.e., by a majority of them, present at a lawful council or assembly, 
lawfully convened by the sovereign for the purpose of legislation, and freely and 
really exercising their functions as legislators, they would substantially be statutory 
enactments; but if, on the contrary, the council” was only an assembly of barons, 
tinder the influence of the king, to which the prelates wore compulsorily called, not 
to consider freely, as legislators, but to be coerced to consent to ordinances predeter- 
mined, and forced upon them by the royal power, there would be nothing legislative 
in them ; they would be the mere edicts of a tyrant. That threats and coercion were 
used, all historians agree, and therefore it seems idle to treat these constitutions 
as “ statutes,” in the proper sense of the term ; and the very fact that the king seems 
to have sought a confirmation of some of them at the statute of Northampton shows 
his consciousness that they were not so, for, if already laws, or legal statutes, they 
would require no confirmation, added to which, it is stated by the author, in accordance 
with all histories, that the king at all events professed to withdraw them, which, 
again, he could not do if they were legal statutes. On the other hand, it is clear 
that although, if they were not legal statutes strictly, they would not require to be 
rei)caled, since they liad no legal existence; it would be natural, and practically 
necessary, since the king had said they were statutes, that he should publicly with- 
draw them. It should seem that, in the absence either of any express confirmation, 
or any express adoption at the council of Northampton, they remained unrepealed 
and unconfirmed; and therefore that (their original invalidity being clear) their 
actual validity would depend upon the extent to which they were subsequently 
adopted by use and custom into the law of the land. And such seems to have been 
Hale’48 view, for, having mentioned them as acts of parliament before the time of 
legal memory, he says : “ Of these, as we have no authentic records, but only tran- 
scripts in ancient historians, or other books, they obtain at this day no further than 
as by usage and custom they are, as it were, engrafted into the body of the common 
law, and made a part thereof’^ {Hist. Com. Law, p. 7). This seems to be the sound 
conclusion, for another reason, that, if these constitutions were to be taken as statutes 
of the realm, in full force, there would have been nothing left to enact at the era of 
the separation from Home, sinee their clear efifect was to render the king absolute. 
All appeals to Rome were abolished, save at his will and pleasure, and he would have 
entirely in his power the whole episcopate of the realm. And the only two really 
effective inodes in which the Roman supremacy could be exercised would be by the 
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ample concurrence with all its demands ; at least ho desisted from 
executing those laws for which he had so many years been con- 
tending. It appears, moreover, from a letter which he sent to the 

power of appeal and the control over the episcopate. Yet it never occurred to any 
one in the reign of Henry VIII. that all this had already been done by statute, cen- 
turies before. And, on the other hand, we know that, in the meantime, during the 
whole of that long interval, the Roman See had exercised its appellate jurisdiction, 
and its control over the episcopate. On the other hand, we also know that, during 
that long interval, without any other statutory enactment, certain parts of the law 
were altered, and in accordance with these constitutions of Clarendon. Thus, for 
instance, clerks became subject to secular jurisdiction, though privilege of clergy 
remained to our own age. This could not be by the constitutions, for in the council 
of Northampton, that article had been implicitly repealed (vide ante) by a contrary 
enactment. It could, therefore, only have been by usage insensibly growing up, in 
accordance with the general feeling of the country ; and as the administration of 
justice improved, there would of course be no reason for the maintenance of the pri- 
vilege, which only rested on the barbarous character of the criminal procedure of 
that age. It will be observed that Henry 11. had also expressly enacted at the council 
of Northampton that clerks should not be subject to the duel, and we also know that 
after the reign of John the ordeal became obsolete. After this era it would be 
natural that the clerical exemption from secular jurisdiction should also die out. 
That it was the law, however, there can be no doubt, and this maj’^bc the most fitting 
place to present such passages from the Mirror of Justice (a work completed after 
this period) as serve to illustrate what the law was virtually taken to be after this 
period upon the points in controversy. This will show how far these celebrated con- 
stitutions had been actually incorporated by use and adoption into the common law 
or custom of the realm. First, as to the subject just referred to, exemption of eccle* 
siastical persons or property from the jurisdiction of the laj" tribunals. Treating of 
exceptions, the Mirror says : One as to the power of the judge, and that may be by 
reason of the two kinds of jurisdictions, or because the king or his judge hath no 
power in the cause, as it is of the person of a clerk, by reason of tlie privileges of the 
church ” (c. iii. s. 3). So, in the next section, of exception of clergy ; For the privi- 
lege of clergy — as, if a clerk be ordered in court before a lay judge to answer to aii 
action for a personal mishap, and especially in a case criminal and mortal, plead that 
he is a clerk, the judge bath no further cognizance of the cause, for the church is so 
enfranchised that no lay judge can have jurisdiction over a clerk. Nevertheless, to 
give actions to plaintiffs against accessories in appeals and indictments, it belongeth 
to the judge to inquire, by the oaths of honest men, in the presence of the clerk, 
whether he be guilty or not, and if he be guilty, then to bo delivered to his ordinary 
(i6, s. 4). It is, indeed, added in the next section that the privilege might be 
rebutted by proof that the clerk had forfeited it by what was called “bigamy*^ — i,e.^ 
by marrying a widow, or toO many wives, a curious relic of the old Saxon law which 
allowed priests to enter into marriage; for, although it is explained that in a clerk, 
who could only marry once, the offence of bigamy was committed as well by-marrying 
twice, or by marrying a widow, as by marrying more women than one, it is implied 
that there would be no loss of privilege merely by his being married. This seems to 
refer the passage to the Saxon age, because after the Conquest a stricter discipline 
was introduced, and priests were not allowed to marry ; but then, in that view, it only 
tqakes the case stronger and clearer in favour of the archbishop in his great contest 
with Henry II., because it shows that, from the Saxon times, clerks had been privi- 
leged, which, indeed, has already been shown from the Saxon laws. So much as to 
personal exemptions of clerks from lay jurisdiction. Then, as to ecclesiastical rights 
as advowsons, patronage of episcopal bishoprics or benefices, and the like,- it is to be 
observed that in the in a chapter which mentions Edward L, and therefore 

waa composed or edited long after the period now in question, all the branches or 
heads of royal rights dr jurisdiction being mentioned, there is no mention of bishoprics 
(c. h 8, 3)* And so, in a subsequent section expounding the nature of legal jurisdic- 
tion, it is confined to matters of a secular nature (c. iv. s. 3). On the other band in 
the “Treatise of Glanville,'’ written at the end of the reign of Henry II., there is a 
book upon “ecclesiastical advowsons/* (Ub. iii.) which he treats of as decided in the 
king’s courts. But then this only refers to the right of patronage, and it is stated 
that if the elerk admitted the claimant to be patron, and claimed to have been 
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pope by the hand of Hugo Petrileo, the legate, that, notioHJistcmd- 
ing tJiG opposition of the greatest and wisest men in his hingdom, 
he had, at the intercession of the legate, and out of reverence and 
devotion to the see of Rome, made the following concessions. 
That no clerk should, for the future, be brought personally before 
a secular judge for any crime or transgression i whatsoever, except 
only for offences against the forest laws, or in case of a lay fee for 
which lay service was due to the king, or to some other secular 
person. He promised that any person convicted, or making con- 
fession before his justice, in the presence of the bishop, or his 
official, of having knowingly and premeditatedly killed a clerk, 
should, besides the usual punishment for killing a layman, forfeit 
all his land of inheritance for ever.2 He also promised, that 
clerks should not be compelled to submit to the trial by duel ; and 
moreover, he promised not to retain in his hands vacant bishoprics 
or abbeys beyond the term of one year, unless from urgent neces- 

instituted upon his presentation, and that was denied, it was to be decided before the 
ecclesiastical judge (c. ix.). And if the clerk named another party as patron, who 
appeared, and disclaimed, then, again, the suit would cease in the king’s court, and 
be dismissed between the patron and the clerk in the ecclesiastical court. In short, 
questions as to patronage were deemed to pertain to the king's court : questions as to 
.institution, or presentation, to the ecclesiastical court. In other words, questions 
between patrons Avould be tried in the king’s court, and questions between patron 
and clerk in the ecclesiastical court. It is further stated that, in case of vacancy', 
and default of the patron to present, the presentation fell into the liaiuls of the king. 
If the party under whom the clerk claimed pressed his claim to the patronage, and 
was defeated, thou in tlio king's coui’t nothing more could be done in the matter; 
but the patron who had recovered the right of advowson could proceed against the 
clerk in the ecclesiastical court before the bishop, with this restriction, tliat if at the 
time of presentation the parson presenting was considered to be pati*on, the clerk 
should continue to hold. For (says Glaimlle) upon this subject a statute was passed 
in the reign of the present king (Henry IT.) concerning those clerks who have 
obtained livings upon the presentation of patrons, or have, in time of war, violently 
intruded themselves into ecclesiastical advowsons, and, by such statute, it is provided 
that clerks thus presented should not lose their churches during their lives {Ihid, 
c. X.). Elsewhere it is laid down, ‘‘that, according to the custom of the realm, no 
one is bound to answer in his lord’s court concerning his freehold, without the king's 
precept. But if the plea should be between two clerks concerning a tenement-hold 
in frankalmoignc of an ecclesiastical fee, or if the tenant, a clerk, hold an ecclesias- 
tical fee in frankalmoignc, whoever may be claimant, the plea concerning the right 
ought to be in the ecclesiastical court, unless a question should arise whether the 
fee be ecclesiastical or lay (lib. xiii. c. xxv.), which, it is afterwards said, is to be 
decided in the king's court (c. x. s. 3). But before the statute of AVestmiiistcr II., 
Lord Coke says, ‘^iiojvris ^itruni lay for one parson against another, because it was, 
in that case, the right of the church'' (2 Inst,, 407). Thus, then, it came to this, 
that questions of right between laymen were decided in the king’s courts ; questions 
between laymen and clergymen, or between clergymen on matters ecclesiastical, were 
tried in the ecclesiastical courts. With regard to the bishoprics, it need hardly be 
observed that, as the question then would be between the king and the pope, they 
could not come into the king's courts; and though, according to analog}", those ques- 
tions would be determinable in the papal courts, yet it is equally obvious that, as the 
pope could not enforce his decision except by excommunication, the extent to which 
it was regarded would virtually depend upon the extent to which the king could safely 
disregard it — in the opinion of the age* 

De aliquo foris-f<i€to, ^ i. i? .. i , . 

^ What eadtra ordinary penalty was this, when laymen, at that time, forfeited their 
lands in cases of felony ? 
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sity, and evident cause of delay, not falsely pretended.^ It is 
said, 2 that Ilenry, by charter, granted to the clergy the cognizance 
of causes matrimonial ; but neither this nor any other of the fore- 
going concessions wore enacted by authority of parliament, during 
any j)art of this king’s reign ; nor did he himself observe them, 
except in not compelling criminal clerks to appear before a lay 
judge, as before stipulated, and in exempting them in all cases 
from the trial by duel. The statutes of Clarendon concerning 
ecclesiastical matters subsisted unrepealed and confirmed ; but 
were suspended in part by a temporary connivance of the executive 
power. 3 

The establishment which the clergy gained in this reign was 
not weakened in those of his successors. Richard I. was redeemed 
from his captivity by the aid of his subjects ; among Avhom the 
zeal of the ecclesiastics, who readily converted their plate and 
other valuables to the ransom of their king, was particularly dis- 
tinguished. This gave them everything to hope from the king’s 
gratitude ; nor were they disappointed in their expectations. The 
feudal subjection under which John laid his kingdom to the po])e, 
ratified every clerical innovation, and seemed to justify the dis- 
tinctions before claimed by the chm’chmen. 

In this manner did the influence of the civil and canon law* 
gradually increase ; but these laws were not confined to the 
ecclesiastical courts, where they were professedly the only rules of 
decision: they, by degrees, interwove themselves into the muni- 
cipal law, and furnished it with helps towards improving its native 
stock.. The law of personal property was in a great measure 
borrowed from the imperial, and the rules of the descent of lauds 
wholly from the canon law : to these might be added many other 
instances of imitation, too long to be enumerated in the present 
work. 

These two laws, as the Norman had before, obtained here by 
sufferance and long usage. Such parts of them as were fitting 
and expedient, were quietly permitted to grow into practice ; 
while such as were of an extravagant kind occasioned clamour, 
were called usurpations, and, as such, were strongly opposed. 
What was suffered to establish itself, either in the clerical courts, 
or by mingling with the secular customs, became so far part of the 
common law of the realm, equally with the Norman ; for though 
of later birth, it had gained its authority by the same title, a 
length of immemorial prescription. ^ 


^ Wilk, Leg. Ang. Sox. p. 331 ; Litt. Hist. Hen. II. vol. iv. 205, 296, 

* Sir Itoger Owen MSS. n. 397, 

* Sir Roger Owen says tne king obtained a parliamentary repeal of the constitutions 
of Clarendon. — MSS. p, 404, 

* This is all that I thought necessaiy to state concerniBg the prevalence of the civil 
and canon law, the influence they*both had upon the common custom of the realm • 

hei^d no complaint, as in the case of feuds, that this part of the work is at 
^ defective; mdeed, I should not wonder if some thought even this short sketch too 
prolix, so much are our studies and opuuons directed by fashion. But it seems to me, 
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It had been a very ancient custom, among the Normans, both in 
their own country and in France, to try titles to land, of trial bv 
and other questions, by dud. When William had dueiSrciv& 
ordained that this martial practice of his own country 
should be observed here in criminal trialsj it became very easy to 
introduce It into civil ones ; and being only used in the <mria reals. 
It had not, among the other novelties of that court, as it certainly 
would have had in the county court, or any other of the ancient 
tribunes oi baxon original, the appearance of so singular an inno- 
vation. ® 


^11 it^3 absurdity, this mode of trial was not without some 
maiks of a rational^ reliance on testimony, and vouchers for the 
truth of what was in dispute ; for it ivas never awarded without 
the oath of a credible witness, who would venture his life in the 
duel for the truth of what he swore. “I am ready,” says the 
party litigant, “ to prove it by my freeman John, whom his father 
on his death-bed enjoined, by the duty he owed him, that if at 
any time he should hear of a suit for this land, he should hazard 
himself in a duel for it, as for that which his father had seen and 
Jicard.^ Thus the champion of the demandant was such a one 
as might be a fit witness ; and on that account the demandant 


if the illustration of our ancient law had been the sole object of attention, and not a 
lu'epossession in favour of a topic tliat happened to be in vogue, that the same censure 
would be at least as apidicablo in one as in the other case. 

A comparison of our law with those two systems of jurisprudence, would, in my 
mind, he ini inquiry of equal curiosity, and much more to the purpose of a history of 
the Englisli law, than the same process when applied to the so-rauch-admired systems of 
foreign feuds. This is sufficiently evinced by the cursory remarks already made re- 
si)octing those two laws. It further appears by the works of Glanville, Bracton, and 
other old authors, who certainly wrote the law of their time, and not their own inven- 
tions, as has been too often and too inconsiderately said ; and it is confirmed by marks 
of conformity, or imitation* in instances where no suspicion of fabrication was ever 
entertained. 

The civil and canon law seem in a particular manner to be objects of curiosity to an 
English lawyer ; they have long been domesticated in this country ; wore taught at our 
universities as a part of a learned education, and the road to academic honours ; they 
have entered into competition with the common law ; and, though unsuccessful in the 
struggle, were still thought worthy to be retained in our ecclesiastical courts, and there 
became the model by which onr* national canons and provincial constitutions were 
framed. These two laws, therefore, stand in a much nearer relation to the common 
law, than the feudal law of Lombardy, or of any foreign country ; none of which can 
boast any lu'etensions equal to those above mentioned. 

Notwithstanding this close affinity between the civil and canon law and our own, I 
thought, that to enter into a particular comparison of such parts of those laws as seemed 
more remarkably to relate to the common law, was an inquiry not strictly within the 
compass of the present History ; and therefore I declined it, for reasons similar to those 
I have before given with regard to foreign feuds. 

I cannot, however, leave this subject without expressing a wish, that the early con- 
nexion of our law with the civil and canon law was more fully investigated than it has 
yet been. The history and present state of those two laws in this country, and of our 
own national canon law, seems also to have been not yet sufficiently developed. To 
this it may be answered, that there is at least as great want of curiosity upon this 
topic as of information ; and I am sure I do not pretend to determine which of these is 
the cause, and which the effect, of the other, , • i 

1 Ariosto, in the true spirit of the old jurisprudence, as well as of chivaliy, makes 
Einaldo refer to the proof by arms, as equal to if not tbm that by testimony, 
061 Ustvmnio^ io vo\che Varme sieiio : 

Che e in cgni tempo^ che tipiace^ 

Te Offarprovapiu verace. 

OxL Ful cani 31, stans. 102. 
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could never engage in the combat himself: but the other party, 
who was defendant, or tenant in the suit, might engage either m 
his own person, or by that of another. ^ _ 

It is difficult to say what matters were, at one time, submitted 
to this mode of trial (a). Perhaps at first all questions of fact 
might, at the option of the demandant, have been tried by duel. 
In the reign of Henry II., it was decisive in pleas concerning 
freehold ; in writs of right ; in warranty of land, or of goods sold ; 
debts upon mortgage or promise; sureties denying their surety- 
ship ; the validity of charters ; the manumission of a villein ; 
questions concerning service : all these might have been tried by 
duel.i 

ISTothwithstanding the general bent of this people to admit the 
propriety of a trial so suitable to their martial genius, there must 
have been men of gravity and learning amongst them at all times ; 
and persons of that character would always reprobate so ineffectual 
and cruel a proceeding. Considerations of this kind at last effected 
a change. 

We find in the reign of Henry II. that many questions of fact re- 

0£ trial by lating to property, were tried by twelve liheros et Icgcdes 
homines juratos, stvorn to speak the truth ; who were 
summoned by the sheriff for that purpose. This tribunal was in * 
some cases, called assisa, from assidere, as it is said, because they 
sat together ; though it is most probable, and indeed seems inti- 
mated by the manner in which Grlanville often expresses himself, 
that it was emphatically so called from the assisa (as laws were 
then termed), by which the application of this trial was, in many 
instances, ordained. On other occasions this trial was called 

• 

(a) If the author had read the Mirror^ he would have found a full exposition of the 
matter: “ There are many modes of proof ; sometimes records ; sometimes by battle ; 
sometimes by witnesses.*' Then as to trial by battle, the proof of felony and other causes 
is done by combat of two according to the diversities of actions ; for as there is a per- 
sonal action and a real, there is a personal combat and a real ; personal in personal 
actions, real in real actions. And these combats are different in this, that in a per- 
sonal combat for felony, none can combat for another ; but in actions personal and 
venial, it is lawful for the plaintiffs to make their battles by their bodies, or by loyal 
witnesses, as in the writ of right real combats — because none can be witness for him- 
self, and no one is bound to discover his real right ; and though they make their 
combats for the plaintiffs by witnesses, the defendants may defend their own right 
by their own bodies, or the bodies of their freemen. And in appeals none can combat 
for another ; but it is otherwise in real actions. The battle of two men sufficeth to 
declare the truth, so that victory is holden for truth. Combats are made in many 
other cases than felonies ; for if a man hath done any falsity in deed or in word 
whereof he is impeached, and he deny it, it is lawful for one to prove the action’ 
either by jury, or by the body of one witness'*— i.e., by battle. And it may be 
observed here, that trial by jury here plainly means trial by Avituesses— as there is no 
previous mention of jurors otherwise than as witnesses; and at first, jurors wore wit- 
nessed, whence it followed that if there were no witnesses, .there could bo no trial by 
Jury; and hence the difficulty arose, to meet which, the trial by battle or by ordeal 
was resorted to. And in cases where battle could not be joined, nor w^as there any 
witnesses, the people in personal actions were to help themselves by the miracle of 
God, in this manner ; as, if the defendant were a woman, &c. (/6td.) 

1 Glanv. passim. 
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jurata, from the juratos, or Juratores, who composed it. Of the 
origin of this trial by twelve jurors, and the introduction of it into 
this country, we shall next inquire. 

The trial per duodecim juratos, called namhda, had obtained 
among the Scandinavians at a very early period ; but having gone 
into disuse, was revived, and more firmly established, by a law of 
Iteignefi'us, surnamed Lodbrog, about the year a.d. 820.1 It was 
about seventy years after this law, that Hollo led his people into 
Noi'mandy, and, among other customs, carried with him this 
method of trial ; it was used there in all causes that were of small 
importance. When the Normans had transplanted themselves 
into England, they were desirous of legitimating this, as they did 
other parts of their jurisprudence ; and they endeavoured to sub- 
stitute it in the place of the Saxon sectatores, to which tribunal it 
bore some show of affinity (a). 

The earliest mention we find of anything like a jury, was in the 
reign of William the Conqueror, in a cause upon a question of 
land, whore Gundulph, bishop of Hochester, was a party. The 
king had referred it to the county, that is, to the seclalores, to 
determine in their county courts, as the course then was, according 
to the Saxon establishment ; and the sectatores gave their opinion 
of the matter. But Odo, bishop of Bayeux, who presided at the 
hearing of the cause, not satisfied with their determination, 
directed, that if they were still confident that the}'^ spoke truth, 
and persisted in the same opinion, they should choose twelve from 
among themselves, who should confirm it upon their oaths'^ (?>). 

(a) ‘‘ There are scarcely any authentic materials for its early history. It seems most 
probably to have arisen from the confluence of several causes. Perhaps the first 
conception of it may have been suggested by the very simple expedient of referring 
a cause by the county court to a select committee of their number, who were required 
to be twelve, for no reason or even cause that has been discovered. In civil cases, the 
obvious analogy|^of arbitration might have contributed to the adopting of juries. 
Judges, unacquainted v/ith, and incapable of a patient inquiry into facts, might find 
it safer, as it was easier, to trust to a sort of general testimony given by twelve 
unexceptionable neighbours, on the litigated question. There are many traces in 
this institution which indicate that jurors must, in some manner, have been regarded 
in the same light with witnesses. Isfcighbourhood, for instance, which might be 
dangerous to the impartiality of a judge, is advantageous to the knowledge of a wit- 
ness ; and it is still a sort of legal theory, that jurors have the dangerous power of 
finding a verdict from their own knowledge (Mackintosh’s HUtory of England^ 
vol. i. p. 273). 

{()) It has already been seen that the author is entirely in error on this subject, 
and that before the Norman Conquest, trial by juries — that is, by a number of the 
freeholders or suitors of the connt 3 % sworn from among the rest, to declare the 
truth according to their knowledge of it — was used both in civil and criminal cases. 
It may not have been always by twelve jurors, though it appears plainly that juries 
in criminal cases consisted of twelve in the time of Alfred ; and the number twelve 
is so often mentioned in the Saxon laws, that there is reason to believe that the juries 
wore so constituted both in civil and criminal cases. But it would appear that even 
in criminal cases it was not a fixed practice to have juries ; as in criminal cases there 
were other modes of trial, and in civil cases the county might or might not have re- 
course to it. That which the author failed to understand was that the suitors were 
the judges of the court, and that they used various modes of assisting themselves in 

1 Hick. Thes. Diss. Bpist. 38-40. ® Text. Roff. apud Hickes,' ut sup. 
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It seems as if the bishop had here taken a step which was not in 
the usual way of proceeaing, but which he ventured upon in con- 
formity with the practice of his own country ; the general law of 
England being, that a judicial inquiry concerning a fact should be 
collected per ovrines comitaMs prohos homines (a). Thus it appears, 
that in a cause where this same Odo was one party, and arch- 
bishop Lanfranc the other, the king direeted totum comitaium con- 
side^'e; that all men of the county, as well French as English, 
(particularly the latter) that were learned in the law and custom 
of the realm, should be convened : upon which they all met at 
Pinendena, and there it was determined ab omnibus illis pi'ohis, 
and agreed and adjudged d toto comitatu. In the reign of William 
Rufus, in a cause between the monastery of Groylund and Evan 
Talbots, in the county court, there is no mention of a jury ; and 
so late as the reign of Stephen, in. a cause between the monks of 
Christ-Church, Canterbury, and Radulph Picot, it appears from 
the acts of the court, i that it was determined per judicium totius 
comitatus.2 

This trial by an indefinite number of sectaiores or suitors of 
court (i) continued for many years after the Conquest : these are 
the persons meant by the terms pares curice, and judicium parium, 
so often found in writings of this period. Successive attempts* 
gradually introduced jurors to the exclusion of the seciatores (c) ; 

their determination, among others, trial by jury ; the jurors of cases being in those 
days not judges, but witnesses. It followed, that if it happened that no suitors had any 
knowledge of the matter, there could be no jurors; for jurors were sworn to declare 
the truth of their own knowledge. Hence, in criminal cases, the resort to the ordeal 
in the absence of jurors, or compurgators; hence, in civil cases, the care taken to 
provide jurors by having witnesses for all transactions, 'who might afterwards be 
jurors. Hence, also, in cases 'where, from their nature, there could not be certain 
personal knowledge, or only from uncertain memory, as in cases of claims of land, 
resting on past events, at some distance of time ; suits in the couii^’ court would be 
determined more by clamour or partisanship, than by evidence or cmisideration. 

(a) And it is one of the most curious instances of the cxti'cmc antiquity of judicial 
forms of expression, and the evidence they afford of ancient usages, that until recently 
the phrase used as to trial by jury in civil cases (and it still is so in criminal cases), 
was, that the party put himself upon the country — i.e., the county, or the men of the 
county^. This is a relic of that ancient jurisdiction of the county court, out of which, 
by a course of change which has been amply described, the trial by jury arose. And 
when the jury was first used, as the general body of the freeholders, the suitors were 
the judges, and the jurors were only witnesses; the record would continue to state 
that the case was determined by the men of the county. The author failed to 
observe this, and hence draws a totally wrong inference from the fact that the 
records so state it. As it did so in cases where there are known to have been juries, 
of course it affords no evidence that juries were not used even where the fact is not 
known. 

(5) Here, again, we observe that the author had fallen into some confusion upon 
this subject. The suitors did not try the cases, they were the judges, and they 
resorted to various modes of trial; of which trial by jurors was one— the jurora 
being any of their own body who had knowledge of the matter, and were sworn to 
declare the^ truth about it. Hence trial by jurors did not, as the author supposes, 
exclude the suitors, and was for ages used at county courts. 

(c) J urors did not exclude the suitors ; the suitors were judges, the jurors witnesses. 

^ Bib. Cott. Faustina, A. 3, 11, 31. * Hiokes Thos. Diss. Bp. 36. 
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and a variety of practice, no doubt, prevailed till the Norman law 
was thoroughly established.! It was not till the reign of Henry 
II. that the trial by jurors became general ; and by that time, the 
king’s itinerant courts, in which there were no pares curice (a), 
had attracted so many of the county causes, that the sectatores 
were rarely called into action.2 

The sudden progress then made in bringing this trial into 
common use, must be attributed to the law enacted by of tii.il by 
that king. As this law has not come down to us, wo assue. 
are ignorant at what part of his reign it was passed, and what was 
the precise extent of its regulation : we can only collect such 
intimation as is given us by contemporary authorities, the chief 
of which is Glanville, who makes frequent allusion to it. It is 
called by him ussisa, as all laws then were, and reyalis eomtihUio ; 
at other times, regale quoddam heneficium, chmentid principis de 
concilio procernm populis indulium. It seems as if this law 
ordained, that all questions of seisin of land should be tried by a 
recognition of twelve good and lawful men, sworn to speak the 
truth ; and also that iu questions of right to land, the tenant 
might elect to have the matter tried by twelve good and lawful 
knights instead of the duel. It appears that some incidental 
points in a cause, that were neither questions of mere right, nor of 
seisin of land, were tried by a recognition of twelve men ; and we 
find th.at in all these oases, the proceeding was called assisam, 
and r(cognitioncm ; and the persons conqiosing it were calh'd 
Jiiralores, Juruti, recognitoi'es assisie ; and collectively absisa, and 
recognifto : only the twelve jurors in questions of i-ight were dis- 
tinguished with the appellation of magna assisa ; probably because 
they were I nights, and were brought together also with more 
ceremony, being not summoned immediately by the sheriff, as the 
others were, but elected by four knights, who for that purpose had 
been bc'forc summoned by the sheriff. We are also told, that the 
law by which these proceedings were directed, had ordained a very 
heavy penally on jurors who were convicted of having swoin 
falsely in any of the above instances.*^ 

Thus far of one species of this trial by twelve men, which was 
called assisa. It likewise appears, that the oath of twelve jurors 

(a) What the auUior means is, that the suitors as judges were superseded bj" the 
king’s justices, who still held their courts in the counties, and either iu the old county 
coupt assemblies, or at special assemblies of the counties, and by the king^s commis- 
sions. So enduring is custom, and so closely did the people cling to the idea that 
the body of the freeholders were judges, that it was not until the reign of Kichard II. 
they were actually excluded from the bench where the king^s justices sat, 

^ The following law of Henry I, seem to be in support of the ancient usage. 
quis^ue viEJR. pares judicandus est, ct ejusdeivi provincim j peregeina lero judicia 
modis omnibas avhmovemus. Leg. 31. 

s* Persons of a new character, under the name of ^ecta, and sectatores, in a subsequent 
period, made a necessary part of most actions brought in the king’s courts, as will be 
seen hereafter. 

3 Glanv. lib. 13, c. 1 j lib. 2, c. 7, 19. 
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resorted to iir otlier instances than those provided for hy this 
famous law of Henry II. and then this proceeding was said to be 
perjuratam patriae, or vwineti, p&r ingxiisitionem, per juramentum 
legalium Iwminum. This proceeding by jury was no other than 
that which we before mentioned to have gained ground by usage 
and custom. This was sometimes used in questions of property ; 
but it should seem, more frequently in matters of a criminal 
nature. 

The earliest mention of a trial by jury, that bears a near resem- 
blance to that which this proceeding became in after times, is in 
the Constitutions of Clarendon, before spoken of. It is there 
directed, that, should nobody appear to accuse an offender before 
the archdeacon, then the sheriff, at the request of the bishop, faciet 
Jurare duodecim legates homines de vicineto, seu de villd quod inde 
veritatem secundum conscientiam suam manifestahunt.'^ The first 
notice of any recognition, or assise, is likewise in these Constitu- 
tions ; where it is directed, that, should a question arise, whether 
land was lay or ecclesiastical propert 3 % recognitione duodecim 
legalium Iwminum, per capitalis justitice considerationem, termin- 
ahitur, utrUm, &c. this was a.i>. 1164). Again, in the statute of 
Northampton, a.d. 1176 (which is said to be a republication of 
some statutes made at Clarendon, perhaps at the same time the 
before- mentioned provisions were made about ecclesiastical matters), 
the justices are directed, in case a lord should deny to the heir the 
seisin of his deceased ancestor, fauciant inde fieri recogniiionem per 
duodecim legates homines, qualem seisinam defunctus inde hahuit 
die qua fuit vivus et mmrtuus; and also faciant fieri recogniiionem 
de disseisinis fiactis super assisam, tempore quo the king came into 
England, after the peace made between him and his son. We see 
here, very plainly described, three of the assises of which so much 
will be said hereafter ; the assisa utrum foedum sit laicum an 
ecclesiasticum ; the assisa mortis antecessoi’is ; and the assisa norm 
disseisirm. Again, in the statute of Northampton there is men- 
tion of a person rectatus de murdro per sacramentum duodecim 
militwm de hundredo, and per sacramentum duodecim liberorum 
legalium Iwminum. 

Thus have we endeavoured to trace the origin and history of the 
trial by twelve men sworn to speaJc the truth, down to the time of 
dlanville : a further account of it we shall defer, till we come to 
speak more minutely of the proceedings of courts at this time. 

Another novelty introduced by the Normans, was . the practice of 

Of deeds deeds with seals of wax and other ceremonies.3 

The variety of deeds which soon after the Conquest 
wete brought into use, and the divers ways in which they were 
applied for the purpose of transferring, modifying, or confirming 
rights, deserve a very particular notice. 

. Heeds or writings, from the time of the Conquest, were some- 

^ Ch. 6. » Ch. 9. s wak. Leg. Sax. 289. 
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times called chirographa, but more generally chartcB ; the latter 
became a term of more common use, and so continued for many 
years ; the former rather denoted a species of the chartce, as will 
be seen presently. Charters were executed with various circum- 
stances ot solemnity, which it will be necessary to consider : these 
were the seal, indenting, date, attestation, and direction, or com- 
pellation. 

Charters were sometimes brought into court ; either the king’s, 
or the county, hundred, or other court, or into any numerous 
assembly ; and there the act of making, or acknowledging and per- 
fecting the charter was performed. This accounts for the number 
of witiiessess often found to old charters, with the very common 
addition of cum multis aliis. When charters were not executed in 
this public manner, they were usually attested by men of character 
and consequence : in the country, by gentlemen and clergymen ; 
in cities and towns, by the mayor, bailiff, or some other civil 
officer.^ 

The Anglo-Saxon practice of affixing the cross still continued ; 
yet was not so frequent as before ; but gave way to a method which 
more commonly obtained after the Conquest, namely, that of affix- 
ing a seal ofioax. Seals of wax wore of various colours. They 
were commonly round or oval, and were fixed to a label of parch- 
ment, or to a silk string fastened to the fold at the bottom of the 
charter, or to a slip of the parchment cut from the bottom of the 
deed, and made pendulous. Besides the principal seal there was 
sometimes a counter-seal, being the private seal of the party. If a 
man had not his own seal, or if his own seal was not well known, 
he would use that of another ; and sometimes, for better security, 
he would use both his own and that of some other better known. 

The original method of itidmiing was this. If a writing con- 
sisted of two parts, the whole tenor of it was written twice upon the 
same piece of parchment ; and, between the contents of each part, 
the word chirograplmm was written in capital letters, and after- 
wards was cut through in the midst of those letters ; so that, when 
the two parts were separated, one "would exhibit one half of the 
ca[)ital letters, and one the other ; and when joined, the word would 
appear entire. Such a charter was called chirographum. About 
the reigns of Riclmrd and John, another fashion of cutting the 
word chirographum came into use ; it was then sometimes done 
indent-ioise, with an acute or sharp incision, instardentimn ; 2 and 
from thence such deeds were called indentures. 

Charters were somtimes dated, and very commonly they had no 
date at all ; but as they were always executed in the presence of 
somebody, and often in the presence of many, the names of the 
witnesses were inserted, and constituted a particular clause, called 
M'S testihus. The names of the witnesses were written by the clerk 
who drew the deed, and not by the witnesses themselves, who veiy 
i Mad. Form. DisB 26. _ _ » /6»ei, 14, 28, 29^ __ 
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often could not write. It seems that wives wei’e sometimes wit- 
nesses to deeds made by their husbands ; monks and other religious 
persons to deeds made by their own houses ; even the king is found 
as witness to the charters of private men and in the time of 
Kichard and John, it came in practice for him to attest his own 
charters himself in the words teste meipso.^ 

Charters were usually conceived in the style of a letter, and, at 
the beginning, they had a sort of direction, or compellation. These 
were various. In royal charters, it was sometimes, omnibus 
liominibus suis Francis & Anglis: in private ones, sometimes, 
omnibus sanctee ecclesue Jiliis ; but more commonly, sciant pree- 
sentes et futuri, or omnibus ad qnos pi'cesentes literal, &c. 

Thus far of the circumstances and solemnities attending the 
execution of charters. Let us now consider the different kinds of 
them ; and it will be found, that as they were called chirographa, 
or indenturce, from their particular fashion, so they received other 
appellations, expressive of their effect and design. A charter was 
sometimes called conventio, concordia, finalis concordia, and Jinalis 
conventio. Tliei-e were also feoffments, demises for life and for years, 
exchanges, mortgages, partitions, releases, and confirmations?’ 

Conventio and coticordia had both the same meaning, and signi- 
fied some agreement, according to which one of the parties con- • 
veyed or confirmed to the other any lands, or other rights. 

Of all charters the most considerable was a feoffment. After the 
- . . _ , time of the Conquest, whenever land was to be passed 

in fee, it was generally done by feofiraent and delivery 
or livery of seisin. ^ This might be without deed ; but the gift 
was usually put into writing, and such instrument was called 
charta feoffamenti. A feoffment oia’ginally meant the grant of a 
feud or fee ; that is, a barony or knight’s fee, for which certain ser- 
vices were due from the feoffee to the feoffor : this was the proper 
sense of the word : but by custom it came afterwards to signify 
also a grant of a free inheritance to a man and his heirs, referring 
rather to the perpetuity of estate than to the feudal tenure. The 
words of donation were generally, dedisse, concessisse, confirmdsse, 
or donusse, some one or other of them. It was very late, and not 
till the reign of Richard II. that the specific term was used. 
These feoffments were made pro homagio et servitio, to hold of tho 
feoffor and his heirs, or of the chief lord. 

At this early period feoffments were very unsettled in point of 
form ; they had not the several parts which, in after times, they 
were expected regularly to contain. The words of limitation, to 
convey a fee, whether absolute or conditional, were divers. A 
limitation of the former was sometimes worded thus : to the feof- 
fee et suis ; or snis post ipsum, jure hcereditario perpetuh possi^ 
dendnim; or sihi et hceredihus suis pel assignatis : of the latter thus ; 
sibi et hceredihus procedentihus ex proedietd : Eichardo et Vixorx sues 
^ Mad. Form. Diss. 31. ® Ibid. 32. ’ Ibid. 3. * Wilk. Leg. Sax. 289. 
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et hceredihus suis, qui de eddem veniunt : sihi et hceredihus qui de 
illo exibunt : from which divers ways of limiting estates (and num- 
berless other ways might he produced) it must be concluded, that 
no specific form had been agreed on as necessarily requisite to 
express a specific estate ; but the intention of the granter was col- 
lected, as well as could be, from the terms in which he had chosen 
to convey his meaning.! 

It appears that a charter of feoffment was sometimes made by 
a feme covert, though generally with the consent of the husband ; 
and a husband sometimes made a feoffment to his wife. A feoff- 
ment was sometimes expressed to be made with the assent of the 
feoffor’s wife ;2 or of such a one, heir 3 of the feoffor ; or of more 
than one, heirs of the feoffor ; 4 though in such cases, the charter 
appears to be sealed only by the feoffor. By the assent of the wife, 
probably, her claim of dower was in those days held to be barred ; 
and indeed, when such feoffment was made publicly in court, it 
had the notoriety of a fine ; and might consistently enough with 
modern notions, be allowed the efficacy since attributed to fines in 
the like cases. The assent of the heirs was, probably, where the 
land had descended from the ancestor of the feoffor ; or where by 
usage it retained the property of bocland, not to be aliened extra, 
cognaiionem, without the consent of the heir, where such restric- 
tion had been imposed by the original lavdboc. 

A elauso of loarranty was always inserted ; which sometimes, 
too, had the additional sanction of an oath. The import of this 
warranty was, that should the feoffee be evicted of the lands given, 
the feoffor should recompense him with others of equal value.5 

A charter of feoffment was not a complete transfer of the in^ 
heritance, unless followed by livery of seisin. This was done in 
various ways ; as per f astern, per haculum, per haspam, per 
annulum, and by other symbols, cither peculiarly significant in 
themselves, or accommodated by use, or designation of the parties, 
to denote a transmutation of possession from the feoffor to the 
feoffee. 

This was the nature of a feoffment with livery of seisin, as prac- 
tised in these early times. It was the usual and most solemn way 
of passing inheritances in land ; but yet was not of so great 
authority as a fine, which had the additional sanction of a record 
to preserve the memory of it. 

The antiquity of fines has been spoken of by many writers (a). 
Some have gone so far as to assert their existence and ^ 
use in the time of the Saxons.® But upon a strict in- 
quiry, it is said, there were no fines, properly so called, before the 

(a) Of this there can be no doubt. Mr Hargreave’s opinion also, that fines were 
originally real ebneords of existing suits, is clearly well founded. There is a chapter 
in the Mirror about final concords of suits. At what jp^^riod they became used for 

1 Wilk. Leg. Sax. 5. * Mad. Porra. 148. « Ihid. 316. 

4 Mad. Form. 319. » Ibid. 7. ® Plowd. 360. 
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Conquest, though they are frequently met with t soon after that 
period.2 

We shall now consider the manner in which fines have been 
treated, or, as it is now called, levied. The account of fines given 
by Glanville does not enable us to fix any precise idea of the 
method of transacting them. It only appears from him, that this 
proceeding was a final concord made by licence of the king, or his 
justices,^ in the king’s court. But the nature of a fine may bo 
better collected from the more simple manner in which it was 
originally conducted. 

The parties having come to an agreement concerning the matters 
in dispute, and having thereupon mutually sealed a cliirographum, 
containing the terms of their agreement, used to come into the king’s 
court in person, or by attorney, and there acknowledge the concord 
before the justices : it was thereupon, after payment of a fine, en- 
rolled immediately, and a counterpart delivered to each of the 
parties.^ This was the most ancient way of passing a fine. In 
course of time, fines came to be passed with a cliirographum, upon 
a placitum commenced by original writ, as in a writ of covenant, 
warrrantia chartce, or other writ. When the mutual scaling of a 
cMrograplium was entirely disused, there still remained a footstep 
of this ancient practice ; for there continues to this day in every fine ' 
a chirograph, as it is called, which is reputed as essentially neces- 
sary to evidence that a fine has been levied. 

The design of final cmcords seems to have been anciently as 
various as the matters of litigation or agreement among men. By 
fines were made grants of land in fee, releases, exchanges, par- 

tlie purpose of transfer or conveyance, irrespective of any I'cal concord of a suit, is 
uncertain ; but there is every reason to believe that it would occur very readily to the 
minds of people in that early age, when the tendency was to have everything recorded. 

A law of Canute says, He who has defended land with the witness of the shire (i.c., 
the county court), let him have it undisputed,” which might suggest recovery; and 
in the laws of Henry I. it is said, speaking of the county court, Eecordationem 
curico regis null! negare licet” (c. xxxi.), which might easily suggest the idea of 
fines or recoveries. In the Saxon law mention is more than once made of trans* 
actions being attested in the county court. There was a particular reason why fines 
or recoveries should be of very early origin in our law, that the great body of 
the people held' their land then without deeds or charter of conveyance. This 
is fully explained in the Mirror, in a passage, the antiquity of which is evident. 

It is said there that tho first conquerors enfeoffed persons in knight-service, or 
villenagc (no mention is made of freehold feoffments), and that many held their 
Unds by villein customs-— as to plough, &c., the lord’s land. The lords might 
give them estates of inheritance, or if the lord received their homage for such 
estates, it would be the same thing. Thus the people, it is said, had no charters, deeds 
nor muniments of their lands; but it is said many fines were levied of such services^ 
which make mention of the doing of these services {Mirror, c. ii. s. 25). It would 
be natural in such a state of society to resort rather to public transactions in the 
county courts than to formal conveyances. 

^ Mad. Form. Diss. 7. 

» The origin of fines is very fully considered by Mr Cruise, in his valuable Essay on 
Fines, who thinks, and with great show of reason, that fines were cqntiived in imitation 
of a similar judicial transaction in the civil law.— Cruise’s Fine 9 . p. 6, 

* lab, vi ii 0 . X> „ ^ ^ Mad. Form. Diss, 14, 
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titions, or any convention relating to land, or other rights : in a 
word, everything might be transacted by fine which might be 
done by cMrographvm} 

Thus far of the two great conveyances in practice for transfer- 
ring estates of inheritance, namely, feoffments and fines. The 
manner in which estates for life or for years (since called demises) 
were made, was in the way of convention or covenant.® 

Two other species of conveyance then used were confirmations 
and releases. In those unsettled times, when feoffees were fre- 
quently disseised upon some suggestion of dormant claims, charters 
of confirmation were in great request. Many confirmations used 
to be made by the feoffor to the feoffee, or to his heirs or successors. 
Tenants in those times hardly thought themselves safe against 
great lords who were their feoffors, unless they had repeated confir- 
mations from them or their heirs. Releases were as necessary 
from hostile claimants, as confirmations from feoffors. The words 
of confirmation were dedi, concessi, or confirmavi ; and such deeds 
are distinguishable from original feoffments, only by some expres- 
sions referring to a former feoffment. Releases are known by the 
words quietum clamavi, remisi, relaxavi, and the like. 

During the time which had elapsed since the Conquest, the 
•Norman law had sufficient opportunity to mix with all parts of 
our Saxon customs. This change was not confined to the article 
of tenures, duel, juries, and conveyances. The manner in which 
justice was administered makes a distinguished part of the new 
jurisprudence. In the Saxon times, all suits were commenced by 
the simple act of the plaintiff lodging his complaint with the 
officer of the court where the cause was to be heard ; and this still 
continued in the county and other inferior courts of the old consti- 
tution. But when it had become usual to remove 
suits out of these inferior courts, or of beginning them 
more frequently in the king’s court, it became necessary to agree 
upon some settled foi’ms of precepts applicable to the purpose of 
compelling defendants to answer the charge alleged by plain- 
tiffs (a). Such a precept was called hr eve ; probably, because it 

(a) King’s writs indicate the jurisdiction of king’s courts, for in the county courts 
men could sue without writs, which were only required to commence actions in the 
king^s superior courts. The usage of such writs, therefore, marks an important era in 
our legal history. As already shown, the primary jurisdiction, after or before the 
Conquest, in common suits between party and party, was in the county court, which 
was called “curia regis” {Leges Hen, Prim.) And hence the Mirror^ in an early 
chapter, headed, “ Of the time of Alfred,’’ gives as the form of remedial writ, a writ 
to the sheriff to compel him to decide the case and do j ustice. In a subsequent 
chapter, however, stating what the law was at the time the book was compiled (Edward 
I.), it is said, “ There are two kinds of jurisdiction, ordinary and assigned ; every one 
hath ordinary jurisdiction,” {i.e., in the county,) “but this jurisdiction is now re- 
strained by the power of kings, as none hath power to hold plea of trespass, or of debt 
which passeth forty shillings, but the king. Nor hath any one power of conveyance of 
fees” of freehold estates) “without a writ ” (c. iv. s. 2), which is also laid down in 
Bracton and Fleta. Now this change must have taken place after the Conquest, and 

1 Mad. Form. Diss. 16, 17* * 22. ^ 
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contained briefly an intimation of the cause of complaint. It was 
directed to the sheriff of the county where the defendant lived, 

ike origin of it can be traced. Before the Conquest writs went to the sheriff to compel 
him to hear a case, and it was then contended that writs were necessary to enable him 
to do so. And the writs were often required to give a better judge. In the case of the 
Archbishop of Canterbury, already mentioned as having occurred under William I., 
the case was tried at the county court, but before a foreign prelate, who of course 
could not have been sheriff, and who could only have sat under the king’s writ. And 
thus the practice having arisen of using the king's writ in important cases, in order 
to secure a better judge than the sheri^ it by degrees came to be considered that the 
writ was necessary to give jurisdiction in any but comparatively minor cases. Not a 
trace of any such doctrine is to be found before the Conquest, nor until long after- 
wards ; and we have seen cases of the greatest character come into the county court. 
It had, however, evidentlj’^ become established at the time of the Great Charter, for 
it is laid down by Bracton ; whereas, in the Mirror^ we find that forty shillings was 
the limit, not of the county court, but of the court baron (c. i. s. 3). But Bracton, 
writing just after the time of the Charter, says that the sheriff under the king’s writ 
tried cases he could not try ex officio^ but tried them as the justice of the king (s. 6). 
Thus, therefore, the king’s writ being required to give jurisdiction, it of course was 
natural that the suitor should seek to sue in the king’s superior court ; and hence, just 
before the Charter, common pleas were brought, as all the records show, in the ex- 
chequer ; wherefore the Charter said they should not follow the king as that court 
did, and hence the court of common pleas. Thus, therefore, now the king’s writs to 
the sheriff were required either to give him jurisdiction to try the case, or to give the 
king’s court jurisdiction to try it. In either case the writ went to the sheriff — a curi- 
ous trace of the old system ; for otherwise they would have gone to the party, or to the 
court. The Mirror says that these writs used to contain the names of the parties and thq 
name of the judge, and were directed sometimes to sheriffs, &c., and that they were 
necessary to give jurisdiction not possessed at common law. At cotnmon law, as has 
been seen, the primary jurisdiction was in the county court in ‘‘ common pleas” bctAveen 
subject and subject, though they could be removed into the king’s court for sufficient 
cause. But in order to derive a revenue out of the administration of justice, and at the 
same time promote its improvement, a practice had arisen of requiring the suitor in 
cases above forty shillings to sue out a writ from the king. And, in like manner, in 
order to remove a case from the county court into the king’s superior court, a writ 
was required ; and to commence an action in the king's court. When the suitor was 
required to sue out a writ to commence a suit in the county court above a certain 
value, there was, of course, an inducement to sue in the king’s court, as probably the 
fee was the same. Moreover, there were cases in which the party sued did not reside 
in the county where the matter arose, and in such cases the suit could not be brought 
into a county court without a king’s writ— as the sheriff of one county had no juris- 
diction over men in another, and the men of one county could not try cases arising 
in another. But the king’s writ went into any county, and the case commenced in 
the king’s superior court could still be tried in the county where the matter arose. 
Hence, for various reasons, the necessity for writs from the king’s superior courts. 
These writs were, it will be seen, of two classes — either to the sheriff to^empower 
him to do justice, and try the case in his county, which was called a writ of justices, 
or a writ to commence an action in the^king’s superior court, and therefore “return- 
able,” as the phrase was in that court. In either case, however, so deeply rooted was 
the county court in our judicial system, the writ went to the sheriff of some county, 
who was to summon the party sued, to answer in the suit; and to enable him to do 
ISO, or inform him wbat^ steps to take with a view to the proceeding he might desire 
to take, the writ briefly stated the cause of complaint. The reason for this was, that 
the writ commanding appearance in court, and the appearance being personal, and 
the pleading oral, the parties upon appearance could at once commence their contro- 
vei«y, the plaintiff narrating his cause of complaint more fully ; and the defendant, 
unless he desired time to consider his defence, would at onc#make his answer; and of 
course the more clear the writ, the better he would be able thus to answer. The course, 
upon appearance in the king’s court, would, it should seem, as the pleading was oral, 
be Very much the same, at first, as in the county court, until the point in dispute 
appeared. If it was matter of law, it would at once be decided by the court ; if matter 
of fact, it would be sent into the county to be tried, and that would require a record. 
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commanding that he should summon the party to appear in some 
particular court of the king, there to answer the plaintiff’s demand, 
or to do some other thing tending to satisfy the ends of justice. 

The necessity of such brema was very obvious; for though, 
while most suits were transacted in the county court, it was suffi- 
cient to enter a plaint with the officer of the court ; and the pro- 
cess issuing thereupon being to be executed by the sheriff, who 
was present, or supposed to be present, in court as judge, was 
not likely to be extremely illegal or irregular, even when warranted 
perhaps by nothing more authentic than verbal directions ; yet, 
when suits were commenced in the king’s court, at a great distance 
from the habitation of the parties, and process was to issue to him 
merely as an officer, who knew nothing more of the matter than 
what the precept explained, it was necessary that something more 
particular should be exhibited to him ; and therefore, that the 
precept should be loritten. Hence perhaps it is, that the breve was 
called also a writ.^ 

These writs were of different kinds, and received different appella- 
tions, according to the object or occasion of them. The distinction 
between writs furnished a source of curious learning, which led to 
many of the refinements afterwards introduced into the law. The 
•assigning of a writ of a particular frame and scope to each par- 
ticular cause of action ; the appropriating process of one kind to 
one action, and of a diferent kind to another ; these and the like 
distinctions rendered proceedings very nice and complex, and 
made the conduct of an action a matter of considerable difficulty. 

The cultivation of this kind of learning was encouraged by a 
regulation of the new law, which was designed for 
the more useful purpose of preserving the judgments *' 

and opinions of judges for the instruction of succeeding ages: this 
was the practice of entering proceedings of courts upon a roll of 
parchment, which was then called a record (a). 

The practice of registering upon rotuli, or rolls of parchment, 

(a) There were other and stronger reasons for records than those here mentioned ; 
and, indeed, records of judicial proceedings will be found necessarily incident to any 
regular system of judicature and procedure ; and, therefore, they are to be traced 
in the times immediately following the era of the Conquest, when, as we have seen, 
attempts were made to improve the turbulent popular assemblies of the Saxons, and 
introduce something like judicial tribunals, and some kind of regular procedure* 
Lord Coke cites a supposed record of the great suit in the county court soon after the 
Conquest, of which mention is made by our author at the end of the first chapter, 
and which has more than once been mentioned in these notes as the first instance of 
anything like a regular judicial trial (Preface to the ^ih Part of CoJce*s Pe^orts ’*), 
Whether or not that particular record is authentic, it is manifest that so soon as 
regular judges sat, and regular trials took place, in the county court, records of ^ the 
proceedings would, for various reasons, be required ; and it is certain that such judi- 
cial records became the practice, for in tho Le^ea ^enrici Primi mention is more 
than once made of the records of tJie curia regie/’ which at that time, as the 
context clearly shows, meant the county court: ** Recordationem curiae regis nulli 
licet negare/* In the reign of Henry I., as we have seen, regular judges sat in the 

^ We have before seen that deeds, among the Saxons, were called Gewrite. — Vide 

p. 10. 
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was entirely Norman ; nor did it obtain to any great extent tdl 
long after the Conquest. Among the Saxons, the manner of 
registering was by writing on both sides of the leaf ; and this was 
either in some evarigelisterium, or other monastic book, belonging 
to a religious house. It was thus that the memory not only of 
pleas in courts, but of purchases of land, testaments, and of other 
public acts, was preserved. This practice, like other Saxon usages, 
continued long after the invasion of William. We find that 
Domesday, the most important record of the exchequer in those 
times, consists of two large books. But in the time of Henry I. 
we find rotuli annoLes in the exchequer for recording articles of 
charge and discharge, and other matters of accompt relating, to 
the king’s revenue. It is conjectured that the making enrolnient 
of judicial matters in the curia regis was posterior in point of time 
to the same practice in matters of revenue ; and was dictated by 
the experience of its utility in that important department. i This 
innovation gave rise to the distinction between courts of record 
and courts not of record. 

A record began with the entry of the original writ ; rehearsed 
the statement of the demand, the answer or plea, the judgment of 
the court, and execution awarded. Thus a record contained a 
short history of an action through all its stages. When proceed-' 
ings were entered in this solemn manner, and submitted to the 
criticism and exception of the adverse party, it became very ma- 
terial to each that his part of the record should be drawn with all 
accuracy and precision. When this attention was observed in 
completing a record, it became a very authentic guide in similar 
cases. Records were in high estimation ; and, as they continued 
the memorials of judicial opinions, tended to fix the rules and 
doctrines of our law upon the firm basis of precedent and authority. 

Such were the more conspicuous parts of the juridical system 
introduced by the Normans, and such were the changes they 
underwent during the period that elapsed before the end of the 
reign of king John. 

courts of the counties, directed upon matters of law, and directed the juries, who were 
sworn to determine matters of fact, on whose verdicts judgment was given. 
These judgments would be of little, use if the same matter might be litigated 
again between the same parties, and, to prevent this, was one great use of records ; 
and this probably was alluded to in the passage from the Laws of Henry I,, just 
quoted, for it has from the most ancient times been the rule of law that a verdict and 
judgment on the same matter, between the same parties, was final. Again, the great 
object of law being certainty and uniformity of decisions, this required an appdlate 
jurisdiction, and that necessarily required records,- for unless the mattw was 
recorded, the superior court could not exercise its jurisdiction. . Hence the appellate 
jurisdiction of the “ curia regis,” and^ the practice of recording judicial proceedings, 
can be traced together to these ancient times, and have ever since been united. 
Hence, when it was desired to give an appeal to a court of error from the rulings of 
the judges upon trials, the statute of Westminster {temp. Edward I.) required the 
matter to be recorded \ and hence the ancient writ of. recordare facias,” to remove a 
matter from an inferior court. Thus, therefore, for various reasons, records and 
regular procedure were necessarily connected together. 

^ See Ayloffe’s Ancient Charters, Introd, 



CHAPTER III. 

HENRY II. (a) 

Of Villeins — Dower— Alienation — Nemo potest esse Deeres et Dominus'^ — Of 
Descent — Of Testaments — Of Wardship — Marriage — Of Bastardy — Usurers 
— Of Escheat — Maritagium — Homage — Relief— Aids — Administration of 
Justice — A Writ of Right — Essoins — Of Summons — Of Attachment — Counts 
ing upon the Writ — The Duel — The Assize — Vouching to Warranty — Writ 
of Right of Advowson — Of Prohibition to the Ecclesiastical Court — The 
Writ de Nativis — Writ of Right of Dower — Dower unde NihiL 

In the former chapter it was endeavoured to trace the history of the 
principal changes made in the law from the time of William the 
Conqueror down to the reign of king John ; but the object of this 
work being to give a correct idea of the origin and progress of our 
whole judicial polity, something more satisfactory will be expected 
than the foregoing deduction. It will be required to state fully, 
and at length, what was the condition of persons and property ; 
how justice, both civil and criminal, was administered ; with the 
process, proceeding, and judgments of courts ; in short, to give a 
kind of treatise of the old jurisprudence, with a precision, and from 
an authority, that will at once instruct the curious, and have 
weight with the learned. When this is done, it will be a foun- 
dation on which the superstructure of our juridical history may be 
raised with consistence ; every modification and addition being pur- 
sued in the order in which it arose, the connexion and dependence 
of the several parts will be viewed in a new light, and the reason 
and grounds of the law be investigated and explained more natur- 
ally, and, it is trusted, with more success than in any discourse or 
desultory comment upon our ancient statutes, however copious and 
learned. 

In order to lay this foundation of the subsequent history, it seems 
that some point of time during the period between the Conquest 
and the reign of king John should be chosen, and that the contem, 
porary law of that time, in all its branches, should be stated with 
precision and minuteness (6). The laws of Edward the Confessor, 

(а) Vide note to the heading of c, ii. 

(б) It would have been better to have taken the Mirror of Justice for this pur- 
pose, or at all events to have had some regard to it, since it is more full and complete as 
regards the scope of its subjects, a-nd because, as it was based upon a work as ancient 
as the time of the Saxons, and oonWns cases and ordlnan<?es from the time of the 
Conquest to the time when it was finally completed (Edwaid L), it exhibits the 
course and progression of our legal history far better than any known work ; whereas 
Glanville, to whom our author confines himself, states the law (only upon matters that 
came within the cognizance of the king’s chief court, and upon some subjects not 
fully, and upon others not at all) as he understood it to be in his day. Elsewhere, 
in the reign of Edward L, the author notices the Mirror cursorily, and merely 



[chap. iir. 


150 HENRY II. 

considered according to the present opinion, as a performance of 
some writer in the reign of William Bufus, and the laws of Henry 
I., are the earliest documents that could at all be viewed with any 
hopes of information of this kind ; but these throw so little light 

observes that some part of it was written as late as that reign, and then dismisses it, 
and makes no more use of it. It is evident that he had read only the first chapter, 
in which the name of that king was mentioned in this way, “ Many ordmances 
were made by many kings until the time of the king that now is,*^ Edward I. (c. 1, 
s. 3), from which he hastily inferred that, as it was a work written in that time, it 
would throw no light upon the history of the law in previous times ; whereas, on a 
little attention to this very passage, he would have seen that it was quite otherwise, 
and that this work, of all others, is calculated to throw light upon our legal history 
during its whole course, from the time of the Saxons up to the time of Edward I. 
And, upon a perusal of it, he would have seen that there is no difficulty at all, with a 
little aUention to the contents, and a knowledge of legal history, in searching 
out the age or era to which each part belongs. For instance, the large portions which 
have already been made use of in these notes, as clearly belon^ng to the Saxon age. 
In like manner, various portions have been used in the foregoing chapter as belong* 
ing to the era of the Conquest, ^.6., to the reign of the Conqueror and his immediate 
successors. So certain portions are clearly marked out as belonging to the period 
covered by the present chapter, the important era of the reign of Henry II. ; as, for 
example, trial by battle, which was not used at all after John’s reign. So as to vil- 
lenage, which, in its worser or lower sense, probably became obsolete during the 
same period. It may be convenient in this place to present at once such portions of 
the Mim'or as appear plainly to relate to the period covered by this chapter. Some- 
times the precise age or time of the law alluded to is marked byiihe passage itself,* 
as thus, in stating the law as to coroners, In case a man dioth by a fall, in such a 
case, according to Eanulph de Glanville, it is ordained that whatever is cause of 
death is deodand” (B. i., c. 13). That clearly refers to some decision or judgment 
of Glanville, who was chief justiciaiy under Henry II. ; and it is observable that the 
ordinance is not to be found in Glanville, whose work, indeed, is confined, as 
already mentioned, to matters which came under the cognizance of the king’s court, 
and therefore did not include matters which came under the cognizance of sheriffs 
or coroners, as to which the Mirror is very copious. It may be observed upon this 
passage, as to deodands, that it illustrates the growth and progress of our laws by 
judicial decisions, sometimes called ordinances ” of the kings under whom they were 
pronounced, and many of which are to be found scattered through the Mirror ; and are 
in these notes collected, under the period to which they appear to belong, as in the in- 
stance already adduced. So, again, of misadventures in tournaments, in courts and lists. 
King Henry II. ordained that “because at such duels happen many mischances, that each 
of them (the combatants) take an oath that he beareth no deadly hatred against the 
other, but only that he endeavoureth with him in love to try his strength in those com- 
mon places of lists and duels, that he might the better learn him to defend himself 
against his enemies ; and therefore such mischances are not supposed to be felony, 
nor have the coroners to do with such mischances which happen in such common 
. meetings, where there is no intent to commit felony ” {Ibid,) This is a piece of 
law applicable at the present day to the case of parties fencing with buttoned foils, 
&c., and one of them accidentally killing the other ; but otherwise of a real duel, 
where each does, intend to strike or to fire, for to strike or fire with a deadly 
; weapon is felony, as the intent to kill or wound is implied from the act. 1 1 may here be 
mentioned that it appeam plainly from the Mirror^ and the manner in which passages 
speaking of juries in criminal cases are mixed up with passages obviously at least 
as ancient as this period, that trial by jury in criminal cases was now common. 
With regard to civil cases, there is a passage fitly inserted here as illustrative of 
what the law of procedure was previous to the work of Glanville, An assize in one 
case is nothing more than a session of the justice; in another case it is an ordinance 
of certainty, where nothing could be more or less than right. For the great evils 
which were used to be procured in witnessing, and the great delays which were in the 
examinations,; exceptions, and attestations, Banulf de Glanville ordained this certain 
assize (of writ of right) that recognitions should be sworn by twelve, jurors uf the 
ptti neighbours^ and so this establishment was called assize" (c« 2, s. 2£»). 
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on the Norman jurisprudence, that they furnished small assistance, 
even in the historical sketch contained in the preceding chapter. 
The new jurisprudence seems not to have been thoroughly estab- 
lished, or at least tolerably explained, till the reign of Henry II., 
when we meet with the treatise of Glanville. The method, scope, 
and extent of this venerable book mark the reign of Henry II. as 
the most favourable period for our purpose. As, therefore, it may 
be collected with considerable accuracy from that author what the 
law was towards the end of the reign'of Henry II., we shall, with 
his aid, take a complete view of it ; and, having done that, we shall 
proceed with more confidence to consider the subsequent changes 
made by parliament and by courts in the reigns of Henry III,, Ed- 
ward I., and his successors, as to an inquiry that may be followed 
with ease, instruction, and delight. This account of our laws at 
the close of Henry II, ’s reign will be divided into the rights of 
persons, the rights of things, and the proceedings of courts. We 
shall begin with the first. 

The people, as among the Saxons, were divided into freemen and 
slaves, though the latter assumed, under the Norman polity, a new 
appellation, and were called villxmi, or villeins (a). 

(a) It has been already pointed out that the author was in error in supposing that 
"the villeins ever were slaves. He confounded the ‘‘theows’* (or thralls), who were 
slaves, with the ceorls ” (or churls), who were not. It was the latter — the colon! 
of the Eoman law, and so called in the Latin version of the Saxon laws — who were 
the originals of the villeins or villani ” under the Normans, though it is certain 
that in the course of time, and by force of custom, the thralls were raised to the 
position of villeins, and many of the villeins became in like manner copyholders or 
tenants in socage, or freeholders ; and, on the other hand, the thralls thus raised to 
the rank of villeins were naturally put to the viler and baser kind of service, as, for 
instance, the carrying and spreading of dung — ^the case put by Littleton in his chap- 
ter on the subject — and thus by degrees the word villein acquired a lower sense and 
meaning, as the original villeins became copyholders. It has already been seen that 
villeins were considered copyholders, and are so called in the Mirror, where it is said 
that the long tenure of copyhold land does not make the freeman a villein (c. iii., s. 
2) ; and it is said elsewhere in that ancient work, “ It is an abuse .that it is said 
that villenage is not a freehold, for a villein and a slave are not all one, either in 
name or signification, as every freeman may hold land in villenage to him and his 
heirs, performing the services (c. 5). And again, it is an abuse to hold villeins for 
slaves, and this abuse cause th great distinction of poor people {Ihid,) Yet elsewhere 
in the same chapter it is said to be an abuse that villeins were deemed freemen, or 
admitted into frankpledge as freemen {Ibid,) It is evident that there were two 
orders of villeins— the one personally so, from being in the position of feudal serfs, 
probably from having been slaves, and therefore serfs by birth, and their issue equally 
so ; and tenants in villenage, who might be of this lower class, or might be of abetter 
class, according to the nature of their services. If the services were vile and base, as to 
spread dung, they were of a lower order, and probably would be serfs, though still not 
slavesC and not necessarily even serfs, for freemen might be tenants in villenage if they 
chose to be so. If the services were of a higher nature, as to plough or sow the land, 
then they were still tenants in vUIenage, though not serfs or villeins, and by degrees 
this class became by custom either copyholders or freeholders. The only distinction 
between those classes, the service of both being to plough and sow, as Littleton 
shows in his chapter on tenancy in socage,' or freehold tenure, 'was, that in the latter 
case this sort of service was converted by custom into certainty, and thus gave by cus- 
tomary right or implied grant, if not by actual grant, a freehold ; whereas in the 
other— the copyhold tenure — the service, though not base, was still uncertain in its 
nature ; so that the land was still held by custom according to the will of the lord. 
As, however, the tenant had a right to his tenement, rendering the service, which by 
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Of villeins, those were called nativi who were such d nativitate,> 
as when one was descended from a father and mother who were 
both villeins d nativitate (a). If a freeman married a woman who 
was born a villein, and so held an estate in villenage, in her rights 
. as long as he was bound to the villein services due on 
account of such tenure, he lost, ipso facto^ his lex 
terras, as a vUlein d nativitate (&). . If children were born from a 


degrees got changed into a money fine on alienation, practically the tenancy, even 
in the case of copyholds, became legally secure, subject to the liability to such fines : 
and, as to the socage tenure, that was by degrees converted either into a money 
rent or a money fine, and thus the tenants who held on plough service became con- 
verted into copyholders or freeholders. The villeins, however, whose services were 
base and vile, still continued for a long time in a state of transition, slowly rising by 
degrees to the position of husbandry tenants of manors, or continuing in their low 
and servile condition, and this occasioned the uncertitude as to the real statvs of a 
villein or a tenant in villenage. The substantial distinction, however, was, that the 
tenant in villenage might or might not be a villein, and that a villein was so at this 
period by birth (because there had been no new conquest, and no fresh creation of 
thralls or villeins since the Norman), and on the same principle their issue also 
were villeins. In the one class the villenage was personal, though still only predial ; 
in the other, it was merely a character of tenure, 

(a) As already shown, at this period there could be no villeins who were not 
nativi; for villenage was necessarily a personal status, whereas tenure in villenago 
was a mere kind of tenure. And thus, in the Mirror, it is said that, in an action 
of villenage the man might say that the services he had rendered, and which were • 
relied on as a proof of villenage, were for the services of villein'-land he held, and not 
by service of blood (c. iii, s. 23). There is not a more interesting branch of the 
history of the law than that which relates to the gradual emancipation of the 
slaves and of the villeins. No statutes were passed to effect either; both were the 
results of judicial decisions. As regards both classes, the courts, it is clear, threw 
the onus of proof upon the man who claimed another as his slave or serf ; and, on 
the other hand, held any act on the part of the lord which looked like a recognition 
of freedom, to be evidence of emancipation ; the result of which was, that even by 
the time of the Mirror, which was not later than the reign of Edward L, villenage, 
as a personal state, w^as, it is manifest, dying out, though it remained much longer 
as a character or kind of tenure. The author omitted to notice this indirect meana 
of emancipation, though its effect must have been more powerful than any other. 
Thus, for instance, the Mirror says, that if a man could show a free stock of hia' 
ancestor^ he would be accounted a freeman, although his father, mother, brother, 
and cousins, and all his parentage, acknowledged themselves to* be the plaintiff's vil- 
leins, and testified the defendant to be a villein born : — about as powerful an exer-J 
tion of the principle of presumption in favour of liberty as it is possible to imagine. 
And it is a most interesting illustration of the efficacy of judicial decisions as a 
means of modifying the law, and the salutary and certain effect of such judicial 
means. The Mirror states that a villein could be emancipated if his lord suffered 
him to answer, without him, in a personal action, or to sit as juror among ffeemeni 
or by proof of a free^ancestor at any period, however remote (for, as Lyttleton says/ 
a vil lein could only 'be by prescription, on the ground that his ancestors had bee^n 
so time out of mind),, also, if the villein departed out of the manor, and was not 
jretaken within a year ; or if he were allowed to be a suitor in another court than 
that of his lord ; and so, as it is obvious that the acts or defaults of the lords; which 
had the effect of emancipating their villeins, were so numerous, that villenage, as a 
personal state, must have very rapidly disappeared, especially when, in Magna 
Oharta, there was a distinct recognition that a villein was capable of nronertv (ride 
iv.) 

(o) According to Glahville, it was the same where the father was free if the 
mother was Tillein-born, or if the father was villein-born though the mother was 
free. This was contrary to the civil or canon law, under which the maxim was, 
that the issue followed the mother; and there is a discussion in Portesene’s treatise, 
De Laudihus Legum Auglice^ upon this point, in which the chancellor defends the 
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father who was nativus to one lord, and a mother who was nativa, 
to another lord, such children were to be divided propoftionably 
between the two lords i (a). 

A villein might obtain his freedom in several different ways. 
The lord might quit-claim him from him and his heirs for ever, or 
might give or sell him to some one, in order to be made free, 
though it should be observed that a villein could not purcWe his 
freedom with his own money ; for he might in such case, notwith- 
standing the supposed purchase, be claimed as a villein by his 
lord ; for all the goods and chattels of one who was a natimis were 
understood to be in the power of his lord, so as that he could have 
no money which could be called his own to lay out in a redemption 
of his villenage (6). However, if some stranger had bought his free- 
dom for him, the villein might maintain such purchased freedom 
against his lord; for it was a rule, that where any one quit- 
claimed a villein nativus from him and his heirs, or sold him to 
some stranger, the party who had so obtained his freedom, if he 
could establish it by a charter, or some other legal proof, might 
defend himself against any claims of his lord and his heirs: he 
might defend his freedom in court by duel, if any one called it in 
question, and he had a proper witness who heard and saw the 
* manumission. But though a man could make his villein nativus 
free, as far as concerned his claim and that of his heirs, he could 
not put him in a condition to be considered as such by others ; for 
if such a freed man was produced in court against a stranger to de- 
raign a cause (that is, to be the champion to prove the matter in 

rule of the common law. That the civil law was right will be seen at once, when it is 
observed that, from the common law rule (as our author, quoting Glanville, goes on 
to state), this monstrous result followed, that if the mother was on one manor, and 
the father was a villein on another, the children were divided between the two lords, 
as Lord Littleton observed, like cattle. This monstrous consequence did not occur 
to the chancellor when he was vehemently maintaining the common law, which, 
wherever it deviated from the civil law, lapsed into barbarism. 

(a) The reason of this was, that the woman was a villein horn^ in a personal state 
of villenage, and he held in her right; and therefore, during her life, lost his 
status of complete freedom ; that is, his civil rights, as a freeman, to sit on juries, 
vote, &c. Lord Littleton, no doubt, intended to convey this when he rendered the 
meaning thus: ‘'That if a freeman married a woman born in villenage, and who 
actually lived in that state^ he thereby lost the legal rights of a freeman, and was 
considered as a villein by birth, during the lifetime of his wife, on account of her 
villenage’^ (and he refers to Bracton, lib. 5). In Britton’s time, the wife was en- 
franchised during the coverture, in such a case (78). 

(5) The author has omitted to notice another, and a very efficacious means of 
emancipation, by a grant of freehold land from the lord. “ Villeins become freemen 
if their lords grant or give unto them any free estate of inheritance to descend to 
their heirs ” {Mh^or, c, i. s. 28), And be it observed, that mere •possession and receipt 
of the profits would be evidence of such a gift ; which, it will be remembered, 
might be by feoffment ; and it is also to be remembered, that the rendering of ser- 
vices, of socage or plough service, would be no proof of villenage ; for, as Lyttleton 
points out, that was the nature of common freehold tenure ; nor, at all events, u 
the socage service rendered was would it be any proof of vfilenage ; for it 

might be tenure in socage, and that would be a tenure. The number of 

villeins who thus obtained their f reedom must have been immense. ^ : 

^ Glanv% lib. 6,. e* 6. > 
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question) or to make his law,l or law-wager, as it has since been 
called, and it was objected to him that he was born in villenage, 
the objection was held a just cause to disqualify him for those judi- 
cial acts; nor could the original stain, says Glanville, be obliter- 
ated, though he had since been made a knight. Again, a villein 
d nativitate would become ipso facto free, if he had remained a 
year and a day in any privileged town (a), and was received into 
their gylda (or guild, as it has since been called) as a citizen of 
the place.® 

Nothing is said by Glanville (6) concerning the different ranks 
of freemen ; we shall therefore proceed to the next object of consider- 
ation, which is, the right of property claimed by individuals under 
various titles and circumstances, as cfos, or dower, belonging to a 

(а) This was taken from a law of the Conqueror : “ Si servi permanserint sine 
calnmnia per annum et diem in civitatibus nostris vel in burgis in muro vallatis, vel 
in castris nostris, a die ilia liberi cfficientur, et liberi a jugo servitutis SU 00 sint in 
perpetuum*’ {Leg, Wilt, 66). By privileged town, in the text, Lord Littleton 
thought was meant a town that had franchises by prescription or charter ; and this 
law, he truly observes, shows the high regard for the law of such corporations, and 
also a desire to favour enfranchisement as much as the settled rules of property 
would permit {HUt, Hen. II. vol. iii., p. 191). 

(б) Our author, it will be observed, follows Glanville implicitly, and simply incor- 
porates Glanville’s work with his own. It did not fall within the compass of Glan- 
ville*s work to enter into the distinction of ranks or orders, because he dealt only • 
with the proceedings in the curia regie ; but there was lighl to be derived from 
other sources on the subject, as the Mirror and the Laws of Henry I., which 
represent what the body of the law was during the whole of this period, although, 
no doubt, in a constant course of progression and of development. It is in this, the 
main element of history, our author is deficient. As regards the question of ranks 
and grades of the people, the fundamental distinction was between free and servile ; 
and this was most important, and was closely connected with the tenure of land, 
from which resulted consequences of great importance ; for it resulted that, by a 
change in the tenure of a man’s lands, his personal condition might be changed, 
which would affect his whole status and position, and not merely his social position, 
but his legal rights ; for a villein could not sit in the court of the hundred, or the 
county, nor upon a jury, or a court-leet, nor enjoy any of the legal privileges of freemen. 
Hence, in the laws of Henry I., it is said, that only freeholders could sit in the 
courts : Villani vero, vel cotseti, vel qui sunt viles et inopes personoe, non sunt inter 
regnum judices numerandi, nec in hundreto vel in comitatu (c. xxix.) So, in the 
Mirror it is said, that villeins cannot be jurors, &c, ; and it is put as an abuse that 
villeins should be in “ frankpledges,” or pledges of freemen, or that a man -should 
be summoned {i.e., to the courts, or on a jury), who was not a freeholder (c. v. s. 1). 
In those times, in short, a liber homo, or freeman, meant a freeholder ; and a man 
who was not a freeholder was not deemed a freeman, and the two terms were, as in 
the passage just cited, used as synonymous. But then, on the other hand, it was 
deemed an abuse to treat villeins as slaves, and an error to think that all who held land 
in villenage must be villeins. Freemen might hold land in villenage, having free- 
hold land besides ; but a man who could not hold land for himself was a villein. 
Ko villeins, or any who were not freeholders, could be summoned or be summoners 
(c. ii. s. 29); but, then, villeins became freemen if they became freeholders, and 
though they could not acquire freehold land from any but their lords, their very 
incapacity being that they could not, except from their lords, acquire freehold pro- 
perty, yet, if their lords gave them any estate of inheritance, or accepted their hom- 
age, they became free. And so, if their lords allowed them to be sworn as jurors, 
or in the county court, or to remain away from their manors for a year — in these, 
and many such cases, the villeins became free. The result was, that there was a con- 
stant process of change going on in society, men becoming free who were before 
servile, and thus gaining the position and privileges of freemen. 

* Legem faeere* * Glanv. lib. 6, 0 . 5. 
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widow, maritagiim, and the like ; after which we shall speak more 
particularly about succession to lands, and the nature of tenures, as 
the law stood in the reign of Henry II. 

The term dos, or dower, had two senses. In the common and 
usual sense, it signified that property which a freeman 
gave to his wife ad ostium ecclesice, at the time of the ^ 
espousals (a). We shall first speak of dos in this sense of it. 
When a person endowed his wife, he either named the dower spe- 
cially, or did not. If he did not name it specially, the dower was 
understood, by law, to be the third part of the husband's liberum 
tenementum ; for the rule was, that a reasonable dower of a woman 
should be a third part of her husband’s freehold which he had at 
the time of the espousals, and was seised of in demesne. If he 
named the dower specially, and it amounted to more than the 
third, such special dower was not allowed, but it was to be ad- 
rneasured to a fair third ; for, though the law permitted a man to 
give less than a third in dower, it would not suffer him to give 
more.i 

If a man had but a small freehold at the time of the espousals 
when he endowed his wife, he might afterwards augment it to a 
third part, out of purchases he had made since ; but if there 
’ had been no provisional mention of new purchases at the time of 
such assignment of dower, although the husband had then but a 
small portion of freehold, and had made great acquisitions since, the 
widow could not claim more than the third part of the land he had 
at the time of the espousals. In like manner, if a person had no 
land, and endowed his wife with chattels (6), money, or other things, 
and afterwards made great acquisitions in land, she could not claim 

(а) This is all a translation of Glanville. The other sense in which the word is 
used, he afterwards explains to be that in which it was used by the Romans, as the 
endowment given to the man with a woman (vol. vii. ), which corresponds, he says, 
with what is called maritagium^ or marriage-hood, as to which our author proceeds 
afterwards to translate him. It may be convenient here to recite what is said in the 
Mirror on the subject of dower, in the ancient sense ; — ‘‘ It was ordained that every 
one might endow his wife, ad ostium cccZmcc, without the consent of his heirs, though 
widows, if they married without the consent of their lords, would lose their dowries.’^ 
It is to be observed, that it is further stated in the Mirror^ that ‘‘ knights' lands came 
to the oldest son, and that common freehold land was divisible among the right 
heirs, and that no one might alien more than the fourth part of his inheritance, 
without the consent of his heirs, and that none might alien his land acquired by 
purchase away from his heirs, if the power of alienation were not given " (c. i.) It 
may be doubted whether it was not so unless it were taken away. 

(б) This is confirmed in Pleta (lib. v. c. 23) ; but it is a4ded, that the dower, in 
such case, could only be claimable as far as the chattels of the deceased extended (and 
clear of his debts) — that is, the realty would not he liable to make good the defi- 
ciency. Hence, at common law, this kind of dower became obsolete, and in the 
reign of Henry IV. it was denied to he allowable ( Year-hooh^ 7 Hen, /F., f. 13). That 
is only an illustration of the ignorance of our common law judges, who then had 
ceased to be students of the civil law, and merely were guided by the fluctuating 
customs of the time. In later times courts of equity, in this as upon so many other 
subjects, repaired the deficiency of law ; and in our own day jointures have practi- 
cally superseded dowers, 

1 Glanv. lib. 6, c, 1. 
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any dower in such acquisitions ; for it was a general rule, that where 
dower was specially assigned to a woman ad ostium eccl^ics, she 
could not demand more than what was then and there assigned.^ 

A woman could make no disposal of her dower during her hus- 
band’s life ; but as a wife was considered in potestate viri, it was 
thought proper that her dower and the rest of her property should 
be as completely in his power to dispose of them ; and therefore 
every married man, in his lifetime, might give, or sell, or alien in 
any way whatsoever, his wife’s dower ; and the wife was obliged to 
conform in this, as in all other instances, to his will. It is, how- 
ever, laid down by Grlanville, that this assent might be withheld ; 
and if, notwithstanding this solemn declaration of her dissent 2 and 
disapprobation, her dower was sold, she might claim it at law after 
her husband’s death; and, upon proof of her dissent, she could 
recover it against the purchaser.^ Besides, it must be remarked, 
that the heir in such case was bound to deliver to the widow the 
specific dower assigned her, if he could ; and if he could not pro- 
cure the identical land, he was to give her a reasonable excambinm, 
as it was called, or recompense in value ; and if he delivered her 
the land that was sold, he was in like manner bound to give a 
recompense to the purchaser.^ If the assignment at the church- ^ 
door was in these words, “ Do tihi terram istam ’cum omnibus per- ’ 
tinentiis ; and he had no appurtenances in his demesne at the time 
of the espousals, but he either recovered by judgment, or in some 
other lawful way acquired such appurtenances ; the wife might, 
after his death, demand them in right of her dower.5 

If there was no special assignment of dower, the widow was 
entitled, as we before said, to the third part of all the freehold 
which her husband had in demesne the day of the espousals, com- 
plete and undiminished, with its appurtenances, lands, tenements, 
and advowsons ; so that, should there be only one church, and that 
should become vacant in the widow’s lifetime, the heir could not 
present a parson without her consent. The capital messuage was 
always exempt from the claim of dower, and was to remain' whole 
and undivided ; nor were such lands to be brought into the division 
for dower, which other women held in dower upon a prior endow- 
pient. Again, if there were two or more manors, the capital manor, 
tike the capital messuage, was to be exempted, and the widow was 
to be satisfied with other lands. It was a rule, that the assignment 
of dower should not be delayed on account of the heir being within 
age. 

If land was specially assigned for dower ad ostium ecclesice^ and 
a church was afterwards built within the fee, the widow was to 
have the free presentatioU thereof, so as, upon a vacancy, to give it 

1 Glany. lib* 6, 0 * 2. 

® The word used by Glanville is coniradicere^ which, iu this and other places, he seems 
to use in a sense implying something more formal and solemn than a common dissent 
and disapprobation. 

... ^ GlfljiLV. lib. 6 . e. 3 . 
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to a clerk, but not to a college, because that would be depriving 
the heir of his right for ever ; however, should the husband in his 
lifetime have presented a clerk, the presentee was to enjoy it during 
his life, though the presentation was made after the wife had been 
endowed of the land, and it might look like an anticipation and 
infringement of the profits and advantage to which she was entitled 
by her special assignment of dower. Yet, should the husband 
himself have given it to a religious house, as this would be an injury 
to the wife similar to that above stated respecting the heir, the 
church after his death was to be delivered back to the widow, that 
she might have free presentation to it ; but after her death, and 
that of her clerk, the church would return back to the religious 
house to be possessed for ever. 

If a woman had been separated from her husband oh aliquam 
sni corporis turpitudinem, or on account of blood and consan- 
guinity, she could not claiui her dower ; and yet, in both these 
cases, the children of the marriage were considered as legitimate, and 
inheritable to their father (a). Sometimes a^son and heir married a 
woman ex consensu patris, and gave her in dower some part of his 
father’s land, by the assignment of the father himself. Glanville 
states a doubt upon this ; whether in this case, any more than in 
that of an assignment by the husband himself, the widow could 
demand more than the particular land assigned ; and whether, 
upon the death of the husband before the father, she could recover 
the land, and the father be bound to warrant her in the i)osse8- 
sion of it.^ 

Thus far of one sense of the word dos. It was understood 
differently in the Roman law, where it properly signified the por- 
tion which was given. with the woman to her husband; which 
corresponds with what was commonly called in our law maritagmm : 
but we shall defer saying anything of maritagimn till we have con- 
sidered the nature of alienation and descent, with some other pro- 
perties of land. 

Respecting the alienation of land, the first consideration that 
presents itself is the indulgence allowed in favour of gifts in mari- 
tagium (b). Every freeman, says Glanville, might give part of his 
land with his daughter, or with any other woman, in maritagium, 
whether he had an heir or not, and whether his heir agree to it or 

{a) It is stated in the Mirror that it was ordained that knights' fees should come 
to the eldest son by succession, and that socage lands should be divisible among the 
right heirs, and that none might alien but the fourth part of his inheritance, with- 
out the consent of his heirs, nor his lands acquired by grant, if the power of aliena- 
tion were not given ; though this seems a mistake, for the law had always been that 
it was aUenable, unless there was a restriction upon alienation* But after the time 
of Johnj the socage lands went to the eldest son, unless there was a custom to divide 
the land ; therefore the above passage must have been written prior to that reign. 

(6) This marriagehood, or maritagium, is what Littleton calls tenure, or frank- 
marriage, which, he avers, was by the common law, and by which a man, on the 
marriage of his daughter, gave, to her husband land in fee simple (lib. iii. c. 2). 

^ Glanv. lib. 
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not ; nay, though he made that solemn declaration of his dissent, 
which we have just seen had the effect of rendering an 

AUenation. gjignation of dower ineffectual and void.i A person 
might give part of his freehold in remunerationem set'vi sui (a), or 
to a religious place in free alms ; so that, should such donation be 
followed by seisin, the land would remain to the donee and his 
heirs for ever, if an estate of that extent had been expressed by the 
donor ; but if the gift was not followed by seisin, nothing could be 
recovered against the heir without his consent : for such an incom- 
plete gift was considered by the law rather as a nuda promissio 
than a real donation. Thus then, on the above occasions, any one 
might, in his lifetime, give a reasonable part of his land to whom- 
soever he pleased ; but the same permission was not granted to any 
one in extremis ; lest men, wrought upon by a sudden impulse, at 
a time when they could not be supposed to have full possession of 
their reason, should make distributions of their inheritances highly 
detrimental to the interest and welfax'e of tenures. The presump- 
tion, therefore, of law in case of such gifts was, that the party was 
insane, and that the act was the result of such insanity, and not of 
cool deliberation. However, according to Grlanville, even a gift 
made in ultima voluntate was good, if assented to and confirmed by 
the heir.® 

In the alienation of land some distinctions were made between 
hcerediias and qucestuSy land descended as an inheritance, and land 
acquired by purchase. If it was an inheritance, he might, as was 
said, give it to any of the before-mentioned purposes. But, on the 
other hand, if he had more sons than one who were mulieratos, 
that is, born in wedlock, he could not give any part of the inherit- 
ance to a younger son against the consent of the heir ; for it might 
then happen, from the partiality often felt by parents towards their 
younger children, that, to enrich them, the eldest would be stripped 
of the inheritance. It was a question whether a person, having a 
lawful heir, might give part of the inheritance to a bastard son ; 
for, if he could, a bastard would be in better condition than a 
younger son born in wedlock ; and yet it should seem that the law 
allowed such donation to a bastard son. 

If the person who wanted to make a donation was possessed only 
of land by pmchme, he might make a gift, but not of all his pur- 

(a) This was the tenure of bishoprics and benefices : — ’* Potent etiam donatio in 
liberam eleemosinam ; sicut ecclesiis, cathedralibus conventualibus, parocbialibus, 
viri, religiosi” (Bradmi, lib. xxvii.) The reason, apparently, why Glanville, whom 
our author only translates and follows, mixed up the two subjects of gifts on mar- 
riage of a daughter with leases by last will, is apparently because, as had been the 
policy which allowed of gifts to children, infer vlroa, did not apply to bequests to 
strangers at the close of life, and especially in o/rtiovlo mortit. Apparently there is 
not any connexion between the subjects, because to the extent to which land was 
allowed to be given to children, infer viroa, there would be less to bequeath to any 
one. And as gifts in frank-marriage would be, as Lyttleton says, for the advance- 
ment of the daughters, there could be no objection to them on any ground. 
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chased land ; for he was not, even in this case, allowed entirely to 
disinherit his son and heir : though if he had no heir male or 
female of his own body,^ he might give all his purchased lands for 
ever ; and if he gave seisin thereof in his lifetime, no remote heir 
could invalidate the gift. Thus a man, in some cases, might give 
away, in his lifetime, all the land which he had himself purchased, 
but not, as in the civil law, make such donee his heir ; for, says 
Glanville, solvs Deus liceredem face/re potest, non homo. 

If a man had lands both by inheritance and by purchase, then 
he might give all his purchased land to whomsoever he pleased, 
and afterwards might dispose of his lands by inheritance, in a rea- 
sonable way, as before stated. If a person had lands in free soc- 
age, and had more sons than one, who by law should inherit by 
equal portions, the father could not give to one of them, either out 
of lands purchased or inherited, more than that reasonable part 
which would belong to him by descent of his father’s inheritance : 
but the father might give him his share. 

We may here observe, that many questions of law arose, owing 
to certain consequences which sometimes resulted from this liberality 
of fathers towards their children. First, suppose a knight, or free- 
man, having four or more sons, all born of one mother, gave to his 
.second son, to him and his heirs, a certain reasonable part of his 
inheritance, with the consent of the eldest son and heir (to avoid all 
objections to the gift), and seisin was had thereof by the son, who 
received the profits during his life, and died in such seisin, leaving 
behind him his father and all his brothers alive ; there was a great 
doubt among lawyers, in Glanville’s time, who was the person by 
law entitled to succeed. The father contended, he was to retain 
to himself the seisin of his deceased son, thinking nothing more 
reasonable than that the land which was disposed of by his dona- 
tion, should revert again to him. To this it might be answered 
by the eldest son, that the father’s claim could not be supported ; 
for it was a rule of law qtidd nemo ejusdem tenementi Nemo potest ease 
simul potest esse hceres et dominus,^ that no one heerea et dominus. 
could be both heir and lord of the same land ; and by the force of 
the same rule, the third son would deny that the land could revert 
to the eldest ; for as he was heir to the whole inheritance, he could 
not, as before said, be at once heir and lord ; for he would become 
lord of the whole inheritance upon the death of his father, and 
therefore stood very nearly in the predicament in which we just 
stated the father himself to be. Thus, as by law the land could 
not remain with him, there was no reason, says Glanville, why he 
should recover it ; and therefore, by the same reasoning it appeared 

^ In tho times of Glanville and Bracton, the reservation of services might be made 
either to the feoffor, or to the lord of whom the feoffor held ; they seem more commomy 
to have been made in the former manner ; thus every such new feoffment in fee maw 
a new tenure, and of course created a new manor ; and so the law continued till stat. 
quia Ed. J., required feojffments in fee to be made with reservation of the 

aervioes to the chief lord« - — 



160 HSaTBT IL [chap. lir. 

to Glanville that the third son was to exclude all the other 
claimants. 

A like doubt arose, when a brother gave to his younger brother 
and his heirs a part of his land, and the younger brother died 
without heirs of his body ; upon which the elder took the land into 
his hands, as being vacant and within his fee, against whom his 
own two sons prayed an assize of the death of their uncle ; in which 
plea the eldest son might plead against the father, and tho younger 
son against his elder brother, as before mentioned. And here the 
law is stated by Glanville to be this : that the father could not by 
any means retain the land, because he could not simul Ticeres esse 
dominus ; nor could it revert to the donor, with the homage neces- 
sarily incident to it, if the donee had any heir, either of his body 
or more remote. Again, land thus given, like other inheritances, 
naturally descended to the heir, but never ascended : from all of 
which it followed, that the plea as between the father and eldest 
son was at an end, as having no question in it ; but that between 
the eldest and younger son went on, as before stated. And in this 
last case the king’s court had taken it upon it to determine, ex 
ceqvAtate., that the land so given should remain to the eldest son 
(particularly if he had no other fee) to hold till the paternal in- 
heritance descended upon him; for while he was not yet lord of. 
his paternal inheritance, the rule q'iwd nemo ejusdem tenementi 
simul potest hoeres esse et dominus, could not be said to stand in 
the way. But then it might be asked, whether, when he became 
by succession lord of that part of the inheritance, he was not heir 
also of it, as well as of the rest of the inheritance, and then fell within 
the meaning of that rule ? To this Glanville answers, that it was 
a thing not at first certain, whether the eldest son would be the 
heir, or not ; for should the father die first, he most undoubtedly 
would be so ; and then he would cease to be lawful owner of the 
land he had acquired by succession from the uncle, and it would 
revert to the younger son as right heir : yet if, on the other hand, 
the eldest son died first, then it was plain he was to be the heir of 
the father ; and therefore these two requisites of this rule, namely, 
the Jus hcereditarium and dominium, did not concur in the same 
person. Such is the reasoning of Glanville upon this curious point, 
in the law of descent, as understood in his time.^ 

There are two observations to be made respecting gifts of land, 
and then we shall proceed to consider the law of descent more 
fully. One is, that bishops and abbots, whose baronies were held 
by the eleemosynary gift of the king and his ancestors, could not 
make gifts of any part of their demesnes without the assent and 
confirmation of the king : * the other is, that the heirs of a donor 
were bound to warrant to the donee and his heirs the donation, and 
the thing thereby given.s 

Having incidentally alluded to some rules which governed the 

^ Glanr* lib. 7, c. 1. ^ Ibxd, i Jh%d, c. 2, ^ 
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descent of lands, it will now be proper to treat of the law of succes- 
sion more at large. They divided heirs into those they descent 
called proodmi^ and those they considered as remotiores. 
Proxindvrere those begotten from the body, as sons and daughters: 
upon the failure of these, the remotiores were called in, as the 
nepos or neptis, the grandson or granddaughter, and so on, de- 
scending in a right line in infinitum; then the brother and sister, 
and their descendants ; then the avunculus^ or uncle, as well on 
the part of the father as of the mother ; and in like manner the 
matertera, or aunt; and their descendants. When therefore a 
person died leaving an inheritance, and having one son, it was a 
settled thing that the son succeeded to the whole. If he left more 
sons than one, then there was a difference between the case of a 
hnight; that is, a tenant by foedum militare, or knight’s service ; 
and a liber sokemannus, or free sokeman. If he was a knight or 
tenant by military service, then, according to the law of England, 
the eldest son succeeded to the father in iotum ; and none of his 
brothers had any claim whatsoevei’. But if he was a free sokeman, 
and possessed of soccage-land that had been anciently divisible, 
then the inheritance was divided among all the sons by equal parts ; 
saving always to the eldest son, as a mark of distinction, the capital 
messuage ; so, however, as he made a proportionate satisfaction to 
the other brothers on that account. But if the land was not 
anciently divisible, then it was the custom, in some places, for the 
eldest son to take the whole inheritance ; in some, the youngest 
son. 

If a person left only a daughter, then what we have said of a son 
held good with regard to her. And it was a general rule, whether 
the father was a knight or a sokeman, that wliere there were more 
daughters than one, the inheritance should be divided among 
them ; saving, however (as in the case of the son), the capital 
messuage to the eldest daughter. Where the inheritance was thus 
divisible between brothers or sisters, if one of them died without 
heirs of the body, the share of the party deceased was divided 
amongst the survivors. It was a rule, in these divisible inherit- 
ances, that the husband of the eldest daughter should do homage to 
the chief lord for the whole fee ; the other daughters or their hus- 
bands being bound to do their services to the chief lord by the 
hand of the eldest, or her husband ; and not to do homage or fealty 
to the husband of the eldest : nor were their heirs in the first or 
second descent ; but those in the third descent from the younger 
daughters were bound by the law of the realm to do homage and 
pay a reasonable relief to the heir of the eldest daughter for their 
tenement. It was a rule, that no husbands should give away their 
wives’ inheritance, or any part thereof, without the assent of their 

^ This is the expression used hy Glanville ; which is not strictly correct ; 
and matertera being the uncle and aunt on the mother’s side ; as the nncle on the father’s 
side was patnim. Indeed our author, after all, passes over this in a loose way. 

L 
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heirs ; nor could they release any right that might belong to their 
heirs. 

We have said before, that if a person had a son and daughter, 
or daughters, the son succeeded in totnm; and therefore, if a man 
had more wives than one, and had daughters from two, and at 
length a son from a third, this son would alone take the whole in- 
heritance of his father ; for it was a general rule, that a woman 
could never take part of an inheritance with a man,^ unless, per- 
haps, by the particular and ancient customs of some cities or 
towns : yet if a man had more wives than one, and had daughters 
from each, they all succeeded alike to the inheritance, the same as 
if they had been bom of the same mother. 

Suppose a man died without leaving a son or a daughter, but 
had grandchildren, they succeeded in like manner as children ; 
those in the right line being always preferred to those in the 
transverse. However, we have before seen,^ that when a man left 
a younger son, and a grandson of his eldest son, who wap dead, 
there was great diflficulty in determining the succession in such 
case between the son and grandson. Some thought the younger 
son was more properly the right heir than the grandson ; for the 
eldest son not having lived till he became heir, the younger son, by 
outliving both his brother and father, ought propei-ly to be tin? 
father’s successor. It seemed to others that the grandson should 
be preferred to the uncle ; for as he was heir of the body of the 
eldest son, and, if he had lived, would have had all his father’s 
rights, he, it was said, should more properly succeed in the place of 
his father : and so Glanville thought, provided the eldest son had 
not been fores-familiated by the grandfather. A son was said to 
be foris-familiated, if Iris father assigned him part of his land, and 
gave him seisin thereof, and did this at the request, or with the 
free consent of the son himself, who expressed himself satisfied with 
such portion ; and it was clear law, that in such case the heirs of 
the son could not demand as against their uncle, or any one else, 
any more of the inheritance of the grandfather than what was so 
assigned to their father ; though the father himself, had he sur- 
vived the grandfather, might notwithstanding have claimed more. 
Where it happened, however, that the eldest son had in his father’s 
lifetime done homage to the chief lord of the fee for his father’s 
inheritance, as was not unfrequently the case, and died before his 
father, there it was held beyond question, that the son of such 
eldest son should be preferred to the uncle, although there had 
been a foris-familiation. 

Such was the law of descent in Glanville’s time ; and this will 
very properly be followed by a short view of some of the duties in- 
cumbent on heirs ; with the incidents of inheritance and succession ; 
such as testaments, wardship, bastardy, and escheat. 

^ OlanvUle^s words are, muller nunquam cum masculo partem capit in hoereditate 
aliqud. * Vide ante^ 160. 
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Heirs, says Grlanville, were bound to observe the testaments made 
by their fathers, or their other ancestors to whom they ^ 
were heirs, and to pay all their debts (a). For every ^ testaments, 
freeman, not incumbered with debts beyond the amount of his 
effects, might, on his death-bed, make a reasonable division of his 
property, by will ; so as he compHed with the customs of the place 
where he lived ; one of which commonly was, first, to remember 
his lord by his best and principal chattel ; then the church ; and 
after these, he might dispose of the remainder as he pleased. How- 
ever the customs of particular places might lay this restriction 
upon wills, no person was bound, by the general law of the king- 
dom, to leave anything by will to any particular person, but was 
at liberty to act as he pleased ; it being a rule of law that ultima 
voluntas esset libera. A woman who was sui juris might make a 
will ; but if she was married, she could do nothing of this sort 
without her husband’s authority, as it would bo making a will of 
his goods. But G-lanville thought it would be a proper testimony 
of affection and tenderness, for a husband to give to his wife 
rationahilem divisam, that is, a third part of his effects ; this being 
what she would be entitled to, if she had suiwived him ; and it 
seems that it was not unfrequent for husbands to give a sort 
of property to their wives in . this third part, even during the 
coverture. 

The passage in Glanville from which this and the following 
account of testaments is taken, throws great obscurity upon the 
subject, and lays a foundation for the doubt that long divided 
laAvyers, and is not yet settled, respecting the power of making 
wills of chattels, at common law. After having expressly laid 
down, that by the general law of the kingdom no person was 
bound to leave anything by will to any particular person, and that 
the third part left to the wife was dictated rather by a moral than 
legal obligation, he goes on in the following remarkable words. 
“ When a person,” says he, “ is about to make his will, if he has 
more than enough to pay his debts, then all his movables shall be 
divided into three equal parts ; of which one shall go to the heir, 
another to the wife ; the third be reserved to himself, over which 
he has the power of disposal as he pleases : if he dies without leav- 
ing a wife, a half is to be reserved to the testator” (6).^ Thus far 

(a) The author, it is to be again observed, merely follows and translates Granville 
(lib. vii. c. 5), It is to be observed, also here, that the author has omitted to ex- 
plain thjtt the ?ieir^ inherited chattels as well as lands as late as the time of lien. IL, 
and that the law was altered some time afterwards (Selden’s Title of Honour, p. 2, 
c. 5, s. 21). 

{b) This is in accordance with the custom of gavelkind, which is a relic of the old 
common law or custom of the Britons and Sa^cons. Let the goods of gavelkind 
persons/’ says the Custumal of Kent, ^‘be divided into three parts, after the funeral 
and the debts paid, if there be lawful issue in life, so tliat the dead have one part, 
and the lawful sons and daughters another, and the wife the third ; and if there be 

^ The progress of this doctrine, and the discussions upon it, will be related in the pro- 
per place. 
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tespecting the law of testaments for the disposition of movables ; 
to which he adds, conformably with what we have before shown, 
that an inheritance could not be given by last will.i 

A testament ought to be made in the presence of two or more 
lawful men, either clergy or lay, being such persons as might after- 
wards become proper witnesses thereto. The executors of a testa- 
ment were such persons as the testator chose to appoint to under- 
take the charge of it. If the testator appointed none, \hQpropinqui 
et consanguinei, by which were meant, as may be supposed, the 
nearest of kin to the deceased, might interpose ; and if there was 
any one, whether the heir or a stranger, who detained any effects 
of the deceased, such executors or next of kin might have the fol- 
lowing writ directed to the sheriff, to cause a reasonable division 
of the effects to be made : Rex vicecomiti salutem : prmcipi tihi 
qubd jmtb et sine dilatione facias stare rationahilem divisam N. 
siciit rationahiliter monstrari poterit qubd earn fecerit, et qubd ipsa 
stare deheat, &c.2 If the pei'son, summoned by authority of this 
writ, said anything against the validity of the testament ; that it 
was not properly made, or that the thing demanded was not be- 
queathed by it ; such inquiry was to be heard and determined in 
the court Christian ; for all pleas of testaments, says Glanville, 
belong to the ecclesiastical judge, and are there decided upon by the* 
testimony of those who were present at the making of the will (a).^ 
If a person was incumbered with debts, he could not make any 
disposition of his effects (except it was for payment of his debts) 
without the consent of the heir ; but if there w'as anything remain- 
ing over and above the payment of his debts, that residue was to 
be divided into three parts, as above mentioned ; and he might, 
says Glanville, make his will of the third part. Should the effects 
of the deceased not be sufficient to pay his debts, the heir was 
bound to make up the deficiency out of the inheritance which 
came to him ; so that we see the reason why, under such circum- 
stances, the heir’s consent was necessary towards a will. It seems, 

no lawful issue in life, let tlie dead have one half and the wife the other lialf’' {Bohm- 
son on Gavelkind, p. 287). Hale also recognises the doctrine in the text, ^^hich, it 
will he seen, is in accordance with the laws of the Saxons {vide ante). It is tine that 
Bracton speaks of the custom of London as leaving a freeman at liberty to bequeath 
his property as he pleased, and Lord Coke misunderstood this as applying generally; 
but in that he was in error {Bracton^ book i. 1 

(a) We learn from this that the maxim had already become established which we 
jfind afterwards in Bracton, that pleas of freeholds could not be entertained without 
the king’s writ. It was thus that the Conqueror sent down justiciaries by his writ 
to try cases as to freeholds in the county court, as in the case of the Archbishop of 
Canterbury. This was certainly an innovation, for the county court i\as originally 
the only jurisdiction for all cases. It is manifest that by the time of Glanville the 
above-mentioned maxim had become established. And so in Bracton it is stated 
that the sheriff exercised jurisdiction in many cases which did not belong to him ex 
offleio ; but that in such cases he acted, not as shcrif]^ but justiciarius j??c/ 7 /s( 154 ). 
The importance of this principle can be easily understood ; carried out, it effected a 
complete revolution in our judicature. 

1 Glanv. lib. 7, c. & » lUd. c. 6, 7. 


8 Ibid^ c. 8. 
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however, that the heir was not hound to make up this deficiency, 
unless he was of age.^ 

Heirs were considered in different lights, according as they were 
of full age, or not An heir of full age might hold himself in pos- 
session of the inheritance immediately upon the death of the ances- 
tor ; and the lord, though he might take the fee together with the 
heir into his hands, was to do it with such moderation as not to 
cause any disseisin to the heir ; for the heir might re- . 

sist any violence, provided he was ready to pay his ^ ’P- 

relief and do the other services. Where the heir to a tenant hold- 
ing by military service was under age, he was to be in custody of his 
lord till he attained his full age ; which in such tenure was when 
he had completed the twenty-first year. The son and heir of a 
sokeinan was considered as of age when he had completed his 
fifteenth year : the son of a burgess, or one holding in burgage 
tenure, was esteemed of age, says Glanville, when ho could count 
money and measure cloth, and do all his father’s business with 
skill and readiness. The lord, when he had custody of the son 
and heir, and of his fee, had thereby, to a certain degree, the full 
disposal thereof ; that is, he might, during tlic custody, present to 
chm'ches, have the marriage of women, and take all o-ther profits 
'and incidents which belonged to the minor and his estate, the 
same as he might in his own ; only he could make no alienation 
which would affect the inheritance. The heir was, in the mean- 
time, to be maintained with a provision suitable to his estate ; the 
debts of the deceased were to be paid in proi)ortion to the estate 
and time it was in custody of the lord (a), who was not by such 
liens to be entirely deprived of his benefit by the custody : with that 
qualification, however, lords were bound dc Jure to answer for debts 
of the ancestor. 

The lord also, as he had all emoluments belonging to the heir, 
was to act in all his concerns, and prosecute all suits for recovery 
of his rights, where such suits were not delayed by the usual ex- 
ception to the infancy of the party. But the lord was not bound 
to answer foi- the heir, neither upon a question of right-, or of seisin, 
except only in one case ; and that was, where there had fallen to 
the heir, since his father’s death, the custody of some minor : for 
then, if the minor came of age, and the inheritance was not 
delivered to him, he was entitled to have an assize and recognition 

(a) What Glanville says is, that the lord is to discharge the debts, so far as the 
estate and the length of the custody will admit — that is, as far as the proceeds of 
the estate, deducting the expenses of maintenance, would admit of. The qualifica- 
tion here added our author is without authority. The general doctrine of Glan- 
ville is confirmed by the Mirror* “ Every guardian is answerable for three things— 
1. That he maintain the infant sufficiently ; 2. That he maintain his rights and inherit- 
ance without waste; 3. That he answer and give satisfaction of the trespasses done 
by the infant {Mirror, c. 5, s. 1 j Br acton, 87, a ; Reg, Mag* 1. 2, c, 62 ; and Le Grand 
Oust* Nor, 333). 


^ Glanv.Jlib. 7, o. 8, 
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de morte ontecessoris : and in this case, as the recognition was not 
by law to remain^ on account of the infancy of the heir, his lord 
was to answer for him. If a minor was appealed of felony, he was 
to be attached by safe and sure pledges ; but yet he was not bound 
to answer to the appeal till he was of age.^ It was the duty of 
those who had the custody of heirs and their fees, to restore the 
inheritance to the heir in good condition, and also free from debts ; 
in proportion, as was before said, to the size of the inheritance, and 
to the time it was in custody.^ If there was any doubt whether 
an heir was of age or not, yet still the lord had the custody of the 
heir and his estate until he was proved to be of age by law'ful men 
of the vicinage, upon their oaths. 

If an heir within age had more lords than one, the chief lord, 
that is, he to whom he owed allegiance for his first fee, was to have 
the preference of the custody : an heir, however, so circumstanced, 
was still to pay to the lords of his other fees their reliefs, and other 
services. In the case of a holding of the king in capite, the custody 
belonged to the king completely and fully, whether the heir held 
of other lords or not : for the maxim was dominus reoo mduiu 
hahet'e potest parem, midtb minHs superior em. But in burgage- 
tenure the king had not this preference to other lords. The king 
might commit to any one such custodies as belonged to him (a) ;• 
and they were committed sometimes plena jure, and sometimes 
not. In the latter case, the committee was to render an account 
thereof at the exchequer ; in the former, not : in the former case, 
he might present to churches, and do other acts, as he might in 
his own estate. 3 

This was the law concerning the custody of heirs, in military 
tenure. The heirs of solcemen, upon the death of their ancestors, 
were, according to Glanville, to be in the custody of their con- 
sanguinei propinqui, which must mean, as in a former passage, the 
next of kin ; with this qualification, that if the inheritance de- 
scended ew parte patris, the custody belonged to the descendants 
ex parte matris ; and so vice versd. For the opinion was, that the 
custody of a person should not, by law, belong to one who, standing 
near the succession, might be suspected of having views upon the 
inheritance.^ , 

We shall next speak of the custody of female heirs. If a woman 


(a) This is not said by Glanville, who only Bupgests it was done. “ If the king 
should comnait the custody to another, then the distinction will arise which is next 
adverted to. It appears, as Lord Littleton states, that the wardships of the crown 
were sold by Henry II., and mention is made, he says, of the practice, without any 
blame, in the charters of Henry III. and John {Iliht. lien. 11. and III f 109) He 
however, eicplains that, by his statement that the other lords did the same and they 
were the promoters of the charters. There can be no doubt that it was a vicious and 
permcio^ practice, entirely contrary to legal principle, for the office of guardian 
IS essentially a matter of personal trust and confidence. 


* Glany. lib. 7, o. 9. 


» Ibid. 


* Ibid. c. 10. 


< lUd. c. 11. 
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was a minor, she was to bo in the custody of her lord till she 
became of full age (a), and then the lord was bound to , 
find her a proper marriage. If there were more than 
one, he was to deliver to each her reasonable portion of the inherit- 
ance. If a woman was of full age, then also she was to be in the 
custody of her lord till she was married by his advice and disposal ; 
for it was the law and custom of the realm, that no woman w^ho 
was heir to land should be married but by the disposal and assent 
of her lord (6) : and this rule operated so far, that if any one 
married his daughter, who was to be his heiress, without the 
assent of his lord, he was by strictness of law to be for ever de- 
prived of his inheritance ; nor could he retain it but by the mercy 
and pleasure of the lord. Nevertheless, when such a person applied 
to the lord for licence to marry his daughter, the lord was bound 
to give his consent, or show some reasonable cause to the contrary; 
if not, the father might oven proceed to marry her according to 
his own wish and inclination, without the lord’s concurrence. 

Upon this subject of marrying women, G-lanville puts a case : 
Whether a woman possessed of land in dower might marry as she 
pleased, without the assent of her warrantor, that is, the heir of 
her husband ; and whether by so doing she would lose her whole 
•dower ? Some thought she ought not to lose her dower, because 
such second husband was not by the law and custom of the land 
bound to do homage to the warrantor, but only a simple fealty ; 
whicli was merely, in case the wife should die before the husband, 
to preserve the homage from being entirely lost, for want of some 
outward mark of tenure. But notwithstanding that, Glanville 
thought she was bound to obtain the assent of her warrantor, or 
lose her dower, unless she had other lands, either by maritagium 
or by inheritance ; for then it was sufficient if she had the assent 
of the chief lord : and this was on account of the simple fealty 
only which the husband was bound to do to the loi'd. . If the in- 
hei’itance \vas held of more than one lord, it was sufficient to obtain 
the assent of the chief lord.i 

If women, while in custody of their lords, did anything which 
was a cause of forfeiture (c), and this was made out against them 
in a lawful way, the offender lost her right to the inheritance, and 

(a) This was fourteen (Bracton^ 86, b ; Year hooh^ 8 Edw, /F,, 7). 

(b) This w as, Glanville says, only lest he should be compelled to receive an enemy 
or improper person as tenant, military tenant, for all this applied only to mili- 
tary tenures. Lord Littleton indeed thought the reason applied to all fiefs for which 
homage was done, as well as to those held by knight-service {Hist, Hen, II. and I 11.^ 
104) ; but it is conceived that it is not so. Henry I. in his charter promised that 
he would take nothing for his consent, nor withhold it, unless it were proposed to 
unite the ward to his enemy {Leges Ilenrici Primi, c. 2, a. 3). It appears plainly 
that this usage applied only to female heirs, though it was afterwards, abusively, 
extended to male wards ; and even after Magna Charta, on a forced construction of 
the words, Heredes mantentur sine disparagatione.’’ 

(o) De corpoiibus suis f orisf ccerent ; that is, forfeited through incontinences 
Lord Littleton observes “ that this was a severe punishment for the frailty of a single 

1 Glanv. lib. 7, o. 12. 



168 


fiENRY II. 


[ckAP. III. 

her share accrued to the rest ; but if they had all incurred a for- 
feiture, then the whole inheritance fell , to the lord, as an escheat. 

Widows were not to be again in custody of their warrantors, 
though, as has b^n already rda;ted, they were to have their assent 
before they married. Womep were not to forfeit their inheritance 
on account of any incontinence: not that the maxim, putagium 
hcereditatem nor}, adimit, meant this indemnity of women in case 
of incontinence, for that was to be understood of the consideration 
the law had of a son begotten under such circumstances, and born 
after lawful wedlock ; who was thereby intitled to succeed to the 
inheritance as a lawful heir according to another rule, filius 
Imres legitimus est, quem nuptice denionstrant.'^ 

This brings us to consider the law of legitimacy. It was held, 

Of bastardy. hostardus,^ or bastard was a legitimate or law- 

ful heir, nor any one not born in lawful wedlock. If 
any one claimed an inheritance as heir, and it was objected that 
he was not heir, because he was not born in lawful wedlock ; then 
the plea ceased in the king’s court, and it was commanded to 
the archbishop or bishop, whichsoever it might be, to make inquiry 
of the marriage, and to signify to the king, or his justices, his 
judgment thereon ; for which purpose there issued a writ to the 
following effect: Rex episcopo salutem : Veniens coram me W. in 
curid med petit versus R. fratrem suum quartam partem foedi 
unius militis in villd, &c., sicut jus suum; et in quo idem R. jus 
non hahet, ut W. dicit, eh quhd ipse bastardus sit, nattts ante matri- 
monium matris ipsorum, Et quoniam ad curiam meam non 
spectat agnoscere de hastardid, eos ad vos mitto, mandans ut in 
curid christianitatis inde factatis quod ad vos speciat. Et ciom 
loquela ilia dehitum coram vobis finem sortita fuerit, mihi Uteris 
vestris significetis, quid inde coram vobis actum' fuerit, <fcc.® 

Upon the subject of legitimacy, there was this curious question : 
If a person was born before his father married his mother, whether, 
after the marriage, such child was to be considered as a lawful 
heir ? And Glanville says, that though by the canons and Roman 
law (meaning a law of Justinian adopted in a constitution made in 
the time of Pope Alexander III, about thirty years before) such a 
child was a lawful heir ; yet by the law and custom of this realm 

woman, and without example in other laws ; but it undoubtedly arose not so much 
frona a rigorous sense of the heinousness of the fault, as from the notion of an ad- 
yantage due to the lord from the marriage of his ward, which he probably mitrht be 
deprived of by her being dishonoured (Z JffU. Hen. IL, 119). But a little con- 
sideration of the character of the Norman sovereigns may suggest the suspicion that 
this, which was obviously an indecent encroachment, and an oppressive and abusive 
exaction, was rather continued with the view of their profiting by the seduction of 
their wards, to rob them of their lands. Instances of conduct like this in their his- 
tone are not infrequent, and Mackintosh hints at it in the reign of John. 

^ Glimv. lib. 7, o. 12. 

^npan wastort; from has^ says Spelman, which signifies infimuSi and meta- 
^moricdXly spuTtus^ ttHpurus/ and which signifies ortus, or editus. So we savin 
English up^tj as it were, auUto tortus,. Vide Spehn. voce Bastardus. 

» Glanv, kb. 7, d. 13, 14. 



OF BASTARDY. 


169 


CHAP. III.] 


he was not to he received as an heir, to hold or claim any inherit- 
ance (a). The question, whether born before or after marriage, 
we have seen, was examined before the ecclesiastical judge, whose 
judgment was to be reported to the king or his justices ; but when 
the spiritual judge had certified the answer to that question, the 
king’s court made use of it as it pleased, and denied or adjudged 
the inheritance in dispute to either party, according to its own 
rule of determination: so that the ecclesiastical court only 
answered whether the party was born before or after marriage ; 
the king’s court determined who was heir.i 

As a bastard could have no heir but of his body, this gave 
occasion to a very particular question of inheritance and succes- 
sion. If a pei’son made a gift of land to a bastard, reserving a 
service or anything else, and received homage, and the bastard 
died in seisin of the land, without leaving any heir of his body, it 
was a doubt in G-lanville’s time, who was to succeed to the 
land ; it being clearly held that the lord could not ; though it was 
determined, that if a bastard died without a will, his goods went to 
his lord ; and if he held of more than one, each was to take that 
which was found within his fee.2 

It may be remarked here, that all the effects of an usurer, 
whether he made a will or not, belonged to the king: this Usurers 
was meant as a penalty upon usury, after the death of the 
party ; for in his lifetime he could not be proceeded against criminally. 
Among other inquisitions which used to be made for the king, one 
used to be made of a person dying in this offence (for so it was called) 
by twelve lawful men of the vicinage, upon their oaths : and if it was 
proved, all the movables and chattels of the deceased usurer were 
taken for the king’s use ; his heir was disinherited ; and the land 

{a) Lord Littleton observes upon this that it shows the entire independence of the 
law of England on the canon and civil law at this time (3 Hen, II, ^ p. 125). No 
one ever supposed that the Homan law, proprio vigore, bound this country ; but, as 
Selden put it, Valet pro ratione non pro inducto jure. And the question is, whether 
the Homan law was not in this, as in eveiy other instance in which ours departed 
from it, right. There can be no doubt that in this country, in which the law had 
been mainly customary, and the spirit of insular independence, or perhaps prejudice, 
arising from ignorance, was so strong ; it was this spirit, rather than reason which 
dictated an adherence to the national customs, oUen senseless, and vicious, and per- 
nicious, and probabl}- of very recent introduction. Thus it was that Henry IL 
talked of his '‘customs,” which had simply risen up under the Conqueror and his sons, 
and were so bad that even one of them himself declared them bad (Leges Henri 
Primi, 1), And so it was with the custom that only those born in matrimony should 
inherit ; as the Homan law was otherwise, and had been recognised here for centuries, 
there can be no doubt that our Jaw had been in accordance with it, especially as it was 
so in the Grand Custumary of Normandy (c. 27). When, therefore, in the reign of 
Henry III.it was proposed toassimilate our lawtothatof Europe, the reply of the barons, 
“ Noiumua quod noluit leges Augliaa mutari, quse hucusque usitatae sunt et approbatee, 
a reply so much vaunthd as a proof of patriotism ; it was simply an evidence of 
pride, the result of prejudice, and prejudice, the result of ignorance. For that b^ 
yond all doubt the Homan law is the sounder is shown by modern law, as well as by 
ancient usage. The French code allows, under certain restrictions, the subsequent 
legitimation of children {Code Nap,, s. 331, 332). 

^ Glanv. lib. 7, c. 15. 


3 Ibid* c. 16* 
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reverted to the lord. If a person had been notoriously guilty of 
usury, but had desisted from the practice, and died a penitent, 
his property was not to be treated as the property of an usurer. 
The point therefore was, whether a man died an usurer ; and only 
in such case could his effects be confiscated, 

To finish the subject of descent to heirs ; it must be remarked, 
nc 1. i that next after those we have mentioned, the ultinius 
hceres^ 11 he could be so called, of every man was 
his lord : for when a person died without a certain heir,^ the lord 
of the fee might, of right, take into his hands and retain the 
fee, whether such lord was the king or any other person. Never- 
theless, should any one afterwards come and say he was the right 
heir, he might, either by the grace of the lord, or at least by the 
king’s writ, be let in to sue for the inheritance, and make his 
claim out in court ; yet in the meantinae, the land remained in 
the lord’s hands ; it being a rule, that when a lord had any doubt 
about the true heir to his tenant, he might hold the land till that 
was made out in due form of law. This was like what we have 
seen was done, when there was a doubt whether an heir was of age 
or not; with this difference, that in this case the land, in the 
meantime, was considered as an escheat, which was to all intents 
and purposes the absolute property of the lord ; , in the other, it 
was not looked upon as his own, but only as de custodid. 

Lands reverted to the lord by escheat, not Only on failure of 
heirs, but by various causes of forfeiture. If any one was convicted 
of felony, or confessed it in court, he lost his inheritance by the 
law of the land, and it went to his lord as an escheat. Where a 
person held of the king in cwpiie, in such case, as well his land as 
his movables and chattels, wherever they were found, were taken 
for the king’s use. Again, if an outlaw, or one. convicted of felony, 
held of any one but the king, then also all his movables belonged 
to the king, and his land was to remain in the king’s hands for a 
year ; but at the expiration of that time, it was to revert to the 
lord of the fee: this, however, was cum domorum suhversione et 
arboimm extirpatione, that is, according to the barbarous and 
unwise policy of those day^ not till the king had first subverted 
qll the houses, and extirpated all the trees thereon. 

Tn short, when a judgment passed in court, that a man should 
be exhceredatus, his inheritance reverted to the lord of the fee, as 

1 Glanv. lib, 7, c. 17. 

This law of idtimm hcBrea, laid down so generally by Glanvillc, is said by himself, 
just before, not to take place where a bastard died without heirs of his body. The 
reason of this exception to the analogy of tenures does not appear. In cases of forfeiture 
where the goods even went to the king, yet the land escheated to the lord. We shall 
see, that in the tiihe of Braoton, the land, in this case of bastardy, escheated to the 
lord, and so it does at this day. 

It is worthy of remark, that in Scotland, where feudal rights were in general more 
r^ardedthan in England, the lord has long been deprived of this casualty, and the 
king is considered as the uUimtta ^iceres not dmy of the bastard, but in all cases of failure 
of heirs ; upon the principle, quod nullius cedit domino real. 2 Blackst. 249 ; Ersk. 
Prin, b. iiu tit. 10. 
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an escheat. If any one was condemned for theft his movables 
and chattels went to the sheriff of the county ; but the lord of the 
fee took the land without waiting the year, as in the former case, 
because theft was not an offence against the king’s crown, as 
robbery and homicide were. When any one was regularly and 
legally outlawed, he forfeited his lands ; and though he was after- 
wards restored by the king’s pardon, neither he nor his heirs could, 
by reason of such pardon, recover the land once forfeited, against 
the lord ; for notwithstanding the king remitted the pains of for- 
feiture and outlawry as far as regarded himself, he could not 
thereby infringe the rights of others.! 

It was to illustrate the title of maritagium that we were at first 
led into this long digression about the law of descent, legitimacy, 
and escheat ; to that we now return ; and shall conclude what is to 
be said upon it, by speaking of the tenure by which a tenant hi 
maritagio held his estate. 

Maritagium was of two kinds : one was cafied liberum or free ; 
the other, set'viiio obnoxinm, liable to the usual ser- 
vices. Liberum maritagium was when a freeman 
gave part of his land with a woman in marriage, quit and freed 
from him and his heirs of all service towards the chief lord. Laud 
• so given enjoyed this immunity as low down as to the third heir ; 
and during that time no homage was to be done : but after the third 
heir was dead, the land became subject to its old services, and hom- 
age was again to be done for it. If land was given in maritagium 
servitio obnoxium, that is, with a reservation of the legal services ; 
in that case, the husband of the woman and his heirs, down to the 
third, were to perform that service, but yet without doing any hom- 
age ; but the third heir, says Glanville, was to do homage for the 
first time, and so were all his heirs for ever after ; though, in case 
of liberum maritagium, we have seen that homage was not to bo 
done till after the third heir was dead. In all these cases, however, 
whore no homage was done, yet a fealty was to bo performed by the 
woman and her heirs, either by solemn promise or by oath, almost 
in the same form and words in which homage was done. 

When a man having land given him in maritagium with a 
woman, had by that woman an heir born, whether male or female, 
who was heard to cry within four walls, clamantem et auditum 
infra guatuor pariefes (a), as they expressed it, and survived his 
wife ; then, whether the heir lived or not, the maritagium re- 
mained to the husband during his life, and after his death reverted 
to the donor or his heirs : but if he had no heir of his wife, then the 

(a) The Mirror states that Henry I. ordained that if the liiiaband survived the 
wife in such cases, and had issue, he should enjoy the land for life. This was what 
was called the ^‘courtesy of England.” It has long since been limited to life ; and, 
on the other hand, the condition here mentioned of the child being heard to cry has 
long since been done away with, as it was only evidence of the child being born 
{Littkton, 29, f. 1). But settlements usually provide for such contingencies. 

1 Glanv, Hb. 7, c. 17- 
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maHtagium reverted to the‘donor or his heirs, immediately upon her 
death (a). And this was a sort of reason why homage was not usu- 
ally received for these rtuiritagia. For when land was given in any 
way, and homage was received for it, the effect of homage was such 
that the land could not, by law, return to the donor or his heirs ; 
which would be contrary to the intention of these gifts in marita- 
giuni. If the woman who had land, thus given in marHagium\\Q,(i 
survived her husband, and married a second, the law was the same 
as to his retaining the land in case he survived, whether the first 
husband left an heir or not.i 

If land was to be claimed either by the wife or her heir, as 
having been given in maritagium, there was a difference between 
such a claim when against the donor and his heirs, and when 
against a stranger. If it was against the donor and his heirs, then 
it might be in the election of the demandant to sue in the court 
Christian, or in the secular court. For questions of maritogmm 
were considered as belonging to the ecclesiastical judge, if the 
demandant pleased to resort to him, on accouut of the mutual 
promises made by the man and woman at the time of the espousals. 
But if the suit was against a stranger, then it was to be determined 
in the lay court, in the same way as other suits about lay-fees. It 
must be observed, that such a suit, like a plea of doiver, was not ■ 
to be conducted without the presence of the warrantor ; and as far 
as concerned the warrantor, everything was to be ordered as in an 
action for dower ; all which will be made plain when we come to 
speak of that proceeding: only this must be remembered, that tlie 
third heir, after he had performed his homage, might go on with 
the suit without the authority of his warrantor. 2 

The subject of homage and relief deserves further consideration, 
„ ^ and will properly enough follow what has just been 

omage. Upon the death of the father or other ances- 

tor, the lord of the fee was to receive the homage of the right heir 

{a) Here we see the nature of trial by jury, originally as a trial by witnesses, 
and, therefore, by persons brought from the vicinage, in order that they might ha\ e 
knowledge of the matter. “Vicinetum” is derived from vicinus, and signifieth 
neighbourhood, or place near at hand, or neighbouring place. And the reason 
wherefore the jury must bo of the neighbourhood, is for that vicinus (facta vicini pitC 
^umitur scire), (Littleton, 158). The writ to summon the jurors, therefore, on 
the same principle directed the sheriff to summon, homines de vicineto qiii me- 
lius veritatem sciunt,*' vide post. Therefore it was necessary that there should be a 
venue laid for every triable material fact, and the venue should be the vill ; and it w.as 
necessary that there should be some hundredors on the jury, and the panel could bo 
set aside for want of hundredors, until the act 4 Anne, c. 16, for ammendment of 
the law. So tenacious is legal usage. 

(5) The reason of homage, says Spelman, was to preserve the memory of the tenure 
and of the duty of the tenant, by making every new tenant at his entry to recognise 
the interest of his lord, lest that the feud, being now hereditary, and new heirs suc- 
ceeding to it, they might by little and little forget their duty, and subtracting those 
services, at last deny the tenure itself (Spelman, Jleliq., 34), Skene considers that 
homage especially concerned service in war (de verb signi ad voc homagium). 
For this reason he observes that consecrated bishops did no homage. This view is 
also adopted by Cowell, and applied to explain the absence of homage by women. 

^ Qlanville, lib. 7, c. 18, 2 
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whether he was o£ age or not, so as the heir was a male ; for women 
could, by law, do no homage (a), though they sometimes used to 
do fealty ; yet, when they are married, their husbands wore to do 
homage for them, in cases where it was due for the fee they held. 
If a male heir was a minor, the lord could not have custody of the 
fee nor of the heir till he had received homage ; it being a general 
rule, that a lord could demand no service, relief, or anything else 
from the heir, whether he was of age or not, till he had received 
homage for the fee in respect of which he claimed such relief or 
service ; and this was on account of the protection the heir 
could claim of his lord aftes homage, but not before. A person 
might do homage to different lords for different fees ; but one of 
these was to be the chief homage, and distinguished above the 
rest by being accompanied, says Grlanville, with allegiance ; ^ which 
was to be performed to that lord of whom the homager held his 
chief freehold. 

Homage was to be done in this way : the person was to profess, 
that “ he became homo dorrdni sui, the man of his lord, to bear 
him faith for the tenement in respect of which he did homage ; to 
preserve his terrene honour in all things, saving only the faith he 
owed to the king and his heirs.” From this it is clear, that it 
Avould bo a breach of faith and of homage for a vassal to do any- 
thing to the damage of the lord,2 unless in his own defence, or at the 
command of the king, when his lord had taken up arms against 
his sovereign lord the king : and, in general, it would be a breach 
of faith and of homage to do anything ad exhmredaticniem domini 
sui, vel dedecus corporis stii. If then several lords, to each of whom 
a tenant had done homage, should make war on each other, it was 
the tenant’s duty to obey the commands of his chief lord, and to go 
with him in person, if he required it, against any of the rest ; not- 
withstanding which, in all other respects, the services owing to 

The form of homage, I become your man in life, and limb, and earthly worship,” 
rather supports this view. It was, moreover, feudal; and feudality must have been 
military. And homage WdS only done for estates in fee-simple, for which reason it 
ceased when the feudal system became obsolete, and freehold lands became allodial. 
The only approach to it in leasehold lands is the fealty to the lessor’s title. 

(rt) So Olanville says, but either it is a mistake, or the law had been altered, for in 
the reign of Edward III. women did do homage, whether single or married, for 
lands belonging to her, although the form was different. Littleton says, — “ If a 
woman sole shall make homage unto her lord, she shall not say, ^ I become your 
woman,** for that is not convenient for a woman to say, that she shall become the 
woman to any one, but only her husband when she is wedded. But she shall say, I make 
to you homage, to you shall be true and faithful, ‘ for the tenements I hold of you.* ” 
An<l he also cites a case, in the reign of Edward III., in ^^hich a man and his 
wife did homage and fealty for lands of the wife’s. We do you homage, and faith 
to you shall bear, for the tenements which we hold of you,” &c., the lord holding 
their hands jointly between his, and they afterwards kissing him, and, afterwards, 
the book {Ihid, ii. c. 1). Lord Littleton thinks that Glanville was right, and that 
the usage was afterwards altered (3 Hist. Henry IL, 339), observing that bishops 
did no homage, the reason for which was, that they owed no feudal service, 

1 Cum liyeanci& fuetvm* suuvi injeeture^ _ 
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8uch other lords wore still to be duly rendered by the tenant. The 
penalty of doinjj anything to the disherison of a lord, was for the 
tenant and his heirs to lose, for ever, the fee hold of him : the same, 
if the tenant put violent hands upon him, to hurt or do him any 
atrocious injury.^ 

Glanville makes it a question, whether a tenant could be put to 
answer in his lord’s court for default in any of the above parti- 
culars, and whether the lord could distrain him, by judgment of 
bis court, without the command of the king or his justices ; or 
without the king’s writ, or that of his chief justice. And he 
thought that the law allowed a lord, by the judgment of his court, 
to call upon and distrain his homager to come to his court ; and 
if the homager could not purge himself against the charge of his 
lord tertid manu, by three persons, or as many more as the court 
might require, he should be in miser iem'did domini to the amount 
of the whole fee ho held of him. Glauville puts another question ; 
whether a lord could distrain his homager to appear in his court 
to answer for the service of which the lord complained he deforced 
him, or made default in payment ; and he thought that the lord 
might, without tlic commantl of the king or his justices ; and that in 
such a proceeding the lord and his homager might come to the duel, 
or the great assize, by means of any one of the pares who chose to 
make himself a witness that he liad seen the tenant or his ances- 
tors do to the lord and his ancestors the service in dispute, which 
he was ready to deraign or prove ; and that if the tenant was in 
this manner convicted, judgment should be for him to lose the 
whole fee whicli he held of the lord. Where a lord found he 
could not in this manriQv justitiare, or compel his tenant to appear 
in his court, ho was obliged to resort to the process of the 
curia regis ;2 that is, to the command or writ of the king, or his 
justices. 

Homage might be done by every freeman, as well those within 
ago as those who were of full ago, whether clergy or lay. Yet 
bishops consecrated, could not do homage to the king, though 
they hold their bishoprics as baronies {a), but only fealty ; and this 

(a) This is a departure from Glauville. What he says is, that oousecrated bishops 
arc nob in the habit of doiii^ homage to the king, even for their haronics, “but 
merely fealty.^ ^ And as they were not compelled to do homage before consecration, 
they were not bound to more than fealty. This would be so, the feudal system being 
military, and the reason of homage being to preserve the service, they could not be 
bound to it, because they were not bound to render any earthly service. Glanvillc 
says elsewhere, they held in frank-almoignc (hb. iii. c. 1), and Littleton says that 
tenants in frank-almoigne owed no earthly service (c. vi.) Therefore they could, 
it is obvious, owe no homage. Lord Littleton says, — “ Pope Paschal II. allowed 
bishops elect to do homage and take the oath of fealty before they were consecrated. 
This was confirmed by the constitutions of Clarendon, and from the words of 
Glanville it appears that about the end of Henry ll.’s reign, homage was done by 
bishops elect. But ho tells us that after they were consecrated, they took the oath 
of fealty. This was a material difference from what was settled by the constitutions 
of Clarendon ; and it is surprising that we have no account of it in the history of the 

^ Glanv. lib. 9, c. 1. 
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they performed with an oath. It was usual for bishops elect to do 
homage before their consecration. i 

It is to be understood, that homage was not a mere personal 
thing. It was done in respect of some benefit derived from ])ro- 
perty or possession. It was due in respect of lands, t,enement.s, 
services, rents in certain, whether in money or other tilings ; but 
without some of these causes no homage was due to a lord, "though 
it miglit be due to the king. Again, homage was not duo in re- 
spect of all lands ; for it was not due on account of dower, nor 
free marriage, nor from the eldest sister on account of the fees of 
younger sisters, till after the third descent ; nor of a foe given in 
free aims.*'* 

Homage might be received by any free man or woman, whether 
of ago or not, as well clergy as lay. If homage had been done to 
a woman, and she married, it was to be done over again to the 
husband ; 3 "et, in a case somewhat similar, namely, when a person, 
by a final concord made in court recovered land for which a relief 
had been paid to the chief lord, it was a question, whether the jier- 
son recovering was bound to pay a relief, upon his coming into 
possession thereof. 3 

In consequence of homage being perfonned, therearo.se a mutual 
• relation between the parties ; according to the rub*, qim/tihim, homo 
dehet domino ex homaffio, tanium illi dehet dominnfi ex dominio ; 
preeter solam reverentiam. Therefore, when land was given for 
the service and homage of the tenant, and any one afterwards in- 
stituted a suit for that land, the lord was bound to wari'ant it to 
him, or to give him in lieu thereof competens excamhium^ an equi- 
valent in value. 

When an heir who had been in custody came of age, the inherit- 

times ” (3 Hist, Henry II., 113). What Glanville says is, not that bishops were ac- 
customed to do fealty after consecration, but that they were not in the lia])it of 
doing more than that after consecration. The statement which Glanville adds, that 
it was usual for the bishops elect to do homage,” is to bo taken with some suspicion, 
as the statement of the king^s chief justiciary, not long after a protracted contro- 
versy with the archbishop on the subject. Sir J. Mtackintosh, alluding to the contest 
on the subject of investitures between Henry I. and Anselm, a former archbishop, 
says, the controversy was adjusted as it had been in Germany, by settling that the 
monarch should invest the bishop elect with his temporalities, by touching him with 
the sceptre, {Hht. of England, y q\ A.) \ and says that the article in tlie constitu- 
tions of Clarendon which related to the subject, followed the spirit of that compro- 
mise, although he allows that it might be historically untrue to allege the customs 
set up by those constitutions to be ancient {Ibid.) The text of the arrangement 
may be* seen in Labbe’s Councils, vol. x. p. 90. Ducange defines investiture as the 
conferring or giving possession of a fief or property by a suzerain lord to his vassal, 
{Gloss, verb. Investiture), This definition shows that it could not apply to bishops 
who were not feudal vassals. Homage properly preceded investiture, {Ducange 
Gloss, verb. Ilominum), Homage, therefore, was incident to investiture, and the 
main contest was about investiture, to which homage was only an incident. But 
for this one reason it was a part of the great question of investiture, and the chief 
justiciary of Henry If. would, of course, put the case as strongly as he could for the 
royal cause. The popes never objected to investiture by the sceptre ; wJiat they ob- 
jected to was investiture by the cross and ring, the symbols of the spiHtualty, 

1 Glanv. lib. 9, c. 1. » Ibid, c. 2. ^ Ibid, c. 
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ance was restored to him without paying a relief ; that being re- 
mitted in consideration of the profit the lord had derived 

® “ ■ from the custody. A female heir, whether of age or not, 
was continued in custody till she was married by the advice of her 
lord. If she had been within age when she first came into the 
lord’s custody, then upon her marriage the inheritance was quit of 
all relief ; but if she was of age when she first came into the lord’s 
custody, though she continued some time in custody before mar- 
riage, yet her husband was to pay relief upon the marriage ; and a 
relief once paid by the husband, was an acquittal both to husband 
and wife, during their several lives, for any relief on account of the 
inheritance : so that neither the wife nor her second liusband, if 
she had one, nor the first husband, should he survive her, could bo 
called upon to pay any relief.^ 

If the male heir was of age when his ancestor died, and was well 
known to be the heir, he might hold himself in the inheritance 
even against the will of the lord, as we before said ; provided he 
made a tender of his homage, and a reasonable relief, in the pres- 
ence of credible ])erson8. 

The relief of one knight’s fee, according to the custom of the 
realm, was said to be reasonable at a hundred shillings.' The relief 
in soccage-tenure was one year’s value of the land.' As to baronies, * 
nothing certain was fixed concerning their relief ; but the relief 
they were to pay was measured by the pleasure and mercy of the 
king alone, to whom it was due (a). The law was the same in 

serjeanties.2 

When the lord and the heir had come to an agreement respect- 
ing what was to be paid for relief, the heir might exact 
reasonable aids from his homagers ; always pi’oportioning “ 
this demand to their circumstances, and the size of their fees ; that 
it might not become such a grievous imposition as would entirely 
destroy their contenement, or, to use an English term which has 
been formed from it, their countenance, and appearance in the 
world : and no other measure was settled for ascei’taining these aids 
but this regard to facts and circumstances. With the above pre- 
cautions, a lord, in other cases, might exact similar aids of his 
tenants ; as when he made his son and heir a knight, or when he 
married his eldest daughter. Glanville made a question, whether 

(a) So far from this being the law, though it is so laid down by Glanville, that 
Henry 1. in his charter describes it as one of the malas consuetudines, by -which, . 
under the Conqueror and his successors, the country had been oppressed, quibus 
regnum opprimebantur.’* ‘‘Si quis baronum nieorum comitium sive aliorum qui 
de ‘ me tenent,’ mortuus fuerit, hasres suus non redimet terram suam sicut faciebat 
tempore patris mei sed legitime et Justa relevacione relevabit eum,” {Leg. Hen. Pri. 
II.) The law, therefore, was, that the relief must be reasonable^ and the chief 
justiciary goes on to say so, in a passage omitted by the author, to the effect that if 
the lord would not accept reasonable relief, he had a remedy by a certain proceeding 
he describes. The law was reasserted in Magna Charter, c. ii. 

1 Glanv, lib, 9, c. 3. ' 2 c. 4. 
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lords could demand these aids of their tenants to enable them to 
carry on their wars ? The practice, at least, was for them never 
to attempt to distrain for aids on this occasion, but to leave them 
to the voluntary generosity of their tenants. For the other aids, 
so long as they were reasonable, lords might, by judgment of their 
courts, without the precept or command of the king or his chief 
justice, distrain their tenants by the chattels that were to be 
found on their fees, or, if need were, by the fees themselves ; so, 
liowever, that the proceeding was had regularly by the judgment 
of the court, and consistent with the rejisouable custoui thereof. 
If a lord could distrain his tenants for payment of these reasonable 
aids, much more, says Glanville, might he make distress ftn- pay- 
ment of his relief, and for such service as was due to him on 
account of the fee.i Thus we see the remedy by distress had, in 
Glanville’s time, become a process first against the chattels ; and 
only si opus fuerit, was there recoui’se to the fee itself ; though it 
is probable, that in the origin of this summary method of com- 
pelling tenants to do their services, it was usual to take the whole 
fee into the lord’s hands as a forfeiture, to enable him to do that 
justice to himself which his tenant refused ; but this rigorous 
proceeding was by degrees softened down to one against the 
movables ; and only in default of thenr, against the land. 

Having taken this view of the nature of tenures and estates, it 
seems necessary to consider the order of administer- Adniinistnition 
ing justice, with the i)rocGSs and modes of proceeding justice, 
in obtaining redress for any injury to property or to the person ; an 
inquiry not less interesting than the former, as it contains in it the 
first outline of that course of judicature which prevails, with con- 
siderable alterations indeed, at this day. In pursuing this, tlieie 
will be occasion to notice such parts of the law concerning private 
rights as have not already been mentioned. 

Pleas were divided into civil and criminal. Criminal pleas 
were again divided into such as belonged ad cm'onam domini regis, 
and such as were within the jurisdiction of the sheriff (a). The 
pleas belonging to the king’s crown were, the crimen Icesce majes- 
tatis, as the death of the king, or any sedition touching his person 
or the realm ; pleas concerning the fraudulent concealment of 
treasure trove ; pleas de pace domini regis infraxiid ; pleas of homi- 
cide, burning, robbery, rape, and the criiinen falsi; all which 
offences^ were punished with death, or the loss of limbs. Only the 
crime of theft was excepted, which was within the cognisance of 
sheriff, and determinable in the county court. The sheriff, in like 
manner, in cases where the lord of a franchise neglected to do jus- 
tice, had cognizance of medletoB^ as they were then called, verbera, 

(a) This is a mistake. Those within the jurisdiction of the sheriff were equally 
pleas of the crown, and ori^nally all were within his jurisdiction. The Leges 
Jlenrici Primi define some as in miserieordia Regis. The laws of Canute had speci- 
fied some which were not to be confounded for those above enunciated, liut theft 
remained a plea of the crown, and is so called by Glanville. 

* Glanv, lib. 9, o. 8. 
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and plagcB ; unless the party complaining added, as he might if he 
pleased, an allegation, depcuie domini regia infractd, namely, that 
it was against the king’s peace. ^ 

Civil pleas were divided in the same way ; some being enter- 
tained in the king’s court, and others in that of the sheriff. In 
the king’s court were determined pleas concerning baronies ; that 
is, manors held of the king in eapite; pleas concerning advowsons, 
villenage, dower unde nihil ; complaints for breach of final con- 
cords made in the king’s court ; questions of homage, reliefs, and 
purprestures ; pleas of debt owing by lay persons, or, as they wore 
called, placita de dehitis laicorum.^ 

The following civil pleas belonged to the sheriff’s court: pleas 
of right to freehold, when the court of the lord of whom the land 
was held, had made defaiilt in determining the right ; and ques- 
tions upon villenage ; and these pleas were always coinmencc<l by 
the king's writ. 

Besides these, which were all dc proprietafe, there weio other 
pleas super possesaione, whicli wei-e decided by recognition of jurors. 
Of all these wc shall speak in their order. 

First, of pleas in the king’s court, or curia regis, as it was then 
called. Wlien any one, says Glanville, complained to the king or 
his justices concerning his fee or freehold, if “the matter was sucK 
ns was proper for that tribunal, or such as the king pleased sho\ild 
be examined there, the party had a writ of summons to the sheriff, 
directing him to command the wrong-doer to restore the land of 
which he had deforced the complainant ; and unless ho did, to 
summon him by good summoners to appear before the king or his 
justices, at such a day, to show whci’efore he refused so to do.” 

A ^viit of ri ht following was the form of the writ : Hex vice- 

^vii o ngi. ^ointem: Prcecipe A. gudd, sine dilutione 

reddat B. imam hidam lerree in villa (naming it) unde idem B. 
queritur, quod prcedictus A . ei deforceat : et nisi feceiit, summone 
eum per honos summonitores, quod sil ibi coram me vel Justifiariis 
meis in crastino post ociabas clausi PascJice a^nid (naming the 
place where the court sat) ostensurus quore non fe^cerit, et habeas 
ibi summonitores, et hoc breve. Teste ManuJpho de CHanvilla apud 
Clarendon.^ 

At the appointed day the party summoned either came or not. 
or sent a messenger to essoin^ him, that is, to make an excuse for 

^ In this distinction between the sheriS’s jurisdiction and that of the king, "we see the 
reason of tlie allegation in modern indictments and writs, ri et armis of “ the king’s 
crown and dignity, ’ **the king’s peace,” and ’’the peace j” this last expression being 
oufficient, after ‘ the peace of the sheriff” bad ceased to be distinguished as a separate 
jurisdiction. Glanville, lib. 1, c. 1, 2. {This is a mistake. The criminal pleas before 
the sheriff were equally pleas of the crown, end Glanville so treats them. The sheriff, 
in criminal eases, was the king’s justice.] 

» Glanv. lib. 1, o. 3. » Glanv. lib. 1, c. 6. 

^ Essonium, or Eeconium, says Spelman ; ex privativum, et soing, cura ; ab ongustiS, 
cura, vel labore liberare ; which is a more probable derivation than e^ofowtrOai ; though 
it should signify to excuse by means of an oath^ which, to be sure, is the precise nature 
of an E'.soln. ViUe Spclm. voce Essoniare. 
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his not coming. If he neither came, nor sent an essoin, the de- 
mandant was to appear in court, and wait his adversary for three 
days. If he did not appear at the fourth day, and the suramoners 
offered to prove they had duly summoned him, another writ of 
summons issued, appointing his appearance in fifteen days at least ; 
and this writ required him, as well to answer upon the merits of 
the complaint, as for his contempt in disobeying the first summons. 
When three writs in this form had issued, and ho neither ap})eared 
nor sent any one to essoin him his land was taken into the king’s 
hands, and so it remained for fifteen days ; and if he did not ap- 
pear within that time, the seisin of it was adjudged to the com- 
plainant, nor could the owner have any remedy to recover il, but 
l)y wiit of right; yet if he appeared within tliosc fifteen days, and 
was willing to replevt/ the land, he was commanded to come again 
on the fourth day, and right should be done, when, if ho n])pearcd 
the seisin was restored. Indeed, if he had appeared at the third 
summons, and acknowledged all the former summonhos, he would 
lose the seisin of his land, unless he could ju'oduce a writ from the 
king to the Justices, declaring that he had been in the king’s ser- 
vice at the time apj)ointed by the court, and coniiiianding that ho 
should not be held as a defaulter, nor suffer as such.^ 

* If the party denied that he was summoned, he was to swear it 
duodivitnd manu ; and at the appointed day, should any of the 
jui'ors who were to swear it, fail, or any be lawfully excepted to, 
and no other put in his place, that very instant th(! defendajit lost 
the seisin of his laud, as a defaulter. If ho disproved the sum- 
mons in the above way, he was, the same day, to answer to the 
action. 

Thus far of appearance and non-appearance: next as to essoins. 
If the party did not aj)pear at the first summons, but 
sent a reasonable essoin, it would bo received : and he 
might, in like manner, essoin himself three times successively. 
The cause.s of excuse, called essoins, allowed in the king’s court, 
were many. The princij^al essoin was that de mjirnukde. This 
was of two kinds: one was, de injirmitoie veniendi ; the other, 
de injirmitate reseantism ; of which the first was called afterwards, 
de malo veniendi ; the latter, de malo lecti. 

If at the first summons the essoin de injirmitate veniendi was 
cast, it was in the election of the complainant, upon his apj)earing 
in court, to demand from the essoniatw^ or person who made it, a 
lawful proof of the essoin, on the very day ; or that he should find 
pledges,*'^ or make a solemn engagement to bring a warrant or 
])roof of the essoin, that is, the principal summoned, at a day 
appointed. And in this manner might the tenant be essoined 
three times successively. If he did not come at the third day, 
nor send an essoin, the court awarded that he should appear on 

I Glanv. lib. 1, c. 7, 8. 

8 GlanvUle^s words are : vel plegium inveniet^ velfidem dahiU 



180 . HENRY II. [chap. III. 

another day, in person, or by a sufficient attorney (or reiypomalis, 
as he was then called), who would be received od Incrandum vel 
perdendum in his place. If the party summoned appeared on the 
fourth day, after three essoins, and avowed them all, he was re- 
quired to prove the truth of them by his own oath and that of 
another, and on the same day was to answer to the action : and if 
he did not appear at the fourth day, nor send his attoi'ney, his 
land was taken into the king’s hands, as before mentioned. There 
issued also an attachment against the essoniators tanquam foL- 
sarios, for not performing the engagement they had made for their 
principal; and in the meantime the principal was summoned, to 
show cause why he did not avow and make good what his essonia- 
tor had engaged for in his name : a summons went also against 
the pledge put in, as above mentioned, by the essoniator, to show 
.cause why he did not produce the principal to make good the 
essoin, 1 

If the principal appeared within fifteen days, and was willing to 
replevy the land, a day was given him ; and if he then gave his 
sureties, he recovered his seisin. If he denied all the summonses, 
and disproved them duodecimd manu ; or if he admitted the first, 
avowed his three essoins, and on the fourth day produced the above- 
mentioned writ, testifying that he was in the king’s service ; he could 
in that case recover seisin of the land ; but if he did not appear 
within the fifteen days, the seisin was adjudged to the complainant, 
as before mentioned. The direction in the writ to the sheriff for 
taking the land in the case of the king was capias in manum 
meam ; and of that for giving possession of it to the complainant 
was seisias M. de tantd terrd, &o. 

In the same manner a man might essoin himself three times de 
infirmitate reseantisoe, or de malo lecti; and if the party appeared 
not at the third summons, the judgment of the court was, that it 
be seen whether the infirmity be a languor, or not. For this pur- 
pose a writ issued, commanding the sheriff to send four lawful men 
of his county to view the party : and if they saw that it was lan- 
guor, they were to appoint him to appear, or send his attorney, in 
a year and a day ; but if they thought it not to be a languor, they 
were to appoint a certain day of appearance for him or his attorney, 
at which time the four viewers were likewise to appear and testify 
their view. Two essoniators were necessary to make this essoin.2 

Perhaps the first two essoins might be veniendi, and the third 
de reseantisd; in which case, persons were to be sent to view 
whether Ixmguor or not : but if the first two were de reseantisd, 
and the third veniendi, they were adjudged as if all were veniendi : 
for it was a rule, always to judge according to the nature of the 
last essoin.® 

We have seen that the land of a person who did not appear, 
was taken into the king’s hands. It was also the practice, if a 

» GlanT. Ub. 1, 0 . 12-16. * Ibid, c. 18, 19. » JUd. o. 20. 
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person had appeared and answered, and a future day was given, 
and at that djxy he neither came nor sent his attorney, that his 
land should be taken into the king’s hands ; but Glanville states 
this material ditferonce, that ho could not in this case replevy it ; 
he was also summoned to hear the judgment of the court upon his 
default : however, whether he appeared or not, bo lost his seisin for 
the first default, unless he could avoid the summons by the before- 
mentioned writ de servitio regis. A person who had answered in 
court and departed in a lawful vvay, might recur to the three essoins, 
unless there was any agreement to waive them. 

If a person had essoined himself once, and at the second day ho 
neither came nor essoined himself, we have seen that a writ issued 
to the sheriff to attach the essoniator ianquam falsarium, as be- 
fore mentioned,! That the essoniator might be treated wdth a 
reasonable fairness, he also was allowed to essoin hiurself. Thus, 
if any obstacle happened to retard him in going to essoin his prin- 
cipal , so that he could not get to the court at the appointed day, he 
had till the fourth day, as his principal had ; and if any one came 
within that time to essoin him, he was received in like manner as 
the essoniator of the principal.^ The principal might also, if ho 
pleased, send a second essoniator, who was to state to the court the 
dxcuse of the principal, that he sent that excuse by an essoniator 
who was detained by accidents on the road, and that he would 
prove this as the court should award. ^ In all cases of essoins, if 
the adverse jiarty had departed, upon a day having been given by 
the essoniator, the appearance of the principal within the fourth 
day signified nothing : for the day given by the essoniator must 
still be obsei’ved.* 

Thus far of the essoins de infirmiiate veniendi, and de infirmitale 
reseantisce ; or, as they have since been called, de malo veniendi, 
and de malo lecti. Glanville mentions several others ; as that de 
ultra mare ; upon which the party had at least forty days. An- 
other was, subita aquarunv inundatio, or the like unexpected 
accident, which was allowed to save the four days.® Another was 
called per servitium regis ; and in that case the plea was put 
without a day, till the party returned from the service he was on ; 
wherefore this was never allowed to those who were constantly in 
the service of the king, such persons being left to the ordinary 
course of the court. This essoin de servitio regis lay only for 
persons in the king’s service before the plea was commenced. If 
any went into the king’s service after the plea commenced, and 
essoined himself, there was this difference, whether he was there 
per mandatum regis ex necessitate, or ens voluMate, without any 
mandate. In the former case, the above-mentioned order was 
observed, and the plea was put sine die : in the latter, it was not. 
Another distinction was made, whether the service was ultra mare, 

1 Glanv. lib. 1, c. 20, 21. * Ibid. c. 21, 22. » Ibid, c, 23. 

* Ibid. c. 24. » Ibid, c, 25, 26. 
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or citra mare: if the former, he had the usual forty days, and was 
expected at the expiration of them to appear and show the Icing's 
writ, as we have before seen : in the latter, it was at the discretion 
of the justices to give a less or a greater time, as they thought it 
best suited the king's service.^ 

There was an essoin per infirmitatem, which infirmity must be 
such as had happened since the party arrived in the town wlicre 
the court was. In this case the court ordered that he should ap- 
pear the next day, and so on for three days successively ; and if he 
made the same excuse the third day, then four knights were 
directed by the court to attend and see whether he was able to 
make his appearance or not : if not, and they testified the same in 
court, he had a respite for, at least, fifteen days.^ 

Another essoin was dc esse in peregrinatione. There was a dis- 
tinction in this case, as in that of the king’s service, whether the 
party had commenced his journey before the suit, or since. If he 
had been summoned first, the proceeding took its course, as before 
stated : if not, then there was a difference, whether his journey was 
towards Jerusalem or otherways. In tlie former case, he had a 
respite of a year and a day, at least ; in other cases, the resi)ite lay 
in the discretion of the justices.® 

Having considered the circumstances relating to the tenant’s 
appearance in court, let us pause a while, and look back 
summons. natui’o of the writ which was to compel this ap- 

pearance, and the method taken for its execution. The writ of 
summons had in it this clause addressed to the sherifT, “ et habeas 
ihi summonilorcs, et hoc breve in consequence of which the first 
inquiry, when the demandant offered himself at the appointed day 
in court, was whether the sheriff had there the writ and the suiu- 
moners. If ho had, and the summons was proved, they proceeded 
as before mentioned ; but if the sheriff did not appear within the 
fourth day (which was allowed also to the tenant), then there 
issued a writ de secundd simimonitione, directing him to summon 
the tenant, and to appear himself and show cause why he did not 
summon him upon the first writ. This contained the fii’st writ of 
summons, with the addition of this clause ; et tu ipse sisihi osten- 
surus qnare illam summonitionem ei non feceris, sicut tibi pree- 
ceptum fuit per aliud breve meum, et habeas ihi hoc breve, et illud 
alited breve. If the sheriff came at the day, and confessed that he 
had not executed the writ, he was then, as they termed it, in 
miseHcordid regis, that is, he was amerced ; the demandant lost a 
day without effect, and the tenant was to be summoned again ; but 
if the sheriff averred that he commanded lawful summoners to 
make the first summons, and they, being present, admitted it, they 
as well as the sheriff were amerced, if they had not obeyed it. But 
if they denied that the sheriff gave them charge of the summons, 
then there was a distinction, whether the sheriff gave it in the 
1 Glanv. lib. 1, o. 27. * Ibid. c. 28. » Ibid. o. 29. 
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county-court or not. Such matters ought, properly, to bo trans- 
acted in that court ; and if the pica was coinnieuced some time 
before the county-court, Glanville says, attaohiahitur usqm ad 
comitatum, and then a complete summons was to be made. If, 
then, the summoners bad been enjoined in the county, and it Wiis 
so proved, the summoners were ajuerced ; for this was a solemn 
act, which they would not be allowed to deny; if out of the 
county, and they denied the command, then tlic sheritf alone was 
amerced, for executing the. writ in a priv'ate and improper manner i 
lor all public acts, such as enjoining summons to be made, taking 
pledges of prosecuting, and ple<lges de utamiu ad recLuin, ought to 
be transacted in a public manner, that there might be no delwle 
concerning such prefatory process ; a circumstance which would 
lead to great impediments in suits. If the summoners were uo-t 
present at the appointed day, but sent their essoniators, who 
essoined them ; and added, that they had properly summoned the 
pa.rty ; in that case, the first day was considered as not lost to the 
demandant, and the summoners were amerced for not appearing 
and proving tlie summons, as was enjoined them, imless they 
could excuse themselves by the king’s writ de servitio. It should 
be remembered, that one or o^ier of tlie summoners ihight excuse 
•himself at the first day; and "in that case the first day was not 
considered as lost to the dcmaudant.t 

Such was the proceeding where the tenant was simply summoned, 
without any pledges being given. It may be j)i-o|>cr to uf 
mention in this place, what the process would be, when 
an attachment was necessary. If the suit was of a kind to make it 
necessary for tlie tenant to find- pledges de slondo a.d reelum for his 
ajipearauce (as was the case in pleas for breach of a final con- 
cord made before the king or his justices, and for novel disseisin), 
and these pledges had been recorded in the county court., or before 
the justices; then if the tenant did not appear, nor essoin himself, 
the pledges were adjudged to be amerced, and further jiledges were 
required, to engage for his an.swei'iug to the suit. This was to be 
done three times .; and if he did not come at the third summons, 
his land was taken into the king’s hands, in like manner as before 
mentioned ; and the pledges likewise were amerced, and summoned 
to appear in court at a certain day, in order to hear the judgment. 
This was the course of attachment in civil causes : but in criminal 
ones, as in those de pace domini regis infraetd, if the party did not 
appear at the third summons, there issued a capias to take the body, 
the pledges being amerced as in the former cases. ^ 

Thus far of the default of the tenant. If the demandant did not 
appear at the first day, he might essoin himself in like inanner as 
the tenant. If he neglected both, the tenant was dismissed sine 
die ; so, however, as mat the demandant might institute another 
suit for the same cause of action. But as to this, and the conse- 

> Glanv. lib. 1, c. 30, 31. * c. 31. 
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queace of the tenant’s default, there was a diversity of opinions in 
(^lanville’s time. Some held, that he only lost his first writ, with 
his costs and expenses, but not his action ; so that he was at liberty 
to commence another; others thought he lost his action totally, 
without any right of recovery ; and that he should be amerced for 
his contempt of court. Others were of opinion, that he lay at the 
king’s mercy, whether he should be admitted to bring his action 
again. In either case, if the demandant had found pledges de 
clamore suo prosequendo, as was the case in some suits, his pledges 
wore likewise to bo amerced. Glanville further adds, that in 
criminal matters and those relating to the peace, where the king 
had an interest, as he was bound to prosecute, his body was to be 
taken and kept in custody until he prosecuted his appeal : besides 
which, his pledges were still to bo amerced.! If both demandant 
and tenant were absent at the day, it was in the discretion of the 
king or his justices to proceed against both ; against the tenant for 
contempt of court, and tlie demandant for false claim. 2 

When obedience liad been paid to the writs of summons, and 
both parties were in court, the demandant made his demand of the 
land in question ; and tlien the tenant might, if he pleased, pray a 
view of the land. If the tenant had do other land in the same vill, 
the view was made without delay ; but if he had, the tenant was 
respited, and another day given in court. When he departed in 
this manner from court, he might claim three essoins ; and a writ 
was directed to the sheriff to send liheros et legates homines (not 
specifying any number) of the vicinage of the vill to view the land 
in question, and to have four of them to certify their view to the 
court.3 

After the three essoins accompanying the view, and after both 
parties had appeared in court ; then the demandant was to set 
forth his claim in the following manner : Peto, &c., “ I demand 
against B. one hide of land in such a vill (naming it) as my right 
and inheritance, of which my father (or grandfather, as it might 
be) was seised in his demesne as of fee, in the time of Henry I. (or 
after the first coronation of the king, as it might be), and from 
which he received produce to the value of fifty shillings at least 
(as in corn, hay, and other produce) ; and this I am ready to prove 
Counting tipon by this my free man John: and if anything should 

the writ. happen to him ; by him, or him ” (for he could name 
several, though only one could wage battle) “ who saw and heard 
this.” Or he might conclude in this form : “ and this I am ready 
to prove by this my free man John, whom his father, on his death- 
bed, enjoined, by the faith a son owes a father, that if he ever 
heard of any plea being moved concerning this land, he would de- 
raign (or prove) this,^ as what- his father had seen and heard.” ^ 

^ G^nv. lib. 1, c. 32. * Ibid. c. 33. > ibid. lib. 2, e. 1 2 

* ClanviUe’s words are ; Hue dirationaret, ticut id quod pater sums vidit. et audimt 

» Glauv. lib. 2, c. 3. 
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This was the manner in which the demandant spread out the snh- 
stance of his writ ; and his reliance was always upon the testimony 
de visu et auditu. 

After the demandant had thus made his claim, it was in the 
election of the tenant, whether he would defend by duel^ 
or avail himself of the privilege granted by the king's ‘ • 

late statute, and demand that a recognition should be made, whicli 
of the two had the greatest right to the laud. If ho chose the 
duel, he was to defend his right de verho in verhum,, as the demand- 
ant had set it forth ; either in person, or by some fit champion. 
It was a rule, that when the duel was once waged, the tenant 
could not claim the benefit of the new law. 

After the duel was waged, the tenant might essoin himself three 
times, as for himself ; and in addition to tliese, three times in re- 
spect of his champion. When all these essoins were ela])sed, the 
demandant was to bring his champion into court, ready for the en- 
gagement : the champion was to be the same person uj>on whom 
he put the proof in his claim : nor could he put any one in lus 
place after the duel was once waged. If he who waged the duel 
happened to die, and that was declared by the voice of the vicin- 
age, he might recur to one of the others named in the claim ; or 
even a stranger, if that stranger was qualified to be a proper wit- 
ness ; for that qualification was always required in the champion 
of the demandant. But this was only wdiere the champion died 
by a natual death ; for if it hapi)ened by any fault or neglect of his 
own, no other could be substituted in his place, and the demandant 
lost his suit. Glanville states it as a question, whether the de- 
mandant’s champion himself could nominate any one in his place ; 
and ho thought, that by the old and established custom of the 
realm, he could not appoint any one, except his son born in lawful 
wedlock. 

As we before said, the champion of the demandant must be a 
person who could be a proper witness of the matter in question per 
visum et auditum ; the demandant of consequence could not Ixs 
his own champion ; but the tenant might defend him.sclf either in 
person, or by another fit champion. If the champion of the tenant 
died, it was a question what was to bo done ; whether the tenant 
might defend himself by some other, or was to lose his suit, or 
only seisin of the land : Glanville thought it was to be ordered 
exactly as in case of the demandant’s champion dying. 

It sometimes happened, that the champion was a person liired 
for a reward. This was a good cause of exception ; and if the 
adverse party offered to prove it by one who saw the reward given, 
he was to be heard to this point ; and the duel in the meantime was 
deferred. If the champion of the demandant was convicted of this 
charge, or was vanquished in the duel upon the point of right, the 
demandant lost his suit, and the champion lost his legem terras ; 
that is, he was never after to be received as a witness to w’age duel 
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for any one ; though ho might in a cause of his own, either as 
defendant or appellant, in matters of the peace and of personal 
injury ; he might also defend by duel his own right to a fee and 
inheritance. In addition to the loss of his law, he was to be fined 
in the penalty of sixty shillings, nomine recreantisce, on account of 
his cowardice. If the champion of the tenant was conquered, his 
principal lost the land in qirestion, with all the fruits and produce 
found on it at the time of the seisin, and was never to bo heard 
in a court of justice concerning the same ; for it was a rule, that 
whatever was once determined in court by duel, remained ever 
after fixed and unalterable. There, accordingly, issued a writ to 
the sheriff, qndd sine dilations seisias M. de und liidd te^'rce, tfre. — 
quia ea hida terros adjudicata est ei in curia med 'per fitiem dueZli. 
When the champion of the demandant was conquered, as before 
mentioned, the tenant was quit-claimed ^ from any right of the de- 
mandant to recover against him. 

This was the course of proceeding, when the tenant, in a writ of 
right, chose to defend his right by duel.^ But the tenant might 
avail himself of the provision lately made by Henry II., and put 
himself upon the assize ; to which the demandant might consent, 
and put himself also upon the assize. 

If the demandant had expressed before the justices in open ' 
. court^ his consent to put himself on the assize, he 
10 assize. allowed to retract, but must stand or fall by 

the assize, unless he could show some good cause why the assize 
should not pass between them. One cause which might be shown, 
was, that they were of the same blood, and descended from the 
same stock whence the inheritance came. If this was admitted by 
the other party, the assize was waived,- and the question was 
argued and determined by the court ; it being a point of law, Avhich 
was the nearest to the first stock, and the heir with the better title. 
In this manner the nearest heir obtained the land, unless it could 
be shown that he or his ancestor had any >vay lost it, sold it, made 
a gift of it, changed it, or by any other means had parted with it ; 
and if the cause was rested upon any of these points of fact, it 
might be determined, says Q-lanville, by the duel. 

Suppose the person who had put himself on the assize, had 
denied this impediment of relationship ; such a question was tried 
by calling into court the common relations of both parties. If 
these agreed unanimously that they were related, it was usual to 
abide by this declaration ; but if one of the litigants still continued 
to deny it to be so, the last resort was to the vicinage ; and if they 
agreed with the relations, this complete testimony was acquiesced 
in. Should the relations differ in their testimony, the vicinage was 

1 Quietus clamahatur de ejus clameo. 2 Qianv. lib. 2, c. 4, 6. 

® So I construe coram jmtitius in banco sedentibus^ though this phrase has been quoted 
by some persons to show that, in the time of Glanville, there were justices de banc(\ in 
the modern sense of those words ; a construction which this passage will certainly not 
warrant. 
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in like manner called in, and their verdict was decisive. If, upon 
this inquisition being made, it appeared to the court and jnslii:es 
that the parties were not descended from the same stock, the 
person who made the exception was to lose his suit. If there was 
no exception taken, then the assize proceeded, and its determina- 
tion was as final as that by duel.' 

Before we enter on the proceeding of the assize, let us rcficct. 
with Glanvillo upon the nature and design of this imuwatiou upon 
the old method of trial. “The assize,” says that aulhor,^ “is a 
royal benefit conferred on the nation by the prince in his clemency, 
by the advice of his nobles, as an expedient (a) whereby the lives and 
interests of his subjects might be preserved, and their property and 

{a) Nevertheless (whatever may be the iriic reading, as to whicli tlic 
Bracton, and Fleta, all contemporary authorities, i^upport the reading contoiiled by 
the author), it can be clearly shown from history that the oonstituliou was noii ostab- 
lished either by Henry II. or Glanville; nor does Glanville say nor say (as tlie author 
evidently suiiposcs him to mean) that there was any formal ordinance or constilntiou 
establishing it, in tliis reign or in any other. What he says is merely that it was a 
constitution which the subject owes to the administration of justice, under the royal 
authority, with the advice of his council,” that is, the chancellors and chief justiciaries 
for the time being. There is nothing to denote or indicate that Henry It. was par- 
ticularly referred to, and Glanville himself was chief justiciary, and asouUI well 
know if there was any new ordinance or constitution establishing the trial, and 
would state it if there liad been ; but ho does not state anything of the kind. And 
he speaks of the assize, all through his work, as a trial by twelve jurors, who arc 
called “recognitors/’ because they found their verdict upon their owji knowledge; 
and tlie trial is called an assize merely because it decided the right to real ]>roporty, 
whereas trial by jury was a general term applicable to all matters. The assize, then, 
was simply trial by jury, regulated and adapted to the trial of real aetions in the 
coKt'f. At the Conquest the jurisdiction in real actions >vas in the county 
courts, and then, as we have seen, the great case of the Archbishop of Canterbury, a 
writ of right, was tried in the county court of Kent, and tried by a jury. And in the 
laws of Henry 1., the county court is described as tlic “ curia regis,*’ and no allusion 
is made to any other, unless it be the exchequer, as a fiscal tribunal. And in the 
earlier and older part of tha Mh'ror, in like manner, the only kind of court described 
directs the sheriff io try the case. It had, however, by slow dcgret‘s, licen contrived 
to bring the jurisdiction into the king’s court, which, be it observed, at this time 
followed the king’s household, wherever he was. And a new procedure was required 
to provide for trial by jury in the king's court of assizes of land in another couniry. 
That this was all, is clear from the fact that in the reign of the Conqueror cases of 
writs of right were tried by juries in the coiinty court. Lord Coke gives the record 
in the Kent case, and it appears that it was a writ of right. Tliat, therefore, in 
reality was just the same proceeding as under the assize, and except that the assize 
was in the king’s court, and not in the county, for which reason Magna Charta pro- 
vided that the assizes should bo taken in the counties. 

^ Glanv. lib. 2, c. 6. 

yrhe words of Glanville are ; Est autem cissisa regale quoddam beneficiw/i chyieiHid 
principiSy dv concilio procei^um populis induUum. I quote this from the last c<lition of 
Glanville, adhering to the reading which is warranted by the consent of tlio Harleiaii, 
Cottonian, and Bodleian manuscripts, in opposition to the old printed text, which reads 
magna assisa, &c., an ej)ithet which, I am clear, has been interpolated in this and other 
passages of Glanville by a later hand, at a period when the distinction between the great 
assize and other assizes had grown familiar among lawyers. This corruption of the text 
ill so remarkable a passage as tbe present, has had the effect of establishing a vulgar 
opinion, that the alteration made by Henry II. related only to the trial in the wnt of 
right ; an opinion which is not warranted by the history of this revolution, and which 
is left without any support, as it should seem, when the concurring testimony of these 
three MSS. is against the insertion of this epithet in most of the ^daces where it is used. 
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rights enjoyed, without being any longer obliged to submit to the 
doubtful chance of the duel. After this” (continues he) “the 
calamity of a violent death, which sometimes happened to cham- 
pions, might be avoided, as well as that perpetual infamy and dis- 
grace attendant upon the vanquished, when he* had once pro- 
nounced the infestum ei inverecungtum verhum.” The horrible 
word here alluded to was craven ; by which the champion signi- 
fied that he yielded, and submitted himself to all the consequences 
attending such a defeat. “ This legal institution,” says Glanville, 
“ is founded in the greatest equity, and the fullest desire of doing 
justice. For a question of right, which, after many and long 
delays, can hardly ever be made out by duel, is investigated with 
despatch and ease by the benefit of this constitution. The assize 
itself is not clogged with so many essoins as the duel. By this the 
expenses of the poor are spared, and the labour of all is shortened. 
In fine, as the credit of many fit witnesses has a greater influence 
in judicial inquiries than that of one only; so this constitution 
contains in it more justice than the duel. The duel proceeds upon 
the testimony of one witness only (a) ; this constitution requires 
the oaths of at least twelve lawful men.”l Such is th^ manner in 
which Glanville speaks of the institution of the assize. 

^ The proceeding by assize was thus : The party who had put 
himself upon the assize, sued out a writ de pace habendd. This 
was to prohibit the lord (if the suit was in the lord’s court) from 
entertaining any suit, in which the duel had not been already 
waged, between the same parties for the same land, because one of 
the parties had put himself upon the king’s assize and had prayed a 
recognition to be made, who had the most right.® Upon this, the 
demandant came to the court, and prayed another writ, whereby 
four lawful knights of the county might be directed to choose twelve 
lawful knights of the vicinage, who should say upon their oaths, 
which party had most right to the land in question. As this is the 
first process for the return of jurors of which we have any mention, 
it may be proper to insert it at length. It ran in these words: Bex 
vicecomili acdutem. Summone per honos summonitores quaiuor 
legales viilites de vicineto de Stoke, qudd sint ad clausum Pasclwe 
coram me vel justitiis meis apud Westmonasterivm ad eligendum 

(a) Here the author has misunderstood Glanville, who says that the trial by duel 
proceeds upon the oath of one juror only, each of the parties being sworn to the. 
truth of his case, and hence the very title of the mode of trial in the Mirror is 

Juramentiim Duelli ** (c. iii. s. 24). And, as our author elsewhere says, though he 
constantly forgets, the jurors were witnesses. Hence, when Glanville goes on to 
say that in the assi?.e there must be the oaths of twelve men, he means that they are 
jurors, for what were jurors but men sworn? And henpe in other passages, wherever 
he speaks of the assize, he speaks of it as tried by twelve jurors (vide lib. xiii., c. 
vii., lib. c. 11). Therefore the assize was^ simply trial by jury instead of trial by 
battle. The trial was called the recognition, for the very reason that as jurors 
found their verdict at that time upon their own knowledge, they were said to recog- 
nise ; and so were recognitors ; but they were for that very reason jurors. 

» Glanv. lib. 2, o. 7. » Jhid. c. 8, 9. 
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super sacramentum suum duodecim legalesmiJitcsdeeodem vicincfo, 
qui tnelius veritatem sciant, ad recognosccndum super sacra men- 
turn suuni utriim M. aut E. majus jus habeat in und hidd terree in 
Stoke quam M. elamat versus E. per breve meum, el unde E. qui 
tenens est, posuit se in assisain lueam, ef petit recognitioncm Jieri, 
quis eoruni majus jus habeat in Urrd ilia, et noinina eoi'um in- 
hreviari facias. Et summone per bonos snmmonitores E. qui 
terrain illam tenet, ^udd tunc sit ibi audituriis lUam elcctionem, et 
habeas ibi summonitores, &c. 

At tho day appointed the tenant might essoin himself three 
times ; for it was a rule, that as often as cither party ajipt'aied in 
court, and did what he was commanded by the law to do, he might 
again recur to his three essoins. But if this was allowed, the con- 
sequence would be, that as many or more essoins woidd intervene 
in the proceeding by the assize than by duel, which would ill agree 
with what we have just said about the conciseness of this new 
method. For suppose the tenant essoined himself three times, on 
the election of the twelve knights by the four ; afterwards when ho 
appeared in court, some or other of the four knights might essoin 
himself; and then, after these essoins, tho tenant might again 
essoin himself afresh ; so that the assize \vould hardly ever be 
brought to any eft'ect: it was therefore necessary to defeat the 
operation of the above rule, in this instance. A constitution was 
accordingly passed, enabling the court to make order for removing 
these obstacles, and expediting the proceeding; in pursuance of 
wdiich, when the four knights appeared at the appointed day in 
court, ready to choose the twelve kniglits, they were axithorised, 
whether the tenant appeared or not, to proceed to the election. If 
he had been pxesent, he might make a lawful exception to any of 
the twelve ; and therefore the court w’oxild, in his absence, direct 
more than twelve to be elected, that when he appeared, he might 
have a greater chance to find twelve unexceptionable jurors. 
Jurors, says Glanville, might be excepted against in Ihe same 
manner as witnesses were rejected in the court Christian ; jurors 
being in fact only witnesses, and the testimony of witnesses being 
always considered as a matter of canonical regulation. 

So desirous were they of avoiding delay, that upon the tenant 
Appearing, if all the four knights did not appear, yet by tho advice 
of the court, and assent of parties, one of the knights, taking two 
or three others of the county then in court, though not summoned, 
might proceed to elect the twelve ; though, to avoid all cavil, and 
in order to have enough to make the election, they usually had the 
caution to call six or more knights to court. In all such points, 
the discretion of the court was suffered to govern the established 
course of proceeding ; which, says Glanville, the king or his justices 
might temper and accommodate to the equity of the case then 
before them.^ 


^ Glanv. lib. 2, o. 12. 
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When the twelve knights were elected, they were summoned by 
the following writ : Hex vicecomiti salutem. Summone per bonos 
summonitores illos duodecim milites, scilicet, A. B. d:c., quod suit 
die, (&c., cmam me vel justitiis meis ad, dec., paratV Sacramento 
recognoscere utrum R. vel N. majus jus haheat in und hidd terree, 
quam prccdictus R. qui clamat versus prcedictum N, et unde 
praidictus N. qui rem illam tenet, posuit se in assisam nostrum, et 
petiit inde recognitioneui, quis eorum majus jus haheat in re petitd / 
et interim terram illam, unde exigitur servitium, videant : Qt sum- 
mone per bonos summonitores N. qui rem ipsam tenet, quod tunc sit 
ibi auditurus illam recognitionem. At the day appointed for the 
knights to make their recognition, no essoin could be cast by the 
tenant, nor was his presence necessar}^ : as ho had once put himself 
upon the assize, he had now nothiiig to say Avhy the recognition 
should not proceed. It was different with regard to the demand- 
ant, ; for if he essoined himself, which he might do, the assize 
remained for that day, and another day was given : for it was a 
rule, that though any one might lose by his default of appearance, 
yet no one should gain anything if not j)resent in court. Perdere 
potest quis propter dcfaltum, lucrari verb nemo potest oninino 
absens.'^ 

The assize being about to make their recognition, it is next to 
be considered how they were enabled to do it. Now, some, or all, 
might know the truth of the matter, or all might be ignorant of it. 
If none of them knew anything of the matter, and they testified 
the same in court, uj)on their oaths ; the court resorted to others, 
till they found those who did know the truth. If some were ac- 
quainted with the fact, and some not, the latter were rejected, and 
others called in, till twelve at least were found who could agree. 
Again, if some were for one of the parties, and some for the other, 
fresh jurors were to be added till twelve were found who agreed in 
opinion for one of the parties. It is to be observed, that all who 
were called in, were to swear that they would not speak what was 
false,' nor knowingly be silent as to what was true ; and the know- 
ledge they were expected to have of the matter must have been 
from Avhat they themselves had seen or heard, or from declarations 
of their fathers, and such evidence as claimed equal credit with 
that of their own ears or eyes. Per proprium visum suum, • St 
auditum, vel per verba patrum suorum, et per talia quibus fidem 
teneantur habere ut propriis.^ 

"When the twelve knights were agreed in the truth, they then 
proceeded formally to recognise, whether the demandant had most 
right in the thing in question. If they said the tenant had most 
right, or said that which satisfied. the king or his justices that he 
had most right, then the judgihent of the court was, that he should 
go quit of the demandant fdr ever, so as the demandant should 
never Ite heard again in court with effect ; for a suit once lawfully 
1 Glanv. Hb. 2, c. 15, 16. » Ibid. o. 17. 
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determined by the king’s groat assize, could never be stirred 
again on any occasion whatever. If the assize wore of opinion for 
the demandant, and the court gave judgment accordingly, thou 
the adversary lost the land in question^ with all its fruits and 
jirotits found there at the time of the seisin. ’ 

Upon this there issued a writ of execution, quod seisias N. dv 
und hidd, dw., quia idevi N. dirationavit lerncm itlatu in curia 
wed 2yer recogudionew^ <^c.~ reciting the mode of trial, as the 
before-mentioned writ of seisin did the duel. Wo may hero 
notice, that the duel and assize had become so co-extensive in their 
consequences, as for it to grow into a rule, that the duel should 
not be where the assize was not allowed, nor the assize where there 
was no duel.^ Assizes lay concerning services, land, demands of 
service, rights of advowson, and that not only against a stranger, 
but oven against a lord* 

The regal constitution by which the assize was appointed (a), had 
also ordained a punishment for jurors icmerc JurorUum, or who 
swore falsely. If any were proved, or confessed themselves, guilty 
of })erjui-y, they were to be spoiled of all their chattels and movables, 
which were forfeited to the crown ; but they were permitted by 
the clemency of the king to retain their freeholds ; they were to be 
thrown into prison, and bo there detained for a year at least ; tliey 
were to lose the legem terree, or, in other words, incur the brand of 
perpetual infamy.^' 

It was a question in Glanville’s time, what was to he done, if no 
knights could be found, of the vicinage or of the county, who 
knew the truth of the matter ; whether the tenant was therefoi-o to 
prevail, as the person in possession ; or the demandant to lose his 
right, if he had any. Suj)pose, says he, two or three lawful men, 
or any other number less than twelve, who were witnesses of the 
fact, offered themselves in court ad diraiionandum, and said and 
did everything in court proper for the occasion, could they or could 
they not be heard ? ^ 

This was the order of proceeding, when the presence of the 
tenant only was necessary, and no one else wiis brouglit vouching to 
in to answer. There were many cases where it was warranty. 


A (a) There was no such constitution ; it is a complete mistake of the author’s. What 
*anville alludes to is the common law punishment of false jurors, whicli is men- 
tioned in the Mirror, All this he calls the twelve triers jurors, or recognitors, be- 
cause being j urors, they recoguised the truth of their own kno wlcdge. What Gian ville 
says is, that a punishment is ordained for those who falsel}^ swear in such a j)ruoeod- 
ing {i.e, a trial by jury), and is, therefore, introduced into this institution. And 
then he simply states the common law as to attaint. Hence Lord Coke refers to 
this chapter, to prove that an attaint lay at common law (2 Just. 230). And the 
Mirror states it as applicable to trial by jury (c. 5). Glanvillc, being chief justiciary, 
simply made some regulations for the conduct of the proceeding, and then for tlie sake 
of flattery calls it a royal institution. In the Mirror several instances of ordi- 
nances, by chief justiciaries, relating to the administration of justice, and more than 
one of "them by Gian ville himself, ante. 


1 Glanv. lib, 2, c. 18* ® Ibid, c, 20. 

4 Ibid, c. 13. ® I^id, c. 19. 


B Ihid, c. 19. 
« Ibid, c, 21. 
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requisite to call in a third person ; as when the tenant declared in 
court that the thing in question was not his own, but that he 
held it ex commodato, or ex locaio, or in vadium^ that is, in gage or 
pledge, or committed to his custody, or in some other way entrusted 
to him by the real owner ; or if he should declare the thing was his 
own, but that he had some one to warrant it, as the person who 
made a gift of it, or sold it, or gave it in exchange : or should he 
declare in court, that the thing was not his, but belonging to 
another person, that person was to be summoned by some other 
similar writ ; and so the suit was to be carried on afresh against 
him. When he appeared in court, he, in like manner, might 
admit the thing to bo his, or not. If he said it was not his, the 
tenant who had said it was, tjpso fasdo lost the land without re- 
covery, and was summoned in order to hear the judgment of the 
Court to that effect : and whether he came or not, the adversary 
recovered seisin. 

When the tenant called a person for any of the above reasons to 
warrant the land, a day was given him to have in court his war- 
rantor ; and upon this he was entitled to three essoins respecting 
himself, and three others respecting the person of his warrantor. 
At length the warrantor appearing in court, he either warranted the 
land or not. If he would enter into the warranty, the suit was from 
thence carried on with him, and everything went under his name, 
in lieu of the tenant; not but that the tenant, if he had essoined 
himself, would be considered as a defaulter, if absent. If the 
warrantor, being present in court, declined entering into the war- 
rant, the suit was to be carried on between the tenant and him ; 
and after allegations on both sides, they might come to the duel, 
although, perhaps, the tenant might not be able to show a charter 
of warranty, but could only produce a fit witness to deraign it. 
The object of all this was, to prove the warrantor to be bound to 
the warranty, which would make the tenant entirely safe ; for 
should the land be recovered from him, the warrantor, if able-, was 
bound by law to give him an excamhium, as they called it, or an 
equivalent in recompense. 

As this was the effect of a warranty when proved, it often hap- 
pened that a person called to warranty was shy of coming to court: 
at the prayer of the tenant, therefore, the court would think H 
advisable to compel him, by a writ of summons ad warrantizan- 
dum.^ ■ 

Afthe day appointed, this person, like all others who were sum- 
moned to appear in court, might essoin himself three times. At 
the third essoin the court would award, that at the fourth ap- 
pointed day he, or some attorney for him, should appear ; but if 
he did not, there seems to have been a doubt what should be done 
to punish the contempt : for if the land in question was taken into 
the king’s hands, this would seem unjust to the tenant, who had 

^ Glanv. Jib. 3, c. 1-3. 
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not been adjudged in default; and yet if it wns not done, Ibore 
seemed to be a want of jnstico to the demandant, wlioso suit was 
delayed. Indeed Glanville thought that, notwithstanding those 
reasons, the law and custom of the realm required the land to be 
taken; for no hardship would fall on the teuaul, it being a rule, 
that wheresoever a person lost his land through tlie default of 
his warrantor, the warrantor should make him a. recompense in 
value. 1 

It sometimes happened that a tenant neglected to call in the 
person on whom he had a claim of warranty, and defended the 
right himself. In this case, if he lost it, be could liavc no re- 
covery against his warrantor. It was by some made a (jucstion, 
whether, upon the same principle as the tenant might defend his 
right by duel without the assent and presence of his warrantor, he 
might put himself upon the king's great assize without his assent 
and presence ; but Glanville thought that the same reason should 
prevail in both cascs.2 

A suit was sometimes impeded by the absence of lords ; as when 
the demandant claimed the land as belonging to the fee of one, and 
the tenant as belonging to the fee of another loi-d. In this case, 
each lord used to be summoned to appear in court, that I he ])loa 
might be hoard and determined in their presence, lost any injury 
might otherwise be done to their rights. The lords, when sum- 
moned, might essoin themselves three times, as was usual in other 
cases. If the lord of the tenant had had his three es.soins, and the 
court had directed him to appear, or send his attorney, and ho 
made default, the judgment then was, for the tenant to answer and 
take upon him the defence : and if he prevailed, he retained the 
land, and for the future did his suit and service to the king, the 
lord having lost it by his default, till he appeared and did as the 
law required. In the same manner tlie lord of the demandant 
might essoin himself three times ; and if, after that, ho absented 
himself, it was Glanville’s opinion, that his essoniators and the 
person of the demandant should be attached for contempt of court, 
and in that manner be compelled to appear.^ 

When the two lords had appeared, and the lord of the tenant 
said that the land was in his fee, he might take upon him the 
de#nce of the suit, or intrust it to the tenant ; and in either case, 
should they prevail, their several rights were secured : but if they 
lost the suit, the lord lost his service, as well as the tenant his land, 
without any recovery. If the tenant’s lord, being present in court, 
failed of the warranty, and the tenant maintained that he was 
bound to the warranty, because he or his ancestors had done such 
and such service to him or his ancestors, as lords of that fee, and he 
could produce those who had heard and seen this, or a proper wit- 
ness to deraign it, or other fit and sufficient proof, as the court 
should award : if the tenant could say this, then he and the lord 

^ Glanv* lib. 3, c. 4. ’ * Ibid, c, 5. ^ Ibid, c. G. 

N . 
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might interplead with each other.i If the demandant’s lord 
entered into tho warranty, and they failed in the suit, the lord in 
like manner lost his service. But the fate of the demandant was 
different from that of the tenant, if his lord would not enter into 
the warranty ; for he was amerced for his false claim.^ 

Thus has the reader been conducted through the proceeding in 
a writ of right, with all its incidents and appendages, when prose- 
cuted for the recovery of land. This relation has been somewhat 
long and minute ; but as it contains in it, with some small altera- 
tion, the scheme of process and proceeding in most other actions, 
it was indispensably necessary to trace it with some exactness. 
After this, the remainder of our inquiry into the course of judicial 
remedies will be more easy, and the matter will be more various 
and entertaining. We shall now proceed to speak of other methods 
of recovering property : and first of advowsons. 

An action for the advowson of a church might be brought either 
Writ of right of while the church was full, or when it was vacant. If 

advowson. the church was vacant, and any one obstructed tho 
person who thought himself the patron, in presenting a clerk, and 
claimed the presentation to himself, there was a ditference to be 
made, whether the contest was for the advowson ; that is, upon 
the right of presenting, or upon the last presentation — that is, the 
seisin of the right of presenting. If it was upon the last presenta- 
tion, and the person claiming it said that he or some ancestor of 
his made the last donation or presentation, then, says Glanville, 
the plea is to be conducted according to the late ordinance ® about 
the advowsons of churches, and an assize was summoned to make 
recognition lohat patron, in time of peace, presented the last de- 
ceased person to the church, of which assize more will be said when 
Ave come to speak of other recognitions. For the present it will 
be enough to remark, that he who recovered by sucli an assize 
recovered seisin of the presentation so as to present a proper per- 
son, with a saving of the demandant’s claim as to the right of the 
advowson. 

If the right of advowson only was demanded, the demandant 
must add something as to the last presentation, either that “ he or 
one of his ancestors had it,” or that the tenant or one of his an- 
cestors had it, or that some stranger had it, or that he was igno|^it 
who had it. Whichsoever of these allegations it might be, if the 
other party claimed the last presentation as his own or his ances- 
tor’s, the recognition was, notwithstanding, to proceed upon the 
right of presenting, except only in one of the above-mentioned 

^ Glanv, lib. 3, c. 7. . Ibid, c, 8. 

9 Perhaps Glanvilje here alludes to the famous statute about assizes ; or, from the 
expression, it seems more probable, a statute had been ordained since that, which 
directed recognitions tp be made in case of last presentations. It is not unlikely that 
the many assizes which grew into use in the time of Henry IL were introduced at dif- 
ferent times, according as this mode of proceeding was recommended by experience of 
its benefits. 
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cases ; that was, where the demaudant admitted that the tenant, or 
one of his ancestors, had the last presentation ; for then, without 
going to the recognition, he was to present at least one person. 
When, however, the l^t presentation had been decided i by the 
assize, as before mentioned, or in any other lawful way, and a 
person was presented accordingly by the successful party, then the 
party who was resolved to try the right of advowsou might go on 
with the suit, and have the following writ : 2 — Hex vicccomiti salu- 
tem. Prcecipe N. qtibd justb et sine dilatione dimittat 11. advoca- 
tionem ecclesioi hi viUd, dc., quam clamat ad sc pertinere, et unde 
queritur quod ipse injusth ei deforceat : et nisi fecerit, stimuione per 
bonos summoniterres eum quod sit die, ibc., ihi coram nobis vel jus- 
titiis nostris, ostensurus quare non fecerit, &c.^ 

The person summoned had the same essoins as were before men- 
tioned in the plea of land ; and if, after these, he did not appear at 
the fourth appointed day in person, or by attorney, Glanville thought 
the next process was for taking into the king’s hands seisin of tlie 
presentation. The sheriff was to execute his writ of capias in manu 
in the following way ; ho was to go to the church, and there declare 
publicly, in the presence of some honest men, that he seised the 
presentation into the king’s hands ; the seisin remained in the 
'king’s hands fifteen days, with a liberty to the tenant to replevy it 
within the fifteen days, as was before stated."^ In short, after all 
the essoins were run out, if one or both the parties absented them- 
selves, the course was ordered as in a plea of land. 

When both parties appeared in court, the demandant propounded 
his right in these words : — Peto, <fec. “ I demand the advowson of 
this chtirch as my right, and appertaining to my inheritance, of 
which I (or one of my ancestors) was seised (in the time of 
Henry I. or) since the coronation of the king ; and being so seised, 
I presented a person to that church (at one of the before-mentioned 
times) ; and so presented him, that he was instituted parson ac- 
cording to my presentation ; and if any one will deny this, I have 
here some honest men ^ who saw and heard it, and are ready to 
prove it,6 as the court shall award; and particularly this A. and 
this B.” 7 

When the claim of the demandant was thus set forth, the tenant 
nl%ht defend himself by the duel, or put himself upon the assize ; 
and in both cases it would be ordered as before mentioned.® 

This was the manner of contesting a right of advowson when the 
church was vacant. It raiight also be contested when the cburcli 
was full ; as if the parson, or he who called himself parson, in the 
church, claimed his title by one patron, and another claimed the 
advowson, the latter might then 'have the following writ against the 
parson ; Hex vicecomiti salutem. Summons per bonos summani- 

* DircUionata. * Glaixv. lib, 4, c, 1, * Ibid, o, 2, Vide ante, 114. 

^ Ihid. c. 3, 4, 5. ® Prohoa hominea, ® Dirationare, 

^ Glanv. lib. 4, c. 6. ® c. 7 
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tores dericum ilium M. personam ecdesice, &c., qubd sit coram me 
veljustiis meis apud Westmonasterium ad diem, &c., ostensurus quo 
advocaio se tenet in ecclesid illd, cujus odvocationem miles ille M. 
ad se clamat pertihicre. Summone etiam per honos summonitores 
ipsum N. qui odvocationem illi deforceat, qubd imic sit ihi, osten- 
surus quare advocationem ipsam ei ^forceat, <&c.^ 

If the clerk did not appear according to the summons, nor send 
any to essoin him, or if, after the three essoins, he did not come, or 
send his attorney, Grlanville thought, that having no lay fee by 
which he might be distrained, the bishop (or his official, in case 
the see was vacant) should be commanded to distrain him, or 
punish his default % taking the church into his hands, or using 
some other lawful means of compulsion. 2 

When the clerk appeared in court, he would, perhaps, admit the 
demandant to be the patron, and would say, that ho was instituted 
upon his presentation, or that of some of his ancestors : if so, the 
plea went on no further in the king’s court ; for if the demand- 
ant denied the presentation, he was to maintain his controversy 
with the clerk before the ecclesiastical judge. Perhaps the clerk 
said the advowson belonged to the party summoned; now such 
party was dealt with in this manner : If he carne at none of the 
three summonses, nor sent any essoin ; or having essoined himself,' 
neither came nor sent his attorney at the fourth day ; the advow- 
son of the chui'ch in question was seised into the king’s hand, and 
so it remained for fifteen days ; and if ho did not appear in those 
fifteen days, then seisin thereof was given to the demandant. In 
the meantime, it was a question, what was to be done with the 
clerk, whether he was ipso facto to lose his church or not. But 
supposing the party summoned appeared, and disclaimed all right 
in the church, the suit in the king’s court ceased, and the patron 
and clerk contested their claims in the court Christian. Should 
the church happen to become vacant pendente Ute, Glanville thought, 
if there was no question but that, the person against wboih the 
right of advowson was demanded- had the last presentation, either 
in himself or his ancestors, that he should be allowed to pi esent a 
clerk, at least till he had lost the seisin : consistently with which 
he thought, that should a vacancy happen while the advowson 
was in the king’s hands for fifteen days, the patron did not lUe 
that presentation. If the party summoned should . say the - right, 
of advowson was his, it was tried, as we before said of land. If 
he prevailed, he and his clerk were freed from the claim of the 
demandant; if he failed, he and his heirs lost the advowson for 
ever.® 

When the right of advowson. was in this manner determined, it 
became a question what was to be done with the clerk, wha admitted 
in court that he had the incumbency of the church by presentation 
of the imsuccessful party. As the king’s court could proceed no 

, J aiany. Kb. 4, o. 8. * Ibid. o. 9. ’ lUd, 
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further than the right of advowson between the two patrons, the 
party who had now recovered the advowson was to proceed against 
the clerk before the bishop, or his official : yet after all, if at the 
time of the presentation the person presenting was believed to have 
been the patron, he was left in possession of the church during his 
life ; for in the reign of this king, at tlie council at Clarendon, a 
statute had been made concerning clerks who had eiijo^'cd churches 
by the presentation of patrons tempore, which' ordained that 
clerks who had violently intruded theniKclves into churclies during 
time of war, should not lose such livings during their lives. ‘ This 
provision salved the titles of many beneficed dorks at tliat time. 
Nevertheless, in such case, after the incumbent’s death, the presenta- 
tion rctui’iied to the lawful patron.2 

The following points might arise upon what lias been said con- 
cerning the right of advowson and the last presentation. When a 
patron had recovered an advowson by dcraignment in court, and 
afterwai-ds, in process of time, the parson died ; it might bo asked, 
whetlior the patron against whom the advowson had been recovered, 
coidd maintain an assize de xiltimd precsenlatione ; and what answer 
could, in that case, be given to it by the adverse party. Eor sup- 
pose the person bringing the assize had not, but some of his ances- 
* tors had had the last presentation ; and it was objected to him, 
that ho ought not to have a recognition, because he had lost the 
advowson to the tenant in the assize, by a solemn judgment of the 
court, whether this would be a bar to theassizc. It should seem, says 
Glanville, that it would ; because, as he had not the last presentation, 
he never had seisin of the advowson : but, it should seem, says ho, 
that ho might well go upon the seisin of his father, notwithstanding 
what had been determined respecting the right of advowson. And 
yet if a (juestion could be thus started upon the last presentation, 
it looks like invalidating the judgment of the king’s court, before 
given, upon the right of advowson ; for when that had been solemnly 
adjudged, it should hardly seem that he ought by law to recover 
any seisin, particularly as against him who had before recovered 
the advowson, unless some new cause had arisen which would 
entitle him to be heard again. Indeed, if an assize was summoned 
for that purpose, it would be barred by this answer to it ; that the 
^mplaint or his ancestors had, it was true, the last presentation ; 
but if he or his ancestors had any right, they lost it by a solemn 
judgment in court: and this being proved by the record of the 
court, the suit would be lost, and the complainant amerced. ^ 

We have just seen that questions about presentations belonged 
to the bishop's court, though the right of advowson was cognizaljle 
only in the king’ s court. It sometimes happened, that when one 
clerk sued another clerk in the court Christian they claimed a 
church by two different patrons. One of these patrons, not choos- 
ing to have a question upon his right agitated before that tribunal, 

1 Vide ante^ pp. 54, 55, ^ Glaur, lib. 4, c. lO. Ibid, c. 11. 
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might pray a writ to prohibit the court from proceeding, till the 
Of prohibition advowsou was decided in the king’s court. As 

to ^he eccie- this is the first mention we have of a prohibition to the 
siastioai court, ecclcsiastical court, it may be proper to give this writ 
at length. It was as follows: — Repo jvdicibus, <&c., ecclesiasticis 
salutem. Indicavit nobis R. qudd cum J. cleriaus suus teneat 
ecclesiam, <&c., in villa, (S:c.,per suam prcesenfationem, quce de sud 
advocatione est, ut dicit, N. clericus eandem petens ex advocatione 
M. milites, ipsum J. coram vobis in curid christianitatis inde tra- 
hit in pbxciium. Si verb 'prcefatus N. ecclesiam illam dirationaret 
ex advocatione prcedicti M. paldm est qubdjam dictus R. jacturam 
inde ineurreret de advocatione sud. JUt quoniam lites de advoca- 
tionibus ecclesiarum ad coronam et dignitatem meam pertinent, 
vobis prohiheo, ne in causd illd procedatis, donee dirationatum 
fuerit in curid med, ad quern illorum advocatio illius ecclesice 'per- 
tineat, dec. If they proceeded in the cause after this prohibition, 
then the judges were summoned to appear in the king's court by 
the following writ : i — Rex vicecomiti salutem. Prohibc jvdicihus, 
<&c., ne teneant placitum in curid christianitatis de ^advocatione 
ecclesice, dec., unde R. advocatus illius ecclesice querituv qudd N. 
inde eum traxerit in placitum in curid christianitatis ; quia pbxcita 
de advocationibus ecclesiarum ad coronam et dignitatem meam per-' 
tinent. Et summone per bonos summonitores ipsos judices, qudd 
mnt coram me vel justiis meis die, c&c., ostensuri quare placitum 
illud tenuerunt contra dignitatem meam in curid christianitatis. 
Summone etiam per bonos summonitores preefatum N. qudd tunc sit 
ibi ostensurus quare prcefaitim R. inde traxerit in placitum in curid 
christianitatis, <&c. 

The next action that demands our attention is that in which 
questions concerning a man’s condition or state were agitated ; as 
when one claimed a person to be his villein ; or when one in a 
state of villenage claimed to be a free man. When one claimed a 

The writ dc man who was before in villenage, as his villein nativus, 
nativis. he had a writ de nativis directed to the sheriff ; and so 
contested before the sheriff the matter with the other who was then 
ini possession of the villein. If the question of villenage or not 
villenage was not moved before the sheriff, then the plea de nativis 
went on, as will be more fully shown presently. But if the vill^itn 
said he was a free man, and he gave pledges to the . sheriff that he 
would demonstrate it, then the suit in the county court ceased, be- 
cause the sheriff was not allowed to determine that point ; and if 
the sheriff persisted in going on to hear the cause, the villein Was 
to make bis claim to the justices, and would then obtain the king’s 
writ, as follows : — Rex vie. <&c. . Quostus est mihi R. qudd N. tra- 
hit eum ad viUenagium de sicHt ipse est liber homo, ut dicet. Et 
ideo prcecipio tibi, qudd si idem R. fecerit te securum de clamcrt'e 
suo prosequendo, tunc ponas loquelam ilktm coram me vel justitiis 

^ Glanv. lib. 2, c. 13. • 
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meis die, c6c., et interem eum pacem inde habere facias : ct sum- 
ffione per honos sunwionitores pnediefum N. quod tunc sit ibi os- 
tensurus quare traliit euni ad vUlenagiuni in juste, c&c’. It nuiy 
be remarked, that this is the first writ of pone we have yet met 
with.l 

The person who claimed the party as his villein, was also snm- 
moned by the same writ, and a day was fixed for him to prosecute 
his claim. At the day appointed, if the villein did not come nor 
send a messenger or essoin, they then proceeded, as wo before men- 
tioned, in pleas 2 where attachment lay. If he who claimed the 
pai'ty to be his villein neither came nor sent, the other was dis- 
missed the court sine die. In the meanwhile, lie who was claimed 
by both parties as his villein, was put, as Glanville expresses it, 
into seisin of his freedom ; ^ that is, as in pleas of land, a seisin of 
the land in question was given as a process of contempt: so in this 
instance, an inchoate temporary possession of his freedom was given 
to the villein, till the parties could appear in court, and the question 
of right was fairly heard and determined. 

If both parties appeared in court, the freedom was to be made 
out in the following way: The person who claimed to be free, was 
to bring into court his nearest relations, descended from the same 
’stock with himself ; and if their freedom was recognised and jiroved 
in court, this was construed in his favour, so as to free him from 
the yoke of servitude. But if the free state of those who wore jii’o- 
duced was denied, or there was any doubt concerning it, recourse 
was had to the vicinage, and according to their verdict it was 
adjudged by the court. In short, if there arose any doubt concern- 
ing the declarations of the relations, every doubt or difficulty of 
this kind was to be solved by the vicinage.^ 

When the freedom of the party was, by one or other of these 
ways, fairly made out, he was immediately released from the claim, 
and was adjudged free for ever. But if ho failed in his proof, or if 
he was proved by the adversary to be a villein nalivus, he was ac- 
cordingly adjudged to belong to his lord, together with all his gottds 
and chattels. There was the same form and course of proceeding 
in case of a supposed villein claiming his freedom, and a freeman 
being claimed as a villein. The person whose freedom was in 
question applied for a writ, to bring the suit into the king’s court, 
and then it went on as has just been stated. It must bo remarked, 
that the duel was not . allowed in a suit to prove a man free 
d nativitate.^ 

The next action that comes under our consideration is the remedy 
a woman had to recover her dower. On the death of w^rit of right 
the husband, the dower, if it was a parcel of land of dower, 
named and specified, was either vacant or not. If it was vacant, 
the widow, with the assent of the heir, might take possession thereof, 

^ Glanv. lib. 6. o. 1, 2. ® Per pUgim attachiatis. Vide ante, 121. 

* Glanv. lib. 5, c. 3. . < Ibid. c. 4, ® Md- 
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and hold herself in seisin. If part of it only was vacant, she might 
take possession of that, and for the remainder she might have her 
writ of right directed to her warrantor — that is, the heir of the hus- 
band. The writ was as follows: — Rex M. salutem. Prcecipio 
tihi quod sine diUitione plenum rectum teneas A. qucefuituacorE. 
de und liidd ierrce, in villd, <&c., quam clamat pertinere ad rationa- 
hilem doiem siuxm^ quam tenet de te in eddem villa per Ubet'um ser- 
vitium decern solidorum perannum pro omni servitio, quam N. ei 
de/orceat. Et nisi feceris, vieecomes faeiat^ ne oporteat earn amplius 
inde conqueripro defectu recti ^ dtc,^ 

In pursuance of this writ, the plea went on in the lord’s court, 
till proof was made of that court’s failure in doing justice ; upon 
which it was removed to the county court, and so to the king’s 
court, if it seemed proper to him or his chief justice. The writ to 
remove it into the king’s court was a pone, and was as follows : — 
Rex vicecomiti salutem. Pone c&ram me vel juslitiis meis die, 
<&c., loquelam quve est in comitatu tuo inter A. et N. de und hula 
terree in villd, (t'c., quam ipsa A. clamat versus prcedickim N. ad 
rationahilem dotem suam. Et summone per honos mmmonilores 
prcediiclum N. qui ierram illam tenet, quod tunc sit ibi cum loqueld, 
(tc.2 

This plea, as well as some others, might be removed from the' 
county court to the curia regis, for many causes; as well on 
account of doubts which might have arisen in the county, and 
which they did not know how to decide upon (and on such cause 
of removal both parties were to be summoned) as at the prayer of 
one of the parties ; and then it was sufficient, if only the party not 
removing it was summoned. If the suit was removed by the 
assent and prayer of both parties, being present in court, then 
there needed no summons, for both of them must know the day 
appointed. 

If either or both parties were absent at the day appointed,- they 
proceeded as before mentioned. When both parties appeared, the 
widow set forth her claim in the following words: Peto, &c. “I 
demand that land, as appertaining to such land which was named 
forme in dower; of which my husband endowed me ad ostium 
ecclesice, on the day he espoused me, as that of which he was in- 
vested and seised at the time when he endowed me.” To this 
claim the adverse party might make various answers: he might 
deny or admit that she was endowed of the land. But whatever 
was the answer given, the suit ought not to proceed without the 
widow’s warrantor, that is, the heir of the husband ; he was there- 
fore summoned by the following writ: Rex vicecomiti salutem. 
Summone per bonm summonitores E. filium et hoeredem E. qubd 
sit coram me vel justitiis meis ed die, c&c., ad warrantizdndum A. 
quee fuit uxor ipsius E. patris sui UTiam hidam terree in villa, &c., 
qucrni clamat pertinere ad rationahilem dotem suam de dono ipsius 
1 Glanv. lib. 6, 0. 4, 6. ^IUd.(s.Q,l. 
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E. via sui verms N. et unde placitmn cst infer cos in curia nicd si 
ten'am illam ei loarrantizare volueril, vel ad ostendcndum ei <juare 
idjacere non debet, dx. If the heir did not appear nor essoin lihn- 
self, and was in contempt, there was a doubt what was the proeiso 
way for compelling him. Some thought ho was to bo distrained 
by his fee ; others thought ho was to be attached by pledges.* 

If the heir, when he appeared, admitted wliat the widow alleged, 
he was bound to recover the land against the tenant in possession, 
and deliver it to the widow ; and for this purpose the suit was con- 
tinued between him and the tenant. If ho declined prosecuting 
the suit, ho was bound to give her an ci^ui valent in rec()in])ense ; 
for in all events the widow was to be no loser. If ho denied what 
was alleged by the widow, the suit went on between him and her ; 
and if she could produce those who heard and saw the endowment 
at the church-door, and was ready to deraign it against the Inar, 
the matter might bo decided by the duel: and if she prevailed, he 
must in that case also deliver to her the land in question, or a 
sufficient equivalent. It was a rule, that no wmman could main- 
tain any suit eoncerning her dower without her warrantor.'^ 

This was the course for a widow to take, Avhen she was obliged 
to sue for j)art of her dower : but when she could get Dowor loiUe 
possession of no part of it, and was put to sue for the 
whole, the suit was commenced originally in the curia regis, and 
the person who withheld her dower was summoned by the following 
writ, called a writ of dower unde nihil hahet: — Rex vicecomifi 
sahitem. Preecipe N. quod Just^ ei sine dUaiionc favAai habere A. 
qucB fiiit uxor E. rationabilem dotem suam in villa, dc., quant 
clamat habere de dono ipsius E. viri sui, unde nihil ha bet, ut 
die it ; et unde queriiur quod ipse ei injusle deforceai: el nisi 
feeerit, summonc eim per bonos summonitores quod, sit die, dt'c., 
coram nobis vel jusiitiis nosiris, osiensurus qtiare non feeerit, dc. 
Whoever was in possession of the land, whether the heir, or any 
other person, the presence of the heir, as was above laid down, was 
always necessary. If a stranger was in possession, he was sum- 
moned by this writ, and the heir by the above writ of summons ad 
ivarrantimndum.^ The suit between the heir and widow might 
be varied, according as the heir pleased. If she claimed a ccj iain 
assigned dower, he might deny any assignment, or deny that to bo 
the land assigned. In both cases the proceeding was as above 
described. If only a reasonable dower was demanded, a third part 
was to be allotted her by the heir.^ If more was assigned to her 
than a third part, a writ might be had directed to the sheriff, 
commanding him to admeasure it.5 


1 Glanv. lib. 6, c. 8-10. 
* Ibid. c. 17. 


s Ibid. c. 11. 

5 Ibid. 0. 17, 18. 


» Ibid. c. 14 - 16 . 
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Wk have hitherto been speaking of compulsory methods of re- 
Of, fines. covering and confirming rights; but it often hap- 

pened, as Glanville expresses it, that pleas moved in 
the king's court were determined by an amicable composition and 
final concord : this was always by the consent and licence of the 
king or his justices ; and was done as well in pleas of land as other 
pleas. Such a^ concord used sometimes, by the assent of parties, 
to be reduced into a writing of several parts : from one of these 
was the agreement rehearsed before the justices in open court ; 
and, in the presence of the justices, there was given to each party 
his part, exactly agreeing with the other’s (b). The following is a 
specinien of such an instrument, literally translated from one in 
the reign of Henry II. “ This is a final concord made in the court 
of our lord the king, at Westminster, on the vigil of the blessed 
Peter the apostle, in the thirty-third year of the reign of Henry II. 
before Ranulph de GlanvillS,, justiciary of our lord the king, and 
before H. R. W. and T. and other faithful and trusty persons of 
our lord the king, then there present; between the prior and 
brethren of the hospital of St Jerusalem, and W. T. the son of 
Norman, and Alan his son, whom he appointed as attorney in his 
stead in the court of our lord the king, ad lucrandum et perden- 
dum respecting all the land which the said W. held, with its ap- 
(a) Vide ante, p, 149. 

{b) As to tines or final concords, ante, ^. 145, They were originally, no doubt, 
as Mr Plargreaves says, real concords of existing suits, and in that sense they are 
alluded to in the Mw'or, c. iii. s. 167, ‘‘Of final accord No law prohibits pleas nor 
accords, wherefore it is lawful for every one to release and quit-claim his right and 
his action/’ At what period fines or recoveries were fictitious, and used only as modes 
of assurance, is uncertain : but no doubt soon after the use of records, as to which 
vide 
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purtenances, except one oxland and three tofts. Of all which land 
(excejpt the said oxland and three tofts), there was a plea between 
them in the court of our lord the king ; to wit, that the said W. 
and Alan concede and attest and quit-claim all that land from 
them and their heirs to the hospital and aforesaid prior and brethren 
for ever, except the said oxland and three tofts, which remain to 
the said W. and Alan, and their heirs, to be held of the said 
hospital, and the aforesaid prior and brethren, for ever, by the free 
service of fourpenco per arm. for all service ; and for this conces- 
sion and attestation and quit-claim, the aforesaid prior and brethren 
of the hospital have given to the said W, and Alan an hundred 
shillings sterling.”! 

A concord or agreement of this kind was called final;" because 
finem irnponit negotio ; so that neither of the parties could recede 
from it. If one of the parties did not perform what he was there- 
by bound to do, and the other party complained of it ; the sheriff 
would be commanded to put him by safe pledges, so as that he 
appeared before the king's justices, to answer why he did not keep 
the fine ; that is, if the complainant had previously given security 
to the sheriff for prosecuting his claim. The writ was as follows : — 
Prmcipe N, quod justP, et sine dilatione teneat finem, factuvi in curvl 
• med inter ipsuni et li. de und hidd tenxe in villd, i&c., unde placi- 
tuni fiuit inter illos in curid med : et nisi fecerit, et qiriedictus li. 
fecerit te securwn de clamore suo presequendo, tunc pone eiini per 
vadium et salvos plegios, quod sit coram me vel justitiis meis, osten- 
snrus die, cCc., quare non fecerit, Sc.^ 

If he did not appear, nor essoin himself; or after the three 
essoins, if he did not appear, nor send his attorney, they were to 
proceed as was before shown in case of suits prosecuted by attach- 
ments. When they both appeared in court, if both parties ac- 
knowledged the writing containing the concord ; or if the concord 
w^as stated to be such by the justices before whom it was taken, 
and this was testified by their record ; then the party who had 
broke it was to be in the king's mercy, and to be safely attached 
till he gave good security to perform the concord in future ; that 
is, either the specific thing agreed on, if it was possible ; or other- 
wise, in some instances, w'hat was equivalent : for it was invariably 
expected of every one who had acknowledged or undertaken any- 
thing in the king’s court, in presence of him or his justices, ever 
after to observe such acknowledgment and Undertaking. More- 
over, had the final concord been made in a plea of land, then he 
who was convicted of breach of the fine, if .tenant of the land, wa.s 
ipso facto to lose the land. If one or lioth the parties denied the 
chirographum, then the justices were to be summoned to appear 
and record, says Glanville, in court the reasons why such a plea, 
between such parties of such land, ceased ; and, if the parties came 
to a concord and agreement by their assent, what the form of that 

} Glanv. lib. 8, c. 1,2. * Vide ante, 145. 3 Glanv. lib. 8, c, 3, 4. 
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concord was. As to the method of making this record, there was 
this difference observed between a concord made in the king’s chief 
court and that before the justices itinerant: if in the latter, then 
the justices were summoned, that they, with certain discreet knights 
of the county where the concord was made, who wore present at 
making the concord, and knew the truth of the matter, should ap- 
pear in court, there to make a record of the pica. Accordingly a 
writ to that effect was directed to the sheriff to summon the 
justices and knights.^ Besides this, the sheriff of the county where 
the plea had been, was commanded to have the record of the plea 
then before the king or his justices by four discreet knights of the 
county. This is the first mention we-haye of the writ of recordari, 
so named from the words of it : Prcecipio tihi quod facias recor- 
DARi in comitatu tuo loquelam, When the justices appeared, 

and had agreed upon the record, that record was to be abided by, 
neither party being allowed to make any exception to it; only, 
if such doubts should arise, which there was no possibility of re- 
moving, then the plea might be recommenced, and proceeded in 

afresh. 3 

Having said thus much of records of courts, it may be proper on 
this occasion to inquire a little further concerning these 
f recor s. jjmnijnents of judicial proceedings (a). No court had, 
generally and regularly, such remembrances of its proceedings as 
were called and esteemed records, except the king’s court, that is, 
as it should seem, the court where the king’s justices sat ; though, 
by what we have just related, it should seem that the justices 
itinerant had not regularly a court of record. In other courts, if 
any ono had said that which he would not willingly own, he might 
be permitted to deny it, in opposition to the .whole court, by the 
oaths of three persons, affirming that he never said it ; or by more 
or less, according to the custom of different courts. 

In some special instances, however, county and other inferior 
courts had records; and that, as we are informed by our great 
authority, Glanville, by virtue of a law made by the council, of the 
realm.4 Thus, if in any inferior court duel was waged, and after- 
wards the plea was removed into the king’s court, then the claim 
of the demandant, the defence of the tenant, the form of words in 

(a) Vide ante^ p. 147. “ Qui placctat in curia cujuscunque curia sit, excepto ubi per- 
sona regis est, et quis eum sistat super eo quod dixerit, rem quam nolit empteri si non 
potest disrationari per intelligentes homines qui interfuerunt placito, et videntcs quod 
non dixerit, recuperet juxtaVerbum suum” {Leges Will, i. c. 28). ‘‘ Et omnem rccorda- 
tionem domini regis curiaj non potest homo contradicere” {Leges Hen. Primi^ c. xlix. 
s. 4). Si plures alicujus homines simul implacitentur secundum quod causse fuerint 
vel pactum inter eos, de omnibus cura Aie simul vel de singulis sigillatum, rectum 
faciat: pactum eum legem vincit et amor judicium” {Ibid, i, 6). Eecordationem 
curioe regis nulli negare licet : alias licebit per intelligibiles homines placet! ” {Ibid. 
cxxxi. a, 4). 

^ Glanv. lib 8, c, 5, 6. * Ibid, o, 6, 7. * Ibid. c. 8. 

♦ When this law was made, we do not know ; nor is it “'mentioned anywhere^ that I 
know of, but in this passage of Glanville. 
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which the duel was awarded and waged ; of all these the court had 
a record, which was acknowledged as such b}’' the king’s court. 
But it had a record of nothing else, except only of the cliangc of a 
champion ; for if, after the. removal of the plea into the king’s 
court, another champion than he who had*waged duel in the infe- 
rior court was produced, and a question arose iipon it ; in this case 
also it was decided by the record of the inferior court, acxiording to 
the direction of the statute before alluded to. Besides, any one 
might object to the, record of an inferior court, dcelai ing that he 
had said more than was now to be found in the record ; "iuid that 
what he had so said he would prove against the Avhole court by the 
oaths of two or more lawful men, according as the usage of tlie 
cmirt required ; for no court was bound either to maintain or 
defend its record by duel ; this, therefore, was the only proof that 
could be had. We are informed by Glanville, that a particular 
law^ had been made, ordaining that no one should exce])t to a 
record in part, and admit the remainder ; though he miglit deny 
the whole by oath, as just stated.^ 

The king might occasionally confer on any court the privilege to 
have a reeord. Thus, upon some reasonable cause being shown, ho 
might, as has just been observed, direct a court to be summoned 
to mahe a record of a matter for the inspection of his own court ; 
so that, if the king pleased, there could be no contradiction admitto(l 
to such record. It often happened that a court was summoned to 
have the record of some plea before the king or his justices, although 
it had, in truth, no such record. In tliis ease, the parties, by 
admission and consent, miglit settle a record of the matter between 
them. The writ on this occasion used to be of the following kind; — 
Hex vicecomiti salutem. Prweipio Ubi quod facias recordauj in 
comitatu tuo loquelam quw est inter A. ei B. de terra, dec., in villa, 
dee., et habeas recordum ilUus loepuelw coram me vel justitiis meis 
ad ierminum, tfec., per quatuor leqalcs milites, qui inter fwtmnl, ad 
recordum id faviendum. Et sximmone per bonos summonilores A . 
qui tem'am illam clamat, quod tunc sit ihi cum loqueld mid, et B. 
qui tei'Twm illam tenet, quod tmic sit ibi ad audiendum illud, d:c.^ 
Again, inferior courts had occasionally records of what was done 
there, which were transmitted to the king’s court : as when a lord 
had a plea in his court of some doubt and difficidty, which could 
not be well determined there, then he might, curiam suam poncre 
in curiam domini regis,' as they called it, or adjourn the matter 
into the king’s court, to have the advice of that tribunal what was 
proper to be done — an assistance w'hich the king owed to all his 
barons. When a lord was in this manner certified what was 
advisable to be done, he returned with the plea, and proceeded to 
determine upon it in his own court. County courts had a record 


* Of this law also, and the time when it was made, there is no remembrance but this 
slight intimation. 

* niai 


' Glanv. lib. 8, c. 9. 


» Ibid. c. 9, 10. 
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of pledges, or sureties taken there, and of some few other 
matters.! 

We before said that courts were not bound to defend their records 
by duel ; but they were obliged to defend their judgments in that 
manner : as if any one hhould declare against a court for passing 
a false judgment against him, and should state it to be therefore 
false, because when one party said thus, and the other answered 
thus, the court gave a false judgment thereon in such and such 
words, and passed that judgment by the mouth of N., and should 
conclude, that if it was denied, he was ready to prove it by a lawful 
witness there ready to deraign it ; in this case, the question might 
be decided by the duel. But there were some doubts whether the 
court was to defend its judgment by one of its own members, or by 
some stranger. Glanville seems to have been of the former opinion ; 
for he says, the defence was to be by the person who passed the 
judgment. If the court was convicted in this manner, the lord of 
the court was in the king's mercy, and lost his court for ever ; and 
besides this, the whole court was in the king's mercy.2 

We shall now speak of the remedy the law allowed to compel a 
Writ de iwtmt- lord to receive the homage of his tenant, and so enable 
f/u» reeipieniio. to claim the protection consequent thereon.^ If a 
lord would not receive the homage of the heir, nor a reasonable 
relief, then the relief was to be kept ready, and to be repeatedly 
tendered to the lord by good men : and if he would not at any rate 
accept it, the heir might complain of him to the king or his jus- 
tices, upon which he would have this writ : — Frcecipe N. quod juste 
et sine dilMione recipiat homagiu/m et rationahile relevium K. de 
libero t&nemento quod tenet in villa, efee,, et quod deeo tenere clamat. 
Et nisi fecerit, summone, c&c. 

The process against the defendant was the same as has often been 
mentioned before in cases of summons. If he appeared and ac- 
knowledged the complainant to l)e the heir, and confessed he had 
tendered his homage and relief, he was to receive it instantly; or 
appoint a day for doing it. The same was to be done, if he denied 
the tender, but admitted the complainant to be the heir ; but if he 
denied he was the heir, then the heir, if he was out of seisin, might 
have an assize against the lord de morte antecessoris ; if he was in 
seisin, he might hold himself in, till it pleased the lord to accept 
his homage; for the lord was not to have the relief till he had 
accepted homage. But if the lord doubted whether he was "the 
lawful heir or not, and it had appeared to the vicinage that he was 
not, the lord might then take the land into his own hands, till it 
was made appear whether he was the heir. And this was the way 
in which the king always dealt with his barons : for the king, upon 
the death of a baron holding of him in chief, immediately retained 

* Glanv. lib. 8, o, 11. * ** Ibid c. 9. 

** We have before seen how important it was for the heir that the lord should receive 
Ills homage* Vide ante^ 175. 
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the barony in hi-s own hands, till the heir gave security for the 
relief ; and this, notwithstanding the heir was of full agc.^ 

Lords might defer receiving homage and relief, upon reasonable 
cause shown ; as suppose some other person than tlio heir })rotended 
a right to the inheritance, or any part of it ; for while that suit 
depended, he could not receive homage or relief. Another cause 
Avas, when the lord thought he had a right to hold the inheritance 
in demesne. In such case, if he commenced a suit by tbo king’s 
writ, or that of his justices, against the pei son in soisiu^of the land, 
the tenant might put himself upon the king’s great assize, which 
pi’oceeded much in the way we before stated, as w'ill api)Oar by the 
following writ: — Rex vicecomiti salutcm. Summone ^x.r honus 
summonitores quaiuor legales milites de vicineto villa:, d'c., quod Hint 
coram me vel justiliis meis die, dec., ihi, ad cligendum super sacra- 
mentuin mum duodecim, etc., qui melius rei veritaiem srianl, el 
dicere velint, ad faciendam recognifionem, uirum N. majns Jus 
Jiabet tenendi unom Mdam terra: in villa, d'c., d.e I. vel ipse R. 
tenendi earn in dominico stio, quam ipse R. petit per breve meum 
versus qmedicium A7 et unde N. qui ta'ram illam tenet, posuit sc in 
assisam meam, et petit recognitionem fieri, utriim ille majas jus 
haheat tenendi terrain illam in dominico, vel pradictus N. tencmll 
de eo. Et summone per bonos summonitores qmvdictum N. qui 
teiTam illam tenet, quod tunc ibi sit auditimis illam elec.tionem., 

If a lord could not, by distress or otherwise, compel his tciuiint 
to render his services and customs legally duo, recourse was then 
had to the king or his chief justice, from whom he might obtain 
the following writ to the sheriff, directing that ho himself should 
see justice done to the complainant ; which is tlie first instance w^e 
have yet mentioned of the form of a writ of justicies : — Pru'cipio 
iibi quod jdsticibs N. quod juste el sine dilatione fomiat R. consue- 
tudines et recta servilia qua: ei facere debet de tencmento suo quod 
de eo tenet in villa, dc., sicui ratioyiabUiter monstrarc poterit ctim 
sibi deberi, neoporteat cum ampliiis inde conqueri pro defiectu recti, 
dc. In pursuance of this writ, the sheriff, in his county court, held 
a plea of the matter in q^ucstion, and the party complaining might 
therein recover his services and dues, according to the custom of 
the county. If he made out his right, the other party, besides 
rendering Avhat was due, was in the mercy of the sheriff ; for tlio 
misericordia or amercement which arose out of any suit in tlie 
county court always went to the slieriff. The quantum of tin's 
was ascertained by no general law, but depended on the custom 
of different counties, and the opinion of the persons who asse.s.sed 
it (a).3 

(a) But it ought to be reasonable. Thus, Henry I., in bis charter, admitted that 
amercements had been grievous, and promised that they should be henceforth reason- 
able : Si quis baroaum vel hominum meorum forisfecerit, non dabit vadium in 
misericordia totius pecunios sua3, sicut faciebat tempore patris mei et fratris mei, 
sed secundum modum forisfacti, ita emendabit siout cmendasset retro a tempore 

* Glanv, lib, 9, c, 4-6, * Ihid, c, 6, 7. ® Md c, 8-10, 
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Next, as to tlie remedy to be pursued in case of purprestures. 

Purpresture, or, according to Glanville, porpresture. 

arpres ure. when any unlawful encroachment was made upon 
the king, as intiuding on his demesnes, obstructing the public 
ways, turning public waters from their course, or building upon the 
king’s highway :i in sliort, whenever a nuisance was committed 
upon tlie king’s freehold, or the king’s highway, a suit concerning 
sucli nuisance belonged to the king’s crown and dignity (a). These 
purprestures were inquired of either in the chief court of the king, 
or before the king’s justices, who were sent into ditfercnt parts of 
tlie kingdom for the purpose of making such inquisitions, by a jury 
of the country, or of the vicinage.2 Whosoever was convicted iDy a 
jury of having committed such purprestures, was in the king’s 
mercy for the wliolo fee he held of the king, and was obliged to 
restore what ho had encroached upon. If the purpresturc consisted 
in building in some city upon the king’s street, the edifice, says 
Olanville, so built, was forfeited to the king, and the party remained 
in the king’s UK'i'cy. The misericord in doiiiini regis, which has 
been so often mentioned, is explained in this passage by Glanville 
to be, when any one is to be amerced by the oaths of twelve lawful 
men of the vicinage ; so, however, ne aliqitki de suo Iwnorahili con- 
tenemeido itutitiif, as not to lose his countenance, or appearance in 
the world. When any purpresture was committed against a pri- 
va(o i)erson, it was considered in a different way. If it Avas against 
the lord of the fee, and not within the provisions of the statute 
alnnit assizes, then the transgressor was made to apjAear in the lord’s 
court, provided he held any tenement of him. This was by the 
following writ: — Rex vtcecomifi sahdem. Prcecipio iibi qnod 
justick-s N. quad sine dUatione veniat in curia I. domini sui, et ihi 
stet ef ud recium de Ubero tenemento sno qnod super eum occtipavif, 
nt die it, ne oporteaf, <t’c.3 If, upon this writ, he was convicted of 
the purpresture in the lord’s court, lie lost, without recovery, the 
freehold he hold of the lord. 


patris mci ei fratiis mei, in tempore aliormn antecessonim meorum (Lcge^ ITt^n 
yv? , c. 1 ; ^ -S, //., V. i. p. 500), How utterly, tliereforo, Henry II. violated all law 
in the case of Archbishop A’Becket, when, upon a supposed contempt in non appeal 
ance in court— though he sent four knights to represent him and excuse his absence 
—he ^\aa declared to have forfeited the whole of his goods and chattels, may easily 

vol. i. c. 8). And so outrageous were the cxaclioiiJs of 
the Noiman sovereigns under the pretence of amercements, that a special clause uas 
introduced into Magna Charta to repress them (Vide post, et vide 2 Inst. 27). 

is properly when there is a house built or an enclosure made of any 
part of the king s demesnes, or of a highway, or a common street, or public water 
or sucU hke public thing. It is dcriy^ of the French pourpi-h, which signifieth an 
enoloBuro (Co. Litt. 277 b.) It might be committed, as understood by our loiral 
authorities— (1) ag.aiust the king by a subject, (2) by a tenant against his lord, (3) 
by one subject against another and in Cowem Interpret. Mann-ood i 

Forest Laws, p. 119). The ivord used by Glanville is “ occupation," and Lord Coke 
says occupationes are token for usurpations upon the king, and, in a large sense 
includes purprestures as well as intrusions and usurpations (2 Inst. 272). ’ 

> Begiam, plnUam, * Per jurabin patria sire vicineti. s Glanv. lib. 9, c. 11, 12. 
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If he held no freehold of the lord, then the lord might implead 
him by a writ of right in the court of the chief lord. In like 
manner, if any one committed a purprosture upon a person not his 
lord, and the fact did not come within the provision about assizes, 
ho might be impleaded in a writ of right. But if it was within 
that law, then there should be a recognition upon the novel dis- 
seisin to recover seisin ; of' which proceeding we shall have occn- 
aion to speak more hereafter. In these purprestures it usually 
happened that the boundaries of lauds wei'o broke in upon and 
confounded ; irimn which, at the i)rayer of any of the neighbours, 
the following writ miglit be issued : — Hex vicecomiti saliitenL. Hrai- 
cipio tihi quad just^ et sine dilatione facias esse rationahiles divisas 
inter terrain H. in villa, X'C., et terrain Ade de Byri sient esse de- 
hent, et esse solent, et sicut fuerunt tempore regis Ilenrici avi inei, 
unde li. queritur quod Adam ivjusi^, et sine judicio, occupavit plus 
inde quCini pertinet ad liberum tenementum sinim de Byri ; ne am- 
pliiis inde clainorem audiam pro defectu jnstltice, d-cA 

Wc have hitherto treated of the remedies in use for vindicating 
a right to land, and its ap|)endaut servities and profits. We shall 
now take leave of this subject for a wliilo, and consider the nature 
of personal contracts, such as buying, selling, giving, lending, and 
• the like, upon which there arose debts and obligations to pay. 
This subject is entitled, in the language of this period, /eti. 

de dehitis laicoruin, to distinguish it from lho.se debts cortwi,. 
and dues that were recoverable in the ecclesiastical courts, as being 
things of a supposed spiritual nature, such as money due by legacy, 
or upon promise of marriage.^ 

Pleas, therefore, de dehitis laicorum belonged to the king’s 
crown and dignity. If any one complained to the curia regis of a 
debt owing to him, which he was desirous .should be impiired of 
in that court, he liad the following writ of summons : — Hex vice- 
comiti salutem. Privcipe K. qubd jnsth et sine dilatione reddat Ji. 
centum marcas quas ei dehet, ut dicit, et unde queritur qubd ei de- 
forceat. Et nisi fecerit, surnrnone eum per bonos summonitores, 
qubd sit corum me vel justitiis meis apicd Westrnonasterium, <1 
clauso Paschal in quindecim dies, ostensurus (puare non fccerit, Sc. 
This was the form of the writ of debt. 

The manner of enforcing an appearance to this writ was as in other 
cases of summons. It should be observed here, that it was not 
usual for the curia regis in any case to compel obedience to a writ 
by distraining the chattels ; therefore, even in a plea like this, the 
defendant might be distrained by his fee and freehold, or, as in 
some other suits, by attachment of pledge.s.3 

When they were both in court, then it was to be considered how 
the demand arose. This might be of various kinds, as ex causa 
mutui, upon a, borrowing ; ex causd venditionis, upon a sale ; ex 

* Glanv. lib. 9, c. 13, 14. * For this vide Fleta, p. 131k * Glanv. lib. 10, c. 1-3. 
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commodato, upon a lending ; eoa locato, upon a hiring ; ex deposito,'^ 
upon a deposit ; or by some other cause by which a debt arose ; 
for, at this time, all matters of personal contract were considered 
as binding only in the light of debts; and the only means of 
recovery, in a court, was by this action of debt. 

A debt arose ex mutuo, when one lent another anything which 
consisted in number, weight, or measure. If a person, upon such 
a lending, received back again more than he lent, it was usury ; 
and if he died under the reputation of an usurer, we have seen the 
infamy with which his memory was stained. A thing was some- 
times lent sub plegiorum datione ; that is, some one was surety for 
the restoration of it ; sometimes, sub vadii j)ositione, that is, a 
pledge was given ; sometimes, sub fidei inter positione, when a bare 
promise was made for the return ; sometimes, sub chartev exposi- 
tions, when a charter was made acknowledging such lending ; and 
sometimes with all these securities together. 

When anything was owing sub plegiorum datione only, if the 
Of sureties P^iocijm! debtor had not wherewithal to pay, recourse 
was had to the sureties by the following writ : — Rex 
vicecomiti salutem. Prcecipe N. quhd jnstl et sine ‘dilation e ac- 
quietet R. de centum marcis versus N. unde eum applegiavit, ut 
dicit, et unde queritur qubd eum non acquietavit inde. Et nisi • 
fecerit, summons eum per bonus summonitores, <S;c.^ If the sure- 
ties appeared in court, and confessed the suretyship, they were 
then obliged to pay the debt at certain times affixed in court, unless 
they could show that they were released from their engagement, 
or had in some way satisfied the demand. Sureties, if more than 
one, were held to be severally bound for the whole (unless there 
had been some special agreement to the contrary) , and they were 
both to be proceeded against for satisfaction ; therefore, should 
any of them bo insufficient, the remainder were to be answerable 
for the deficiency. If the sureties, however, had specially engaged 
for particular parts of the payment, it was otherwise. There 
might arise a dispute between the' creditor and the sureties, or 
oetween the sureties, upon this point. In like manner, if some of 
the sureties engaged for the whole, and some for parts only, then 
the former would have a question to debate with the latter. In 
what manner all these points were to be proved, will be seen 
presently. When the sureties had paid what was due, they might 

XV ’ M vnneoessary to remark, that these expressions are aU borrowed from 

the civil law : the same may be said of the definitions hereafter given of these different 
obligataons : but, notwithstanding this, the matter of Glaniille’s discourse upon the 
subject of debts and obligations bears no resemblance to the imperial iurispi^denoe 
This is one sti-ong and very remarkable circumstance to show, that the use made of the 
Roman law by our old wnters was not to corrupt, but to adorn and elucidate our muni- 
cipal cuBtoms. Vme Inst. hb. ui. tit. 16, 

« ami used to be brought 

by the sureties against the principal debtor ; though in the time of Glanvillo we iind it 
laj; fw the creditor against the surety, F. N. B. It must be confessed, the wording of 
It in Glanville seems more adapted to the modern than the ancient application of the 
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resort to the principal by a new action of debt, as will be shown 
hereafter. However, it should be remarked, if any one had become 
surety for a person’s appearance in a suit, and he had fallen into 
the king’s mercy for the default of the principal, he could not. 
recover by action of debt against the principal what he laid so 
paid ; for it was a rule, that should any one become surety for a 
person’s answering in the king’s court, in any suit belonging to the 
king’s crown and dignity, as for breach of the peace, or tiic like, 
he fell into the king’s mercy, if he did not produce the principal ; 
but he was thereby, notwithstanding, released from the engage- 
ment as a surety, and therefore there could bo no furt.her proceed- 
ing instituted thereon. ^ 

If some of the sureties denied they were sureties, and some con- 
fessed it, then the question would be as well between the credik)r 
and the sureties as between the sureties themselves. There was a 
doubt what should, in this case, be the mode of proof ; whether by 
duel, or whether the sureties were to deny their engagement by 
the oaths of such number of persons as the court should require. 
Sonie thought that the creditor himself, by his own oath, and that 
of lawfid witnesses, might make proof of it against the snreties, 
unless the sureties could avoid his oath b}' any lawfid objection ; 
‘and if so, says Glanville, they must re.sort to the duel.^ 

Things were lent sometimes suh vadU positione ; and then either 
movables, as chattels, or immf)vables, as land, tenements, and 
rents, were given in pledge. A pledge was either given at the 
time of lending, or not. It was given sometimes for a certain terra, 
sometimes without any fixed term ; sometimes in VK/i'tuo vadlo, 
sometimes not. Morhmm vadium, or mortgage, was Avhen the 
fruits, or rent arising therefrom, di<l not go towards paying off the 
deinand for which it was pledged (a). When movables w-ere 
pledged, and seisin thereof, as it is called, given to the creditor for 

(a) The Mirroi' affords a much hotter explanation by analogy to distresses, which 
are a kind of pledge, and which it divides into dead distresses^ as armour, or r<>l,)es, or 
jewels, and live distresses, as cattle or sheei) (e. 2, s. 2G). It is singular that so easy 
an explanation has not occurred to any writer since the time of the Mirror, A rntu t- 
gage is always a de id pledge ; that is literally tlic meaning of the phrase, for “ gage ” 
or vadium is synonymous with pledge, and a distress is only a pledge compulsorily 
taken, and so it is said in the chapter of the Mirror that a man unlawfully takes 
away a live distress against gages and pledges, as a live distress is not to be taken 
away, &c. It is not easy to understand the explanation above given, which is copied 
from Glanville, and of which the author offei’S no cxiilanation. In our day, rents 
received, of course, do, pro tanto, go in satisfaction of the debt: Littleton’s explanation 
is, “ If a feoflment be made upon condition, that if the feollbr pay to the feoffee at a 
certain day a certain sum, then the feoffor may enter: in this case, the feoffee is called 
tenant in mortgage, it is mortuum vadium, because it is doubtful whether the 
feoffor will pay at the day limited or not, and if he doth not pay, then the land 
which is put in pledge is taken from him for ever, and so dead to him, and if 
he doth iiay, then the pledge is dead to the tenant” (Litt., b. 2, c, 5; Oo. Litt,, 
205, a). The explanation probably is this — that in ancient times the mortgages 
were actually forfeited at the day, and the intermediate rents and profits were 
looked upon in the light of a fine or j)enalty, or as interest for the delay, which was 
not very long. This appears by a subsequent passage to be tlie explanation. 

1 Glanv, lib. 10, c. 3-6. ® Ihid, c. 6. 
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a certain term, tlie law required that he should safely keep it, 
without using it so as to cause any detriment thereto ; and if any 
detriment happened to it within the term appointed, it was to he 
set off against the debt, according to the damage sustained. If 
tl)C tiling jiledged was such as necessarily required some expense 
and cost, as to be fed or repaired, perhaps there would be some 
agreement between the parties about it, and that agreement was 
to be tlie rule of such contingent expenses. It was sometimes 
agreed, that if the pledge was not redeemed at the term fixed, it 
should remain to the creditor, and become his property. If there 
was no pch agreement, the creditor might quicken the redemption 
by the following writ: — Itex vicecomiti mduteTii. FTceei^)eN. qttod 
et sine ddaiionc acquieiet, (frc., quam invadkivit li. jivo eenhi'tii 
'tmreis vsque ad termimim qui pruitefriit, ut dicil, et unde queritur 
quod earn nondum acquietavit : et nisi jfecerit, (ted 

It was doubted by Glauvillo in what manner llie defendant was 
to be compelled to appear to this writ ; whether he wa,B to be dis- 
trained by the pledge itself, or in what other way. This, it seems, 
was left to the discretion of the court, and miglit be effected either 
by that or some other method. He ought, howevef, to be present 
in court before the pledge was quit-claimed to the creditor ; for he 
might be able, perhaps, to show some reason why it should not. • 
If ho then confessed his having pledged the thing, as ho thereby in 
effect confessed the debt, he was commanded to redeem it in some 
reasonable time ; and if he did not, the creditor had licence to 
treat the pledge as his own property. If he denied the pledging, 
ho must either say the thing was his own, and account for its being 
transferred out of his possession, as lent or intrusted to him, or 
deny it to be his ; and then the creditor had licence to consider it 
as his own property. If he acknowledged it was his, but denied 
the pledge and debt both, then the creditor was bound to prove 
both ; and the manner of proof, where pledges denied their surety- 
ship, wo have before mentioned. But the debt could not be de- 
manded before the expiration of the term agreed upon.- 

If the pledge was made without mention of any particular term, 
the creditor might demand his debt at any time. When, the debt 
was paid, the creditor was bound to instore the pledge in the con- ' 
dition he received^ it, or make satisfaction for any injury that it 
had received ; for it was a rule that a creditor was to restore the 
pledge, or make satisfaction for it ; if not, he was to lose his debt.^ 
When it happened that a debtor did not make delivery of the 
pledge at the time of receiving the thing lent, Glanville doubts 
what remedy there was for the creditor, as the same thing might 
be pledged, both before and after, to several persons; for it must 
be observed, says our author, that it was not usual for the court of 
our lord the Jevnx^ to give protection to, or warrant private agree- 
ments about giving or receiving things in pledge, or about other 
^ Glanv. lib. 10, o. 8. * Ihid, » Ihid^ ' 
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matters, if made out of court, or if made in other courts than 
of our lord the Icing: and therefore, when such conventions wore 
not observed, the curia regia would not eutt'rtain any suit for the 
establishment of them. The debtor, therefore, could not be put to 
answer about (ho priority of ])le(lgin<^, and the person who was 
the loser by it must content himself with the consequence of Ins 
own negligence. 

When a thing immovable was put in ]>ledge, and seisin thereof 
given to the creditor for a certain term, (a) it was gene- 
rally agreed betw'een them whether the rents and profits 
should, in the meantime, go towards the discharge of the debt., or 
not. An agreement of the first kind was considered as just and 
binding, the latter as unjust and dishonest, and was tlui viortuuiu 
vadium, or mortgage before mentioned. Tbougb this was not 
w'holly prohibited by the king’s coui-t, j'ct it was reputed as a 
species of usury, and jmnisbable in the way befoi-e mentioned. 
In other respects, the rules of law respecting this pledge were the 
same as those before stated in the case of a movable, when 
pledged. It must be added, that should the debtor pay the debt, 
and the creditor still detain the pledge, the debtor might have the 
following writ to the sheriff: — Pneripe. N, quod Jnafe ei sine dila- 
d.ione reddat It. iotam terram iUani in villa, d-e., <pinm ei invadiavit 
pro cenlinii mare is ad lerminum qui pralerl it, td. died, et denar ins 
siws hide recipiat ; or, gnarn ei nequietavifuf dieif : ef nisi freer if, 
Hummonc euinper honos, H’lie creditor, upon his ap}>ea.ran(;o 

in court, would either acknowledge the land to be given in pledge, 
or would claim to hold it in fee. In the first instance, he ougljt 
to restore it, or show a reasonable cause why he should not. In 
the second, it was put either at the prayer of the creditor or debtor, 
upon the recognition of the country, whether the creditor had the 
land in fee or in pledge, or whether his father or any of his ances- 
tors wms seised thereof, as in fee or in pledge, on the day he died ; 
and so the recognition might be varied many ways, according as 
the demandant claimed, or the tenant answered to that claim. 
But if a recognition was prayed by neither party, the plea went on 
upon the right only.^ 

If the creditor by any means lost his seisin, whether through 
the debtor or through any one else, he could not recover seisin by 
any judgment of the court, nor by a recognition of novel disseisin ; 
but if he was disseised of his pledge unlawfully, and without judg- 

(a) It is to be observed, that in Glanvillc’s time (says »Sir W. Blackstoiie), wlieo the 
universal method of conveyance was by livery of seisin or coriioral tradition of tlic 
lands, no gage or a pledge of lands was good unless possession was also delivci ed to 
the creditor, and having referred to this passage, which is copied from Glanville, he 
adds, “And the frauds which have arisen since the exchange of tliese piiblic and 
notorious conveyances for more private and secret bargains have veil evinced the 
wisdom of our ancient laws” (2 Black. Comm. 159). Quia sine tratlitioue non trails* 
ferentur rerum dominia i^Bracion^ 61, b). 

1 Glanv. lib. 10, c. 8. s Hid. c. 8, 9. 
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uient of any court, the debtor himself might have an assize of novel 
disseisin : and should he have been disseised by the debtor himself, 
ho had no way of getting possession again but through the debtor ; 
for he must resort to the principal plea of debt, to compel the debtor 
to make him satisfaction. ^ 

Thus far of proving a debt by sureties and by pledge ; but where 
the creditor had neither of these to j)rove his demand, nor any other 
proof, but only the faith or promise of the debtor, this was held no 
sufficient proof in the king’s court ; but he was left, says Grlanville, 
to his suit in the court Christian de fidei lonsione vet Iransgressione, 
for breach of promise. Though the ecclesiastical judge might take 
cognizance of this as a criminal matter, and inflict a iienance upon 
the x^arty, or enjoin him to make satisfaction ; yet we ha.vo seen 
that he was i)rohibited by one of the constitutions of Clarendon, 
to draw into that jurisdiction, and determine questions concerning 
lay-debts or tenements, uj)on x)rotcnce of any promise having been 
made resxiecting them.'"^ 

If then the creditor had neither sureties nor x^edge, he was dri\x‘n 
to find some other x^roof. lie might make out the matter either 
per lestem idoneum, per ducUum, or per cartam, ^.e., by a fit witness, 
or by the duel, or by a charter. If the debtor’s charter or that 
of his ancestor was ijroduced, and he did not acknowledge it, he* 
might controvert it several ways. Perhax^s he might admit it to 
be his seal, but deny that the charter was made by him or with his 
assent ; or ho might deny the charter and seal both. In the first 
case, if ho acknowledged publicly in court the seal to be his, so 
great regard was had to a seal, that he was thereby considered as 
having acknowledged the charter itself, and was bound to observe 
the covenants therein contained ; it being his own fault, if he suf- 
fered any injury for want of taking care of his own seal. In the 
latter case, the charter might be x>voved in the duel by a fit witness, 
X)articularly by one whose name was inserted as a witness in the 
charter. There were other ways of establishing the credit of a 
cha.rtor; as by ’showing other charters signed with the same seal, 
which were known to bo the deeds of the person who denied this ; 
and if the seals, upon comparison, appeared exactly the same, it 
was held as a clear proof ; and the party against whom it was to 
t>perate lost his suit, whether it related to debts, land, or any other 
matter : and he was moreover to be in miscricordid to the king ; 
for it was a general rule, that when a person had said anything in 
court or in a plea which he again denied, or which he could not 
warrant, or bring inoof of, or which he was compelled to gainsay 
by contrary x>roof, he always remained in miseriem'did. If a person 
had given more securities than one for a debt, they might all be 
resorted to at once; otherwise many securities would not be of 
more benefit than one.^ 

W^e have hitherto been speaking of lending and borrowing ; we 

> Glanv.'lib. 10, o. 11. * lUd. o. 12. Vide ante, 78. » J&td. c. 12. 
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come now to a debt arising ex commodafo: as if one lent another 
a thing xvithout any gratuity, to use and derive a benefit from it ; 
when that use and benefit was attained, tlie thing was to be restored 
without detriment ; but if the thing perished, or was damaged in 
his keeping, a recompense was to be made for the damage sustained: 
but how this damage was to be valued, and if the thing was lent 
for a certain term, or to be. used in a certain i)lace, liow a recom- 
pense was to be made, should he exceed that term and deviate 
from that place ; or how that excess was to be proved, or wliose 
property the thing was to be considered, Glanvillo signities his 
doubts ; only as to the property, ho thought that retaining the 
thing beyond the stated time and place could not well be called 
furtum, or stealing; because he had possession of it originally 
thi’ough the right owner. Glanvillo also doubted whether the 
owner, if ho had any use for it himself, might demand his thing so 
lerit before the time was expired, or before any broach of the agree- 
ment as to the place.i 

Next as to debts arising ex em^do et vendilo. A sale was con- 
sidered as elfectiiaJIy completed when the price was agreed upon, so 
as there was a delivery of the thing sold, or the price 2 )aid, in part 
or in the whole, or that at least eaiaiest was given and received («). 

.* In the first two cases, neither of the contracting parties could re- 
cede from the bargain, unless on a just and reasonable cause; as 
if there had been an agreement at first that either might declare 
off within a certain time ; for in this case, the rule of law operated, 
that conventio vincit legem. Again, if the thing was sold as sound 
and without fault, and afterwards the buyer could ju’ove the con- 
trary, the seller was bound to take it back ; however, it would be 
sufficient if it was sound at the time of the contract, whatever 
might afterwai'ds hajipen; but Glanville had a doubt within what 
time comi^laint was to be made of this, jjarticularly where there 
was no special agreement about it. Where earnest was given, the 
purchaser might be off his bargain, uijon forfeiting his earnest; 
but if the seller, in this case, wanted to be off, Glairville doubted 
whether he might, without paying some penalty, for otherwise he 
would be in a better condition than the purchaser, though it was 
not easy to say what penalty he was to pay. In general, all hazard 
respecting the thing sold was to rest with him who was in posses- 
sion of it at the time, unless there was some special agreement to 
the contrary. 2 

(a) When there is neither writing, earnests, nor deliveiy, says Bracton, the 
parties may retnact property, not having passed quia sine traditione non transferentur 
rerum dominia {Brewton, 61, b). The earnest was given by the civil law as symbol of 
the contract or part of the price, as Vinnius says. In the former case, the purchaser 
could not avoid the rule by forfeiture ; in the latter, he could {Deg., 18, 1-85, 19, 1-11, 
1). It is curious that, after the lapse of centuries, during which the common law 
as it had thus existed, had become obsolete, it was virt\ially restored by the statute 
of Frauds in the reign of Charles II., by which either delivery, writing, or part pay- 
ment is required to bind a contract of sale of goods above the value of £10. 

* Glanv. lib. 10, c, 13. * Ilnd. c. 14. 
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In all sales of immovables, the seller and his heirs were bound 
to warrant the thing sold to the purchaser and his heirs, and upon 
that warranty he or his heirs were to be impleaded, in manner as 
we before stated. And if any movable was demanded by action 
against the purchaser, as being before sold or given, or by some 
other mode of transfer conveyed to another (so as no felony was 
charged to have been committed of it), the same course was ob- 
served, says Glanvillc, as in case of immovables; but if it was 
demanded of the purchaser ex causd furtivd, he was obliged to 
clear himself of all charge of felony, or call a person to warrant 
the thing bought. If he vouched a certain warrantor to appear 
within a reasonable time, a day was to be fixed in court. If the 
warrantor appeared, but denied his warranty, then the ])lea went 
on between him and the purchaser, and they might come to the 
decision of the duel. Glanvillc made a question whether such a 
warrantor might call another warrantor ; and if so, what limit Was 
to be set to this vouching to warranty. In this case of calling a 
certain warrantor, when a thing was demanded ex causd furtvod, 
the warrantor used not to bo summoned, as in othe;^' cases, of war- 
ranty; but on account of the particular nature of this charge, he 
was attached by the following writ to the sheriff : — Preccipio iibi, 
quod sine dikitione attachiari facias per salvos ei securos plcgios N. * 
quod sit co7'am me vcljustitiis meisdie, &c., ad ^varrant^zand^lm Jt. 
illam rem quam II, clamat adversus It. ut furlivam, et unde proi- 
dictus It. eirni traxit ad warrantum in curid ‘ined, vel ad ostenden- 
dum quare ei ivarrantizare non dcheat, f&c.i 

This was the proceeding if he called a certain warrantor whom 
he could name. But if, in the phrase of that time, he called an 
unc&i'iain warrantor — that is, if he merely declared that he bought 
the thing de legitirm mo'catu suo, fairly and honestly, and could 
produce sufficient proof thereof, he was cleared of the charge of 
felony, as far as he might be affected criminally ; not so, however, 
but that he might lose the thing in question, if it was really stolen, 
though not by the defendant. This was the method of proceeding, 
if any of these special circumstances arose ; but if it rested upon 
the mere debt, that is, whether ex rnipto or ex commodato, it was 
made out by the general mode of proof used in court, namely, says 
Glanvillc, that by writing or by duel.^ 

A debt ea; locato and ex conducto accrued, when one let out a 
thing to another for a certain time, at a certain reward ; here the 
person letting was bound to impart the use of the thing letten, and 
the hirer to pay the price. In tllis case, the former might, at the 
expiration of the time, take possession of the thing letten by his 
own authority solely; but Glanville made it a question whether, 
if the price was not paid according to the agreement, he might 
deprive the hirer of possession by his own authority. But all 
these being what were then called private contracts, lying in the 
^ Glanv, Ub. 10, o. 15, 16. * Ibid, c. 17. 
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knowledge of the parties only, without any evidence to testify their 
existence, were such, as was before observed, ^ of which the king’s 
court did not usually take cognizance ; others, which were (/tiai^i 
privafee, hardly met with more consideration from the king’s court.’-^ 
This seems to have been a remarkable part of the jurisprudence of 
these times ; and to have stood in need of the im])rovement after- 
wards, though very slowdy, adopted in actions upon promises. 

Thus have w'e gone through those actions which were com- 
menced originally in the curia rcffis, all whicli were called actiojis 
(ic. proprielate. As these might 1)0 attended by the parties them- 
selves, or by their attorneys, it seems proper in this place to say 
something upon the law respecting attorneys (a). These 
pleas, as well as some other civil pleas, n»ight bo ])ro- 
scented by an attorney ; or, as he was called in those times, respon- 
salis ad hicrandvm. vel ^^i’^dendmn. A person, when he apjioiuted 
such rcajumsalw, or attorney, ought to be y)resent, and make the 
appointment in open court before the justices sitting there upon 
the bench : and no attorney ought to be received otherwise tlian 
from the principal then in court, though it was not iiecessiiry that 
the advoi'se parly should be i^resent at the time, nor even the 
attorney, provided ho was known to the court. One i)erson might 

(a) Tiio word used by Olanville, from wbom all tliiH is copied, in rcspoiisabs, and 
from some ox])ressioiis in Bracton an<l Fleta, it has been conjectured Hint an 
attorney, an essoiner, and a responsalis differed iii some respects (Hractuny 
Fhtaj lib. vi. c. 11, ft. 7). And of tliis opinion ’vias Lord Coke {Co, Ili8, <(). But 
these changes of cx^tression, or even of meaning, rnaj' merely mark the gradual cour.so 
of a usage. Tlie terms used in tlic civil law for attorney would probably bii ]>roiMirat«>r, 
but that is a mere general phrase, and the term res[>onsalis is used in Just'mlan'.^ 
Novdlfv ill the sense of an officer sent with a special commissitm, and (IJanville 
is speaking of the sjiecial function of represeniution in a coiu t, and in a particular 
suit, A])pearance used to be personal, and it is curious that umoiig the “abuses'* 
specified in the Mirror, is that appearance by attorney was allowed {,Mirror, c. s. i.) 
“It is an abuse to answer or appear by attorney^’ {Jbid,, art. B38), but it is also 
said, “ It is an abuse receive an attorney where tlie plea is not to be jiuiged in tin* 
presence of the parties ” (art. 103) ; and again, “ It is an abuse that no one can 
make an attorney in personal actions, where corporal punishment is to be aw'ar<Ied ’* 
(art. 104) ; and again, “ It is an abuse to receive an attorney wliere no pow er to do so 
is given by wuit out of the Chancery” (art. 102). It is not easy to understand tin* 
precise meaning and force of these objections, but it^if^ manifest that attorneys did 
api>ear in court, and it is plain, from other passages, that they were quite dillcj cnt 
from essojiiers. “ It is an abuse that an essoiner is admitted in a personal action ** 
(art. 100). There is a distinct chapter, however, upon “attorneys,” following that 
upon essoiners, w hich show^s that they were closely connected, “ Before a ]>lea jnit into 
court by essoins, attachment, or by appearance— essoins being excuses for non- 
appearance — none is to be received by attorney, nor is any to be received by attorn c‘y 
in a suit not pending, but only in a suit pending in the county court or elsewhere. 
All may be attorneys which the law will permit : women may not be, nor infants, nor 
villeins. Plaintiffs, notwithstanding they have attorneys in personal actions, are not to 
appear or aitswer in judgment by attorney (Ihid,^ c. ii. r. 31), Elsew'hero, it is said that 
attorneys who yield up the inheiitance or. freehold of their clients in judgment fall 
into the offence of WTongful disseisin, for it beboveth not attorneys to lose their 
clients’ rights, but to defend them, until a rightful judgment is given {Hid., c, ii. s, 
26). It appears that accountants in the exchequer were usually oldiged to come in 
person {Madox' Exch,, c. xxvii, s. 5). 

^ Vide ante^ 212. 


* Glanv. lib. 10, c. 13. 
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be appointed attorney, or two, jointly or severally ; so as, if one 
was not present to act, another might ; and by such an attorney a 
plea might be commenced and determined, whether by judgment 
or by final concord, as effectually as by the princijjal liiraself. It 
was not enough that any one was appointed bailiff or steward for 
the management of another’s estate and affairs, to entitle him to 
be received as his attorney in court ; but he must have a special 
authority for that particular purpose, to act in that particular 
cause, ad hwrandum vel perdendum, for him in his stead. It was 
the practice to appoint in the curia regis an attorney to act in a 
cause depending in some other court ; and there then issued a writ 
of the following kind, commanding the' person appointed to be re- 
ceived as such : — Hex vicccomiti (or whoever presided in the court) 
mlutcm : Scias qvdd N. jjosuit corum me (or, Justiliis meis) It, loco 
mo ad lucrandum vel perdendum pro eo in pl/xcUo, d:c., quod esl 
inter eum el It. de nnd carucatd terrce in villa, ; el idea tibi 
proicipio quod prtediclum It. loco ipeius N. in placilo illo recipias 
ad lucrandum vel pcrpendum pro eo, d'C.^ 

When a person was appointed attorney, bo might cast essoins 
for the principal (and for him only, not for himsell) till his 
appointment was vacated. When an attorney was ap])ointed, and 
had acted in a cause, Glanville puts a question, whether his pi incipal * 
could remove him at his pleasure and appoint another, particularly 
if there had arisen any great disagreement between them. And 
he thought that the principal had that power ; an attorney being 
put in the place of another only in his absence ; and the practice 
was to remove an attorney at any part of a cause, and appoint 
another in court, in the form above mentioned. ^ 

A father might appoint his son his attorney, an instance of which 
wo saw in the fine above stated, and so vice versa ; and a Avife 
might appoint a husband. When a husband acted as attorney to 
his wife, and lost anything in a plea of maritagium or dower, or 
gave up any right of the wife’s, whether by judgment or final con- 
cord, it was made a question by Glanville, whether the wife could 
afterwards institute any suit for it, or was bound, after her hus- 
band’s death, to abide by what he had done. And it should seem, 
says he, that she ought not in such case to lose anything by the 
act of her husband ; because, while she was in potcstgte viri,s}\e 
could not contradict him, or contravene his acts; and therefore 
could not, unless ho pleased, attend to her own property and con- 
cerns ; and yet, adds our author, it might be said on the other 
side, that whatever is transacted in the king’s court ought to be 
held firm and inviolable.s Abbots, and priors of canons regular 
used to be received as attorneys for their societies, of course, with- 
out letters from their convent ; other priors, whether of canons or 
monks, if they were cloistered, even though they were aliens, were 
never received in court without letters from their ablx>t or chief 

1 Glanv. lib* 11, c* 1, 2. * Ibid. c. 3. > Ibid. 
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prior. The master of the Temple, aud the chief prior of the hos- 
pital of St John of Jerusalem were I'cceived of themselves, hut no 
inferior persons of their order. When one or more were appointed 
attorneys in the above manner, it was made a <piestion by Gla)i- 
ville, whether one might appoint his colleague to act for liim, or 
some third person, ad luorandrmi vcl perdimdum.^ 

The principal might be compelled to fulfil everything that was 
done by his attorney, whether by judgment or final concord ; 
though it was settled beyond a question or doubt, that upon the 
default or inability of the principal, the attorney was not liable.- 
When it is said that the principal must be \)reseut in court to 
appoint liis attorney, it must be romciubered what was belbre laid 
down — namely, that if a tenant did not appear after the third 
essoin, but sent an attorney, such attorney shoidd be received ; but 
this was allowed for the necessity of the thing, as ho was compelled 
by the judgment of the court, or by ]‘)rocess of distress, to put some 
one in his place ad lucrandum wX perdendum. 

The foregoing writs of right were commenced directly and 
originally in the curia regiu, and wei'C there dctei'inined. There 
were some writs of right which were not brought there oi-iginally, 
but were removed thither, when it had been proved that the court 
of the lord whore they were brought had de redo dvfcciuuc, as it 
was called, or failed in doing justice between the j)arties; and, in 
that case, such causes might be removed into the county court, 
and from thence into the curia regis, for the above reason. 

When, therefore, any one claimed freehold land, or service, held 
of some other person than the king, he had a writ AViit of right in 
of right directed to his lord, of whom he claimed to wi'it- 

hold the land, to the following effect : — Hex comUi W. salufeut. 
Hroicipio tihi, quod sine dilaiionc icneas plenum redmu N. de. de.- 
cem hidis terree in Bliddleion, quam damat tenere do Ic per Uherevm 
servitium Jiedi minis niiliiis prei omni servilio. El nisi feceris, 
vicecomes de Nortliamplone facial, ne ampliiis inde clamorem 
audiam pro defcciu juslilice, The form of these writs was 

capable of infinite variety, according to the subject aud circum- 
stances of the demand.^ Glanville says nothing upon the order 
and course of conducting these pleas in the lord’s court, except in- 
timating that they depended on the custom of the particular court •> 
where they were brought. 

The way of proving a court de recto defecisse, to have failed in doing 
justice was this : The demandant made his complaint to the sheriff 
in his county court, and there showed the king's writ ; upon this, the 
sheriff sent some officer of his to the lord’s court, on the day appointed 
by the lord for the parties to appear, that he, in the piesence of 
four or more lawful knights, who were to be present by the sheriff' s 
command, might hear and see the demandant make proof that the 

» Ibid. Ub. 12, c. 1. 


1 Glanv. lib. 11, c. 5. 
^ Ibid* c. 3*5. 


* Ibid, c. 4. 
® Ibid, c. 6. 
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court de recto defex-isse ; this proof was to be by his own oath, and 
the oaths of two others swearing with him to the fact. By this 
solemnity were causes removed out of many courts into the county 
court, and were there heard over again, and finally determined, * 
without the lord or his heirs being allowed to make any claim for 
recovery of their judicature, as far as concerned that cause. 
Should a cause be removed before it had been proved in the above 
manner that there was a failure of justice, the lord might, on the 
<lay appointed for hearing the cause, make claim of cognizance, and 
for restoration of his court ; but this was never done in tlie curia 
rcqiH, unless he had claimed it three days before, in the presence of 
lawful men, it not being suitable to the dignity of that court t® be 
ousted, upon slight grounds, of the cognizance of a cause once 
cnterhiined there. If no day was appointed in the lord’s court, and 
therefore proof of failure of justice could not bo made in the above 
way, the complainant might fedsare curkmi, falsify the court, or 
deprive it of its cognizance, by making that proof anywhere within 
the lord’s fee, if the lord did not reside usually there ; for though 
a lord could not hold his court without his fee, ho might by law 
have it anywhere within it ; if he did reside there, it was probably 
to be made at his mansion-house. i 

The writ of right, of which we have just spoken, was to be ' 
directed to the lord, of whom the demandant claimed to hold im- 
mediately, not to the chief lord. But it might sometimes happen 
that the demandant claimed to hold the thing in question of one 
lord, and the tenant claim to hold of another; in this case, because 
one lord should not be enabled to dispossess another of his court 
and franchise, the suit of necessity belonged to the county court ; 
and from thence it might bo removed to the curia regis, where 
both lords might be summoned, and their several rights discussed 
in their presence, as we before mentioned in cases of warranty.^ . 
We have said that the above mentioned writs of right be- 
Of writs of longed to the sheriff, upon failui’e of the lord’s court. 
juBticios; Tq sheriff also belonged several other suits, one of 
which, namely, that de nativis,^ we have already mentioned. In 
short, all causes where the writ of the king or his justices directed 
him to do right between the parties (called since w'rits oi J^lsiicieti) , 
and such as contained the provisional clause quod fsi- non rectum 
fecerit, tunc ipse facias, <fcc., all these gave the sheriff a judicial 
authority to hear and determine.* These writs were very 
numerous ; some of them are mentioned by Glanville, from whom 
may be extracted a short account, that will give an idea of this 
provincial judicature. There was- a writ .directed to a lord, com- 
manding him ne injust^ vexes, by. demanding more services than 
were due ; and unless he desisted, the sheriff was commanded to 
see right done.6 This is the only provisional writ ; the rest are all 
peremptory, directed to the sheriff solely. One was to give posses- 
> Glanv. Ub. 13, c. 7. » Ibid. c. 8. ® Vide ante, 198. * Glanv. c. 9. » Ibid. c. 10. 
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sion of a fugitive villein anti his cliattols;! for atlnioasnremcnt of 
pasture which was superonerated;- jnnnitiaf. hahvre wrUnw 
easements;'^ to make rationahiles di visas to observe a JVt/Anat- 
bikvi divisam of chattels that had before been uiade;^ tt) res])ite a 
recognition directed to be taken by tlic justices ;^> a facias habere 
rationabileM, dolem ; to take care of a deceased man’s cliattels for 
payment of his debts ;7 and to give possession of chattels that had 
l)een taken at a disseisin of the land, after the land had been re- 
covered in an assize of novel disseisin.^ To tlieso we ujiist add writs 
ai repiev in, and two oi prohibition to the ecclesiastical court, which 
deserve to be mentioned more at length. 

In the former part of this inquiry into judicial proceedings, w«.‘ 
have seen that when land was seised into the king’s hand for 
default or contempt of the tenant, he might Avithiu a certain time 
replevy his land, uiwn performing what was required of him by 
the court. The power of distraining, which lords exercised over 
their tenant.s, required a similar qualification — either that the 
tenant should perform what was due, or at least till it Avas ascer- 
tained by judgment Avhether anything op Avhat Avas due, be should 
rei)levy ; that is, have a return of his goods upon pledges givmi as 
a security to stand to the aAvard of justice in the matter. In order 
• to effect this, several Avrits of repkyiare or replevin Avere devised. 
One Avas in this form, and seems to approach nearest to themodei n 
Avrit of replevin : — Mex vicecomiti saluleni. Preecipio libi, (/vbd 
juste ei sine dilatione FACrAS habehk G. avuuta sua peu vadium 
ET PLEGiUM ; unde querilnr, quad R. ea ceiut et detinkt jnjuste 
pro consuetudinibiis qtms ob co exk/it, qnas ipse non cognoseil se 
debere ; et ipsum praderca inde juste deduei Jacius, ne (rporleat 
enm, The next is in the nature of a prohibition, as Avell as a. 

AAuit of replevin, though it is not properly a prohibition, wliich was 
always to prohibit a judicial proceeding. It is as follows: — Rex 
vicecomiti saluiem. Prohibeo libi ne permittas quod R. injuste 
exiqat ah S. d,e libero ienernenio stio quod, tenet de N. defwdo ipsius 
R. in villd', dec., plus servitii qudm pertinet ad illud liberum tene- 
nientum quod tenet / et aveuia sua qua? capta sunt pro illu 
demandd, quam tile non cognoscit ad liberum tenementum suum, 
quod tenet, pertinere, ei replegiari facias donee loquela ilia caram 
nobis audiatur, et sciatur utriim illud servitimn debeat vel non, 

To these may be added the two writs of prohibition to the 
ecclesiastical court, just alluded to : — Rex, <&c.,judici- onj prohi- 
hus ecclesiasticis salutem. Prohibeo vobis ne teneatis bition. 
placitttm in curia cJiristianitatis quod est inter N. et R. de laico 
foedo pi'cedicti R. unde ipse qu&t'itur quod N. eum trahit in placitum 
in curia dhristianiUitis coram vobis, quia, placitum illud special ad 
co7’onam et dignitatem meam, d;cd^ Besides this wx’it to the judges, 


A Glanv. lib. 12, c. 11. 
» Ibid. c. 17. 

» Ibid. c. 12. 


* Ibid. o. 13. 

* Ibid. c. 19. 
A® Ibid. e. 15. 


s Ibid. 0. 14. 
7 Ibid. c. 20. 
u Ibid. c. 21. 


< Ibid. c. 16. 
8 Ibid. c. 18. 
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there went also an attachment against the party suing in the court 
Christian, to the following effect : — Hex vicecomiti salutcm. Prohibe 
It. ne sequatiir placitum in curia christanitatis quod est inter N. et 
ipHum de laico fuedo ipsius prcedicti N. in villa, c&c., tm.de ipse 
querilur, qtuid prcefatm H. inde eum traxit in placitum in curia 
cliristanitatis coram judicibus illis. Et si pra^atus N. fecerit te 
sccurum de clamore suo prosequendo, tunc pone per vadium et 
SALVOS pnedictum H. quJbd sit coram me vel justitiis meis 

die, ify;., ostensurus quare traxit cum in placitum in curid chris- 
tianitatis de laico fcedo suo, in villa, &c., de sicut illud placitum 
spectat ad coronam et dignitatem menm, dcc.^ The manner of 
ordering the before-mentioned suits in the county court, depended 
on the customs of different counties ; for which reasons, as well as 
because it was not strictly within the design of his work, there is 
no notice in Gllanville.^ 

Before we leave the subject of writs of right, it will be proper to add 
some observation respecting the form of writs and of the proceed- 
ings thereon. The form of words in which a title to land was stated 
by the demandant, was called his petition,^ or demand/ from theword 
2)eto, with which it begun. It sometimes happened that the writ 
contained more or less in it than the petitio stated to the court, as 
to the appurtenances of the land, or particular circumstances of the 
case. Sometimes there was an error in the writ as to the name of 
the party, or the quantum of service, or the like. When the writ 
contained less than the petition, no more could be recovered, than 
was stated in the writ ; but when the writ contained more than the 
petition went for, the surplus might be remitted, and the remainder 
might well be recovered by the authority of that writ. If, however, 
there was any error in the name, then by the strictness of law another 
writ should be prayed : again, when there was an error in stating 
the quantum of service, the writ was lost. Suppose a writ of right, 
directed to the lord, stated the land to be held by less services than 
were really due, .Glanville thought that, in such case, the lord could 
not refuse to receive the writ, and proceed upon it, under pretence of 
his being concluded thereby, and suffering a detriment to his service ; 
but he was left to make good his claim of service against the de- 
mandant, should he recover against the tenant.^ This is all that is 
to be collected from Glanville on the formal paid; of Pleading ; a 
branch of our law which grew, in after times, to such a size, and 
was considered with so much nicety and refinement. 

It had become the law and custom of the realm, says Glanville, 
that no one should be bound to answer in his lord’s court concern- 
ing his freehold, without the precept' or writ of our lord the king, 
or his chief justice, if the question was about a lay fee ; but if there 
was a suit between two clerks concerning a freehold held in frankal- 

^ Glanv. lib. 12, c. 22. ^ Ibid, c. 23. 

3 This tenn is borrowed from the civil and canon law, where it is used in a similar 
sense. petitio is called count in our law French, 

* Glanv, lib, 12, c, 22, 
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moigno, or if a clerk should be tenant of eccle-siastical land bold in 
frankalmoigue, wboever might chance to bo demandant against 
him, the plea concerning the right ought, in such case, to be in 
Jbi'o ecclesidstico / unless it should bo prayed to have a recognition 
utrilm fa‘dum ec'clesiasticuni sit vel lotcum, ^Yl\^'t1ler it was an 
ecclesiastical or lay fee, of which wo shall say more hereafter ; for 
then that recognition, as well as all others, was had in the king’s 
court 1 

We have now dismissed the proceedings for the recovery of rojlits, 
witli all their incidents and appendages, as lar as any ^)f locoh-m- 
intimation upon this subject has come down to us. 

The next thing that presents itself to our consideration, is th<‘ 
method of recovering seisin, or mere possession. The remedy's for 
recovery of seisin seem to be founded on the policy of j)reserving 
])eace and quiet in matters of property. As seisin the ]>i'im(t 
Jade evidence of right, the law would not allow it to be violaU'd on 
jiretence of any better right: and had provided many ways of pro- 
ceeding to vindicate the seisin, sometimes in opposition to the mere 
right. As questions concerning seisin came within the beuetit of 
the late statute of Henry II., to which wo have so often before^ 
alluded, and were accordingly in general decided by recognithu, 
*we shall therefore speak of the different kinds of recognitions. 

One of those recognitions was called dc movie, anteerssovis; anotlier, 
dc ullinut pra'sadaiione ; another, utmim tenemenfum sit fadnnt 
ecclesiasficum vel laicum ; another, ^whether .a person was seised at 
the day of his death at de feedo, or ut de radio ; another, whe-ther 
a person was within, or of full age ; un<)ther, whether a person died 
seised at dc feedo, or ut de toardu ; another, whether a person made 
the last presentation to a church by reason of being seised in fee or 
in ward ; and the like questions, which often arose in court be- 
tween parties ; and which, as well by the consent of parties as by 
the advice of the court, were directed to be inquired of in this way, 
to decide the fact in dispute. There was one recognition which 
stood distinguished among the rest, and was called de novd des- 
seisind, of novel disseisin.^^ We shall speak of all these in their 
order. 

First, of the recognition de morte antecessoris, which seems to bo 
a proceeding particularly calculated for the protection AHsLna mortis 
of heirs against the intrusion made by their lords, upon autecessorih. 
the death of the ancestor last seised (a). If any one died seised ()f 
land, and was in dominico sao sicut de foedo suo; that is, had 

{a) Before Magna Charta, says Lord Coke, the writs of as&ize, of novel disseihiii, or 
mort ancestor, were returnable either coram rege^ or into tlie court of common 
pleas, and this appeareth by Glanville, ‘‘coram me vel coram jusiitiariis meis.” But 
after Magna Charta, the writs were returnable, “coram justitiariis nostris a*! assissas 
cum in partes illas venerint’* (2 ImU 24). The “ancestor*' meant not merely a 
parent, but brother, sister, uncle, aunt, nephew, oi^ niece of the claimant {Bracton, 254, 
261 ; 3 Inst. 399). 

i Glanv. lib. 12, c. 25. 2 ihid. Hb. 13, c. 1. I^- e. 2. 
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the inheritance and enjoyment thereof to him and his heirs ; the 
heir might demand the seisin of his ancestor by the following writ : 
^Itex vicecomiti salulam. Si G. filius T. fecerit te securum de 
clarnore mo prosequendo, time sunmume per honos summon iiores 
duodecim liberos et legales homines de vicineto de villd, t&c., qwd 
sint coram me vel justitiis meis die, tfec., paraii saeramento recog- 
nosGcre, si T. pater pyreedieti G. fait seisitus in dominico suo sicul 
de foido suo, de und virgdto terra} in villd, dee., die qua ohiii; si 
obiit post primam coronationem meam, et si iUe G. propinquior 
Imres ejus est. Et interim ierram ilXam videant, et nomina eorum 
imbreviari facias. . Et summone per honos summonilores It. qui 
ierram illam tenet, quod tune sit ibi audiiurus illam reeognitionem. 
Et habeas ibi summonitores, dee. This writ was varied in some 
parts of it, according to the circumstances under which the person 
died seised; as, whether he was seised the day he undertook a 
peregrination to Jerusalem, or St Jago, in whicli journey he died ; 
or the day he took upon him the habit of religion, the latter being 
a civil death, which entitled the heir to succeed immediately.^ If 
the heir was within age, the clause “ si G. filius T. fecerit te se- 
curum de elamore suo prosequendo” was left out, the infant not 
being able, by law, to bind himself in any security ; as was also 
the clause, “ si T. pater preedieti G. obiit post primam eoronalionem * 
meam”'^ 

When the sheriff had received this writ, and the demandant had 
given security in the county-court for prosecuting his claim, 3 they 
proceeded to make an assize in this way : Twelve free and lawful 
men of the vicinage were chosen, according to the direction of the 
writ. This was in the ju’esence, perhaps, of the parties ; though it 
might be in the absence of the tenant, provided he had been pro- 
perly summoned to attend: for he should always be once sum- 
moned, to hear who were chosen to make the recognition ; and, if 
he pleased, he might except to some upon any reasonable cause. 
If he did not come at the first summons, they did not wait for 
him ; but the twelve jurors were elected in his absence, and sent 
by the sheriff to view the land or tenement whose seisin Avas in 
dispute : and Glanville says, that the tenant was to have one sum- • 
mens more. The sheriff caused the names of the twelve to be 
inserted in a writ;^ then summoned the tenant to be present at 
the day appointed by the writ, before the king or his justices, to 
hear the recognition. The tenant might essoin himself at the first 
and second day (provided the demandant was not an infant), but 
there was no essoin allowed him at the third day ; for then the recog- 
nition was taken, whether he came or not ; it being a rule, that no 
more than two essoins should be allowed in any recognition upon a 
seisin only ; and in a recognition upon a novel disseisin, there was 
no essoin at all. At the third day, then, the assize was taken, 

^ Olanv, lib* 13. c. 2, 3, 4, 6* * Thid» c. 5. 

« 2>e elamore mo proeeqrienelo. ^ Imbreviari. 
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whether the tenant came or not. If the jurors declared for the 
demandant, the seisin was adjudged to him, and a writ of the 
following kind went to the sheritF to give execution thereof; Scins 
(]udd N. dirationavit in enrid wed seisinam Umttv tervat in villa, 
per recognitioncm de morte antecc.vsoris sui versns 11. et idea 
tibi proicipio qtidd seisinam illani ei sine dihitione hauere eacias, 
tf’c.i 

By force of this writ he recovered not only seisin of the land, hut 
seisin of all the chattels and everything else wln'ch was found upon 
the fee at the time of seisin being made by the sheriff. When the 
seisin was in this manner recovered, the ])erson wlio losf. might 
afterwards, notwithstanding, contest the right, in a writ of right ; 
but Glanville doubted how long after the seisin so delivered he 
might pursue his remedy for the right. If the oath of the jurors 
was in favour of the tenant, and he was absent, the seisin remained 
to him, without llie adverse p,ai’ty having any powei’ to recover it: 
though this did not take away his cause of action for the right, as 
in the former case ; nor, on the other hand, did a suit depending 
upon the light to a tenement, extinguish a recognition upon the 
seisin of one’s ancestor, unless the duel was waged upon the right ; 
though the pursuing such a recognition was a sort of contempt of 
•court ; the ]nuiishmcnt, however, of which (llaiiville seems to 
think was not ascertained.^ 

When both parties appeared in court, it used to be asked of the 
tenant if he could say anything why the assize should 10x.ctJi)lioas 
remancre, as they called it ; that is, shonbl bo barred, to 
or not proceed. Many good causes might be shewn wdi}’’ the assize 
should remain. If the tenant confessed in court, that his anc(;stor, 
whose seisin w'as in question, was seised in his demesne as of fee, 
the day he died, with all the cii'cumstances expressed in the writ, 
there was no need to proceed in the assize ; but if he confessed the 
seisin only, and denied all, or some circumstances, the assize xno- 
ceeded upon those circumstances w^hich were not admitted. 

There were many other causes upon which the assize mortis ante- 
cessoris used to remain. The tenant might admit, that the de- 
mandant was seised after the death of his father, or some other an- 
cestor (whether such ancestor was seised the day of his death or 
not) ; and that being in such seisin, he did such or such an act 
which deprived him of the benefit of the assize ; as for instance, 
that he sold the land to him, or made a gift of it, or quit-claimed 
it, or made some other lawful alienation thereof: and upon these 
points, says Gflanville, they might go to the trial by duel, or any 
other kind of proof which was usually allowed by the court in ques- 
tions of right. In like manner, the tenant might say, that the de- 
mandant had heretofore cCmmenced a suit against him concerning 
the same land, and that there was then a fine niade between them in 
the king's court ; or that the land fell to him upon a final decision 

» Glanv. lib. 13, c. 7, 8. * Ihid. e. 9. s Tln^. c. 7. 

£ 
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by duel, whether the duel was in the king’s court or any other ; or 
that it was his by the judgment of some court, or by quit-claim 
solemnly made. VUlenage might be objected against the demand- 
ant ; and, if proved, it took away tho^assize ; as did also the excep- 
tion of bastardy, and the king’s charter confirming to the tenant 
the laud in question ; the conjunction of more heirs than one, as of 
women in a military fee, and of men and women together in free 
socage. Again, if it were admitted, that the ancestor whose seisin 
was in question had a seisin of some sort or other, namely, that he 
had it from the tenant or his ancestor, either in pledge, or ex commo- 
dato, or by any similar means, in these cases the assize was to 
remain, and the plea to proceed in some other way. Consanguinity 
was an exception which took away the assize. 

Where it happened, as we before mentioned in speaking of frank- 
raarriage, that the eldest brother gave part of his laud to his younger 
brother, who died without heirs of his body ; in such case, the 
assize would remain, on account of the rule before stated, i\\vXncmo 
j^otest hmres sivmil esse ejtisdeni iencmenii et dominns. In like 
manner, if the demandant either confessed, or was proved to have 
been in arms against the king, any assize which he might biing 
against another would, ipso Jacio, remain. We are told also by 
Grlanville, that by force of a particular law,i burgage-tenure was a’ 
good exception to cause the assize to remain. When none of these, 
nor any other cause was stated why the assize should remain, the 
recognition proceeded in form, and both parties being there present, 
the seisin was tried by the oaths of the twelve jurors, and, accord- 
ing to their verdict, was adjudged to one party or the other.2 

When the demandant in this assize was an infant, and the tenant 
was of full age, the tenant was not allowed an essoin, and the re- 
cognition proceeded the first day, whether the tenant appeared or 
not. It was so ordered for this never-failing reason, that whereso- 
ever the tenant, if present in court, could say nothing why the 
assize should .remain, the recognition ought, by law, to proceed, 
without waiting for the appearance of the adverse party. Now, in 
this case, if the tenant was present, the allegation of the demand- 
ant's infancy would be no cause for the assize to remain, and there- 
fore the recognition was to proceed of course ; but if restitution was 
made to the infant by the recognition, the minor’s coming of age 
was to be expected, before he could be made to answer upon the 
question of right, should any be moved against him. The course 
was the same where both parties were minors.3 

But where the demandant was of full age, and the tenant a 
minor, it was different, for there- the minor might essoin himself in 
the usual way : and when he appeared, he might pray that the re- 
cognition might not be taken till ho was of full age ; and thus the 
recognition de morte antecessoris often remained, on account of the 

> This is another la-w alluded to by Glanville, of -which -we find no other mention. 

* Glanv. lib. 13, o. 11. c. 12. 
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age of one of the parties. To procure, however, this delay, the 
minor must say that he was in. seisin t>f the tenement in question ; 
and also, that his father or some other ancestor died seised : for 
neither a recognition, nor a suit upon the riglit, woultl remain as 
against a minor, if he himself had acquired seisin of the tenement, 
and he held it by no other right than what he had so made to him- 
self. _ But should it he replied to what the minor had said, that 
true it was his ancestor died seised of the tenement in question, 
yet it was not ut defoido, hut only ul de wardd ; then, though the 
principal recognition would remain on account of the age of the 
minor, yet a recognition would proceed on that point, and a writ 
of summons would accordingly issue for twelve , jurors to the follow- 
ing eflhct: Ilex viceoomiii, Sumnume per bonos minmordUrres 
dtiodecim Uberof) el legales homines de vicineto de villd, d'c., quod 
sint coram me ocl Jusliliis mcis ad ierminmn, di'x.y jjandi Sacramento 
recognoscere si It. pater N. qui infra (ctaicm csl, scisitus full in 
dominieo suo de tind carucatd terras in villd, du'.., unde M. Jilin s et 
hcercs T. petit recognitionem de marie ipsius T. palris sni versus 
ipsum N. ut de faido suo die qua obiit, vet ut de wardd. FA interim 
terram illam videant, et nomina corum imbreviari facias. Ft 
summone per bonos summonifores qi'^^'f^'dielMm N. qui terram illam 
'tenet, quod sit ihi auditurus illam recognitionem, (fre.t 

In this case, the proceeding somewhat differed from other in- 
stances of recognitions ; for if a day had been given to both parties, 
there was then no summons to the tenant to hear the recognition; 
but it proceeded without delay, and according to the verdict of those 
twelve jurors, delivered upon their oaths, it was declared what sort 
of seisin the ancestor had; and if it was only ut de wa,rdd, the 
demandant recovered against the minor. But Gllanvillo doubts 
whether this was enough to entitle the demandant to recover ; for, 
as yet, it did not appear that his ancestor died seised in his demesne 
as of fee, nor that he was the next heir ; and he puts it as a ques- 
tion, whether recourse was to be had to the principal recognition 
ujion that point. However that might be, yet in case it had been 
proved by the oaths of the twelve jurors, that the ancestor of the 
minor died seised as of fee, then the seisin was to remain to the 
minor till he attained his full age ; but after he was come of age, 
the other party might bring in question the right either against 
him or his heirs. It should be remembered, that it was only in the 
above case that a recognition was allowed to proceed against a 
minor ; for it was a general rule, that a minor was not bound to 
answer in any suit by which he might be disinherited, or lop his 
life or member, except that he was obliged to answer to suits for 
his debts, and also for a novel disseisin. If, in the above case, the 
seisin had been adjudged to the demandant, restitution was to be 
made in the form before mentioned ; and he, in like manner, could 
not be compelled to answer the minor upon the right till he was of 

* CrlaiiT. lib. 13, c. 13, 14. 
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full age. Such mutual permission to stir questions, after a deter- 
mination, was grounded upon this prevailing reason, that whatever 
was transacted with persons under age, in pleas of this sort, ought 
not to remain fixed and unalterable.^ ’ 

If a person claimed the privilege of a minor, and it was objected 
to him that he was of full age, this was to be decided by the oaths, 
not of twelve, but of eight free and lawful men, who were sum- 
moned by a similar writ with those we have so often mentioned for 
sximraoning jurors : octo liheros, et legcdes homines de nl( ineto de 
vllldt, (fee., &c., recognoscere, utrhmN. qui ektmat imam hidam, d’c., 
sit tails adatis, quod inde placitare possit et debeat. Et interim 
teri'am illoni vidennt, et nomina emvim, d'C dte,^ If he was proved 
by this recognition to be of full age, they proceeded to the princi- 
pal recognition, as in other cases. Here Glanville makes a ques- 
tion, whether he was thenceforward to be esteemed of full age, so 
as to lose his pjivilcge of age as against all other persons: and 
again, suppose he had been found a minor, whether that Avas suf- 
ficient, without more, to entitle him to the piivilege in all other 
suits.s 

The next recognition is that de ultima preesentatione. When 
Aisiia vifon(P R church was Amid, and a dispute arose about the pro- 
piai,entationii,. sentation, the controversy might bo determined by this* 
recognition, at the prayer of either party. The writ, in such case, 
Avas of the following kind: — Summone, d'C,, duodecim Uheros et 
legates homines de vicineto, d’C. d'c , parati sacramenio recognoscere, 
quis advocatiis pra>sentavit ultbnam personam, qua? obiit ad eccle- 
siam de villd, dc , quee vacans est, ut diciiur, et unde N clamat 
advocationem. Et nxymina eorvm imbreviari facias. Et summone 
per honos summonitores li. qui pyrecsentationem ipsam deforceat, 
quad tunc sit ibi auditurus iUam recognitionem, dc.'^ What the 
essoins were in this recognition, may be collected from what has 
gone before. The peison to whom or to whose ancestors the last 
presentation was adjudged by the recognition, was considered as 
having thereby obtained seisin of the advowson ; so that he was to 
present to the first vacancy, and his parson was to hold the presen- 
tation during his life, whatever was the fact about the right of 
adATowson ; for tlie person who lost the last presentation by a recog- 
nition might yet move a question upon the right of advowson. ^ 

The tenant might, in this as well as the foregoing writ, state 
some reason why the assise should not proceed. He might say that 
he admitted the ancestor of the demandant made the last presenta- 
tion, as the real lord and heir ; but that afterwards he transferred 
the fee, to which the advowson was appendant, to the tenant or his 
ancestors, by a good and lawful title: upon which allegation the 
assize would remain, and either party might pray a recognition 
upon the truth of this exception. Again, either *party might admit 


> Glanv. lifo. 13, c. 15. 
*im. «. 18,19. 


* Ihxd c. 15, 16. » Ibvl, 0. 17. 

® IM. e. 20. 
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that he or his ancestors made the last presentation, but that it was 
ut de wardd, not ut de foedo j upon which a recognition might be 
prayed, wliich would be summoned by a writ similar to the many 
we have mentioned: dmdecim liheros, tf-c., vecognoscere, si It. gui 
'praiHcnlavit, cf’c., fecerit illani prttisentaiionfju ut defmdo, vel ut de 
wardd, d;c. And if the recognition declared the last pj'osentation 
was made ut de wardd, the advowson of the presentation was at an 
end, and henceforth belonged to the other party ; if ut de/wdo, the 
presentation I'emained to him.i 

^ We come now to the recognition concerning a tenement, ntrum 
sit laieum vel ecclesiasiicuni, vrhich might be had upon the prayer 
of either party. For summoning such a recognition, there issued 
a writ like tlic former : recognoscere, utrum nua hida terne, qmiii 
N. persona ecolesue de villa, <f‘c., clamat ad liberatn eleemosinam 
ipsius ecclesice suce versus It. in villa, dec., sit laieum findum ipsius 
It. an foidum eedesiasticum. Et intcfi'im ter ram videani, It 

was a rule in this, and indeed in all others, except the great .assize, 
that no more than two essoins should be had, for the third was 
never admitted ; but where the court could be certified of the party’s 
illness, whether he was languidus or not ; and as this, says (Jlan- 
ville, was not usually done in recognitions, they alw.ays were with- 
*out a third essoin. Tliis recognition proceeded in the same way as 
the former ; and if it Avas proved by the recognition tliat the tene- 
ment was ecclesiastical, it could not afterwards be considered as a 
lay fee, though it might be claimed as holden by tlie church for a 
certain service. 

The next was the recognition, whether a person died seised ut 
de fosdo, vel ut de vadio. If a person claimed a tenement as hav- 
ing been pledged by him or his ancestors, and tire other i)arty 
claimed it not as a i)ledge, but in fqe, then a recognition was 
resorted to, and was summoned, as in other cases ; recognoscere, 
utrum W. teneat unum carucatum, &c., in fuedo, an in vadio, <&c., 
or it might be, utrum ilia carucata, &C. , sit fondum vel hcereditas 
ipsius N. an invadiata ei ab ipso It. vel ah ipso H. anteccssore ejus. 
Et interim terram videant, d;c.* Sometimes, when a person 
died seised ut de vadio, the heir, upon such seisin, would bring a 
writ de morte antecessoris against the true heir, who had by some 
means got seisin of the land ; and then, if the tenant admitted the 
seisin of the demandant's ancestor, but said it was ut de vadio, and 
not ut de feedo ; a recognition was sumrnoned in the following 
form ; recognoscere, uirilm N. pater It. fuerit seisitus in dominico 
suo ut do feedo, an ut de vadio, de und carucata, &c., die qua obiit, 
<&c.^ 

If it was proved by the recognition to be a pledge only, and not 
an inheritance, then the tenant who claimed it as his inheritance 
lost the tenement ; so that he could not even make use of it, in the 

1 Olanv. lib. 13, c. 20-22, ' * Ibid. o. 23, 24. Ibid. o. 25. 

‘ Ibid. 26, 27. » IHd. o. 28, 29. 
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manner we mentioned concerning actions of debt, for the recovery 
of the debt for which it was a pledge. If, on the other hand, it 
was recognised to be an inheritance in' the tenant, the demandant 
could recover it no other way (if at all) than by a writ of right. 
Glanville makes a question, whether in this, or any other recogni- 
tion, the warrantor was to be waited for, particularly if he was 
vouched after two essoins had been had.' 

The nature of the recognitions which remain to bo mentioned, 
may partly be collected from those of which we have already 
treated, and partly from the terms of the award made in court for 
their being taken, and the allegations of both parties, wliich were 
to be tried. Indeed, some of them have been already noticed ; as 
that for trying whether a person was of ago ; 2 that for trying 
whether a person died seized ut de feedo, or ut de tvardd ; 2 that 
for trying whether a presentation was made in right of the inherit- 
ance, or Only in right of a wardship : ^ all these recognitions 
were conducted as the others, in respect of essoins, and. tliey pio- 
ceeded or remained for the same reasons as prevailed in the 
rest.® 

It must be observed of these assizes (for so they are sometimes 
called by Glanville, but more commonly recognitions), that they 
are not all of the same kind ; that de mmie antecessoris being 
evidently an original proceeding, independent of any other; the 
rest (not excepting that de uUinm preesentatione,^ and that 
utrdm launcm feedum vel ecclesiasticum) being merely for the de- 
cision of facts which arose in some original action or ])roceeding. 
Thus, the writs for summoning recognitions of the latter kind 
were simple writs of summons : they mentioned that a plea was 
depending in coui't by the king’s writ ; and they were granted at 
the prayer of either party ; so that they seemed to be resorted to, 
by the assent of parties, for settling an incidental question, on 
which they put the dispute between them. On the other hand, 
the writ de morfe antecessoris has all the appearance of an original 
commencement of a suit. It issued only upon condition that the 
demandant gave security to prosecute it — si G. films T. fecerit ie 
securum de ckmiore suo prosequendo tunc summone — -land made no 
mention of a plea depending. Of the same kind was. the writ- de 
rwvd disseisind, which will be mentioned presently. Thus, then, 
of all the assizes in use in Glanville’s time, it was only that de 
morte antecessoris, and that de novd disseisind, that were original 
writs. Whether there were any recognitions for trying collateral 
facts, besides those mentioned in Glanville, it is difficult to deter- 
mine ; this being one of the many circumstances of which we must 

1 Oianv* lib. 13, o. 30, * Ibid. c. 15-17. « Ibid, c. 13-15. 

^ Ibid, 0. 20-22. . » Ibid, o. 31. 

« That the assise de prmentatime was such, see what we have before said, p. 

197, in the plea upon a right of advowson, where this writ is awarded to try a collateral 
matter, arising in a writ of right of advowson. 



CHAP. IV.] ASSIZE OF NOVEL DISSEISIN. 231 


remain ignorant, for want of knowing the tonus of the famous law 
made by Henry II. about assizes. 

We shall, lastly, speak of that which was called the recognitio da 
nova disseisina (a).^ When any one disseised another As.vm de m>v,i 
of his freehold unjustly, and without any judgment </««««'<««. 
of law to authorise him, and the fact was witiun'lhe king’s assize ; 
that is, if it was since the last V03'age of the king to Normandy,! 
wduch was, it seems, the time limited for this purpose in the fnmoiis 
law so often alluded to ; he might then avail himself of the Ixaielit 
of that law, and have the following writ to the sheriff; Qukstus 
EST mi/u N. gudd R. injunto el sine, judicio disscisivif. eiat) d.t‘ lihero 
tenemaiio mo in villd, d’r.,post ulthnam tmnsjrelafioncm in 

Nornumniam. : et idea iihi imecquo, quad sr riLKi-’ATUs N. feckuit 
TE SRcmiUM 1 )E CLAMORS suo PuossQUENDO, lunr fncuus tenemeufuni 
ilhtd rescisiri de caiallvi qnat in eo enpUt fnerunt, ei ipsniu cum 
cataUis cssc facias in pace usque ad ckmsnni PaseJm. Et inlcriin 
facias duodecim liberos et Icgales homines de vicinch vide.re ierrnm 
illani; el nomiua eoruni imbreviari facias. Et sumnioiic iUos per 
bonos siimmonitoi'es, quod liinc sint coram me vel Justitiis mds, 
parati inde facere rccognitionem. Et i'oni? per vadium f/p salvos 

PLEGTOS PUaiDICTUM li. VEL BALLIVUM SUUM, SI IPSE NON FUEIUT 
’iNVF.NTUS, q^ibd time sit (hi auditurus illain recoguitioncm, 


(<7.) As to tljo word uovel^ it applied when the aoiioii was brought since the last eyre 
or circuit. The term dissoisiu is very ancient in our law, and is used in tlie stmse of 
wrongful seizure by force. Thus the terms are expounded iu a chapter in the J//rror 
upon the subject (c. ii, 125) : Disseisin, it is said, is a perstmal tr(fs[>as.s in a wrongful 
putting out of possession, “ and if I take from you forcibly anything (»f which you 
have had the peaceable posHCssion, I do disseise you ; and I do wrong to tluj king 
when I use force where J ought to use judgment.” The wrong is htn e taken as 
well for doforcomeiit or disturbance as for ejection, “ Deforcement, rus if one 
ciitereth into another’s tenement when t)»o rigiitful owner is elsewJiere, and at his 
return cannot enter therein, but is kept out, and Inndered so to do. DlsturVbanccs 
is if one disturb me wrongfully to use my seisin which I have peaceably liad, 
and the same maybe in three ways — 1. As where one drivetlj away a distress, so 
tJiat I cannot distrain in the tenement liable to my distress ; 2. Another is where one 
doth replevy his distress wrongfully ; 3. As if one distrain me so outrageously 

that I cannot manure, phmgh, or use my land duly.” It is further 8ai<l, ‘‘All right 
is of two kinds — either a right of possession or of property ; and therefore the right 
of property is not determinable by this assize, as is the hnoion 'postsesdoR , or that which 
savoiireth pf a possessory right. The remedy of disseisin holds not of movables, nor 
of anything which falleth not into inheritance, as land, tenement, rent, advowson of 
a church, whether holdeii in fee or for term of life, or year, or niortgage, until so 
much be paid. Ejection of a term of years falleth to the assize^ which sometimes 
eometh by lease, &c. Into this offence fall farmers (lessees) who lease their land for 
a longer time than their term endureth in prejudice of the lord or the reversioner ” 
(ibid,) 

^ This was A.D. 1184, in the 30th year of Henry II. ; so that the time of limitation, 
during that reign, was never more than about four years. 

In the printed text of Glanville, there are these words between brackets i Quod quan- 
doque mojus quandoqne. minus eensetur; which passage has been thought to import, th^ 
the time of limitation was often varied in this king’s reign. Another meaning of this 
passage may be, that the period (the terminus a quo) being fixed, it must necessarily, by 
the lapse of time, be lengthening every day. After all, the pa.ssage lies under some 
susi>icion of interpolation, and was, perhaps, for that reason i)ut between brackets by 
the editor. This voyage into Normandy is referred to by later writers, as the limitation 
before the statute of Meiiion altered it. 

2 Glanv. lib. 13, c. 32, 33. 
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These writs of novel disseisin were of different forms, according 
to the natui’c of the freeliold in whose prejudice the disseisin was 
made. There is one in Glanville for razing or prostrating a dyke 
ad nocumentmn liheri tenementi; another for razing a mill-pool ad 
noemmnium liberi tenementi; another for a common of pasture 
appertaining ad liberum tenementum.^ These are all the writs of 
novel disseisin mentioned in Glanville. 

In this recognition no essoin was allowed, but the recognition 
proceeded at the first day, whether the disseisor appeared or not — 
for here no delay v.'as suffered either on account of minority, or a 
vouching to warranty ; unless a person would in court first acknow- 
ledge the disseisin, and then he might vouch a warrantor, and the 
recognition would remain; the disseisor would be in the king’s 
mercy — the warrantor was summoned, and the proceeding went 
on between him and the disseisor who vouched him. It must be 
observed that in this recognition whoever lost his suit, whether the 
demandant or tenant, or, as Glanville terms them (with a view 
perhaps to there being a sort of criminality 2 in a disseisin, the 
appellor and the api)ealed, he was in the king’s mercy. If the 
appellor did not prosecute, by keeping the day appointed, his 
pledges also were in the king’s mercy; and the like happened to ^ 
the other party if he made default. The penalty ordained by the ’ 
constitution which established this proceeding was only the miseri- 
cordia regis, so often mentioned. It often happened in this re- 
cognition that the demandant, after he had proved the disseisin, 
wanted a writ to the sheriff to be put in possession of the produce 
and chattels upon the land, the form of which writ we have before 
shown.3 It should be rernai’ked that this writ to recover the chattels 
pursued the original writ of novel disseisin, which directed the party 
to be reseised of the chattels ; in no other recognition was there 
any mention in the judgment de ft'uciihtis et catallis.^ 

Of terms aud Having taken this view of the divers manners in 
vacations. which justicG was obtained, it seems to follow that 
something should be said of the times which were allotted, at this 
early period, for the regular administration of it. The division of 
the year into term and vacation has been the joint work of the 
church and necessity. The cultivation of the earth, and the collec- 
tion of its fruits, necessarily require a time of leisure from all 
attendance on civil affairs ; and the laws of the church had, at 
various times, assigned certain seasons of the year to an observance 
of religious peace, during which all legal strife was strictly inter- 
dicted. What remained of the jrear not disposed of in this manner 
was allowed for the administration of justice. The Anglo-Saxons 
had been governed by these two reasons in distinguishing the periods 
of vacation and term ; the latter they called dies jpacis regis, the 

* Glanv. lib. 13, c. 34-37 . ^ ^ 

> In the canon law, a forcible intrusion into an ecclesiastical benefice is construed 
rapina. Corv. Jus. Can. lib, 4, tit. 24. 

> G^lanv. lib. 13, c. 38, 3d. * Ibid, c. 38. 
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former, dies pads Dei et sanctoe eccleshe} The particular porl icus 
of time which the Saxons had allowed to these two seasons wore 
adhered to by the Normans, together with other Saxon usages, and 
their term and vacation were as follow : — 

It seems that Hilary term began Ociahis lipqdiaiiia ' — tliat is, 
the 13th of January, and ended on Saturday next before Septua- 
gesima ; which, being movable, made this term haiger in some 
yeaj’vS than others. Has/cr term began Oefahis Paseha' (nine days 
sooner than it now does), and ended before tho vigil of Ascension 
(that is, six days sooner than it now does). Triniiy term began 
Octahis Peiitecoslcs ; to which there does not seem to liavc been 
any precise conclusion fixed by the canon which gov(‘vned all the 
rest ; it Avas therefore called ierniinns sine (ennino; it seems to 
have been determined by nothing but the pressing calls of ha}'- 
tirne and haj've.st, and the declension of business very natural at 
that season. But the cf)nclnsioa of it Avas fixed afterwards by 
])ar]iament ; by stat. 51 Hen. III. it was to end within Uvo or three 
days after qnindena suncii Johonnis — that is, about the 12th of 
July. In later times, by stat. 32 Hen. VIII, Trinity term was 
to begin Crastino s(m<‘h:e Triniiotis. jlfichaehnas term began on 
^ Tuesday next after St M ichael, and was closed bj'^ Advent ; l)ut as 
’ Advent-Sunday is movable, and may fall upon any day betwo<'n 
the 2Gth of NoA^ember and 4th of December, thei’cfore the 28tl) of 
November, as a middle period, by reason of the feast and. eve of 8t 
AndreAV, was appointed tor it. Tlius were the terms in the latter 
part of the f^axon times, and during this period, alnmst in the .same 
state Ave have them noAv; and by them the return of Avrits and ap- 
pearances were goA''erncd.2 

Having gone through the law of private rights, and the several 
remedies furnished for the recovery and ])roteetion of Thu < linuiiai 
property, it remains to say something of the criminal law 
as it stood at the latter end of the reign of Henry II. •, but, previous to 
this it may bo proper to take a view of some few regulations that had 
been made on the subject of crimes and punishments antecedent to 
the time of which we are now writing. Wo have seen tliat a Iuav 
was made by William the Conqueror, which took away all capital 
punishments, and, instead thereof, directed various kinds of mutila- 
tion. This law was repealed in one instance, a.d. 1108, in the 9th 
year of Henry I., when it was enacted, that anyone taken in furto 
vel latrocinio should be hanged, without allowing any pecuniary 
loere to be paid as a redemption® (a). The law of "William, however, 
still operated in other cases ; the punishment of crimes consisted in 

(a) This is a mistake. The law was, that among the offences which put a man in 
miseri^cordia regis^ was theft if worthy of death, Furtum probatum et morte dignum 
(Leges Henrici Primi, c. xiii) But, in the same chapter, even homicide is allowed 
its compensation- 

I Leg. Confes. c, 9. 

3 W^ilk. Leg. Ang, Sax. p, 304, 


* Spelman, Oiig. of Terms. 
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mutilations of various kinds ; and it will presently be seen that this 
law of Henry I. was dispensed with or repealed. 

Some provisions respecting the administration of criminal justice 
had been made by the statutes of Clarendon that were published 
at Horthamptom. It was thereby directed, that any one charged 
before the king’s justices with the crime of murder, theft, robbery, 
or receipt of such offenders, of forgery, or of malicious burning, by 
tlie oaths of twelve knights of the hundred ; if there were no knights, 
by the oaths of twelve free and lawful men, and by the oaths of four 
out of every vill in the hundred ; that any one so charged should 
submit to the water ordeal, and if he failed in the experiment he 
should lose one foot ; and afterwards at Northampton it was added, 
in order to make the punishment more severe, that he should lose 
his right hand as well as one of his feet ; and also that he sliould 
abjure the realm, and leave it within forty days; and 

a jura ion. acquitted by the water ordeal, that he 

should find pledges to answer for him, and then he might remain 
in the realm unless he was charged with a murder or some other 
heinous felony by the commonalty and lawful knights bf the country. 
If he was charged with any of those crimes, notwithstanding his 
accpiittal by the ordeal, he was to leave the kingdom within forty 
days, and carry all his goods with him (with a saving of all claims 
his lord might have on them), and so abjure the realm and be at the 
king’s mercy as to any permission to return. This regulation was 
to be in force so long as the king pleased, in all cases of niurder, 
treason, and malicious burning; and in all the before-mentioned 
crimes, except in small thefts and robberies committed during the 
war (which was just concluded), in taking horses, oxen, and the 
like. 

Thus an offender was subjected to a trial, by which, if convicted, 
he was to lose a limb and be banished ; if acquitted, he was likewise 
to be banished. Such a method of proceeding can be imputed to 
nothing but some doubt entertained of the justness of this trial by 
ordeal. It is related that, before this, William Rufus having caused 
fifty Englishmen of good quality and fortune to be tried by the hot 
iron, they escaped unhurt and were of course acquitted ; upon which 
that monarch declared he would try them again by the judgment 
of his court, and would not abide by this pretended judgment of 
God, which was made favourable or unfavourable at any man's 
pleasure. The king looked upon this trial to be fraudulently man- 
aged, as no doubt it was ; and Henry II., convinced of the fraud, 
would not allow such an acquittal to have its full effect though 
it is a strong mark of the barbarism and prejudices of these times, 
that a practice liable to such suspicions was still suffered to continue 
as a judicial proceeding, and that they would rather punish those 
who were lawfully acquitted by it than altogether abandon such an 
abominable proceeding. 

* litt. Hen. IL voh iv. 279* 
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Another provision made bj' the statute of Northampton related 
to the old law concerning decennaries. It declared tliat no one in 
a borough or vill should entertain any strange guest in his house 
more than one night unless he would engage to answer for Ins ap- 
pearance ; or such guest had some reasonable excuse for .staying, 
which his host was to make known to the vicinage ; and wlien he 
went away, it was to be by day and in the presence of the vicinage. 
Another ordinance was to secure the punisliment of criminals who 
had been prosecuted an<l appealetl before the inferior magistrates 
in order to a final trial before the king’s ju.sticcs ; it declares, that 
any one taken for murder, theft, robbery, or foigcry, and confessing 
himself guilty before the chief officer of the huiuhed or borough, or 
before certain lawful men, should not be permitted to deny the fact 
when brought before the justices.^ 

Such is tlic substance of certain statutes made for the imjn’ovc'- 
ment of criminal proceedings, in this and the preceding reigns. 
We shall now speak of the penal law in general, and tbe way of 
prosecuting offenders, as pnictised towards the end of the reign of 
Henry II. But in this we shall confine our inquiries to such 
objects as relate to the curia rcfjis only ; contenting ourselves 
with subjoining a short account of the proceedings before justices 
* itinerant. 

When a person was in/amotus, as Glanvillo terms it, or accused 
of the death of a man, or of any sedition moved in the Mode of pro- 
realm or army, it was either u])on the charge of a cer- sooution. 
tain accuser or not. If no certain accuser appeared, but he was 
accused only by the voice of public fame, or, as Glanvillc says, 
fama tanliimmodo •puhlica accusat (which signified prc'bably no- 
thing more than what the statute of Northam}>ton calls per mcra.~ 
mentum legalium hominum), he was immediately l,o be safely 
attached, cither by proper ])ledges, or by a much safer security, 
that is, jjer carceris inciusionem. Then the truth of the matter 
was inquired before the justices, by many and various inquisitions 
and interrogations ; every probability was to be weighed, and every 
conjecture to he attempted, from facts and circumstances, which 
could be thought to make either on one side or the other. In con- 
clusion* the criminal was either to be entirely acquitted, upon such 
inquiry, or was to be put to purge himself per legem apparentem ; 
that is, by a number of compurgators. If upon this trial pei' 
legem he was convicted, his life and members depended upon the 
judgment of the court, and the grace of the king, as in cases of 
felony; for so Glanville calls this offence of seditio regni vel exer- 
citus.^ 

If a certain accuser, or, as he is sometimes called by GJanville, 
and was afterwards more commonly called, an appellor, appeared 
at first, he was to be attached by pledges, if he could find any, for 
prosecuting the suit ; if he could not find pledges, he was trusted 
^ Wilk. Leg. ADg. Sax. p. 330. * Glanv, lib. 14, c. 1. 
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upon his solemn promise and engagement to prosecute ; and this 
was the more common security for prosecuting felonies ; lest bind- 
ing by too severe an obligation might deter persons from assisting 
in bringing offenders to justice. 

When the accuser had given security for prosecuting, then the 
person accused, as in the former case, used to be attached by safe 
pledges ; and if he had none, was committed to prison : and it was 
a rule, that in all pleas of felony, except homicide, the accused per- 
son was to be discharged upon giving pledges. 

Then a day was appointed, upon whicli the parties might have 
their lawful essoins. At length the accusor would propose what 
charge he had to make. He might perhaps say, that he saw, or 
would by some other means prove, the accused to have attempted 
or done something against the king’s life, or towards moving 
sedition in the realm or army; or to have consented, or given aid, 
or counsel, or lent his authority towards such an attempt ; and 
add that ho was ready diratioiiare, to deraign or prove it, as the 
court should award : and if to this the person accused opposed a 
flat denial, then the whole was decided by the duel. When the 
duel was once waged in suits of this sort, neither party could de- 
cline or go back, under pain of being esteemed victo, and suf- 
fering all the consequences attending such a defeat ; nor could they 
bo reconciled, or tiie question between them be compromised, any 
otherwise than by the licence of the king or his justices. 

If the parties at length engaged in the duel, and tlie appellor 

Forfeiture Vanquished, he was to be in piiscricw'dia regis ; in 

or addition to which he incurred perpetual infamy, and 

certain disabilities which always attended the being vanquislicd in 
a judicial duel. If the party accused was vanquished, he suffered 
the judgment of life and limb above-mentioned ; and besides that, 
all his property and chattels were confiscated, and his heirs were 
disinherited for ever. A remarkable difference is here to bo ob- 
served between a conviction per legem apparentem^ and by duel : 
on the former, which was a remnant of the old Saxon jurisprudence, 
a felon suffered only the jiains of death ; but if convicted on the 
latter, which was a mode of trial introduced by the Normans, he 
suffered the additional penalty of forfeiture. 

Every freeman, being of full age, might be admitted to this sort 
of accusation, or appeal ; yet should a person within age appeal any 
one, he was nevertheless to be attached in the manner just men- 
tioned. A rustic (by which it may be supposed that Glanville 
means a person not free) might bring such an appeal; but a 
woman was not admitted to prosecute an appeal of felony, except 
in some particular cases, which will be hereafter mentioned. The 
party accused might decline the duel, in suits of this sort, on 
account of his age; or some mayhem received; that is, if he was sixty 
years of age, or if he had broke a bone, or had suffered in his 
head, either per incisionem, or per dbrasionenx; for such only were 
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considered as ma5'liems. And in these cases, the parly accused 
was to purge himself per Dei Judic linn; that is, by tlu; hot iron, 
or by water according to his condition; if he was /iotno liber, a free 
man, by the former; if a rustic, or not free, by the latter.^ 

A suit for the fraudulent concealment of treasure-trove was carried 
on as above stated, where there appeared a certain accuser. But, 
upon a charge of this crime, like that al:)ove called pabllea. /ama, 
the law did not permit that any one should be put to purge him- 
self jocr legem apparentem, unless he had been before; convicted, or 
had confessed in court that he had found and taken some sori of 
metal in the jdace in question ; and if ho had been convicted there- 
of, the presumption then was so much against him, that ho was 
obliged to purge himself legem apparentem, and show that lu; 
had not found or taken any more. It should seem, from (llanville, 
that a particular law had been made to authorise the court to com- 
]iel such a. lungation, even where there was not the presumption 
before mentioned.'^ 

When any one was accused of homicide, it might be in the two 
ways stated, and the proceeding in either was as has been just 
seen. Only it should be observed, that the accused was never dis- 
charged u[)on giving pledges, unless, says Glanville, by the inter- 
position of the king’s particular prerogative and j)loasure ; by which 
it has been generally thought,® that Glanville alludes to the writ 
de odio et alia, ; of which writ, however, wo forbear to sjx'.ak parti- 
cularly, till we arrive at a period when we are certain that it was 
in use. 

There were two kinds of homicide: one that was called mur- 
drum; which, in the words of Glanville, w'as epiod 
7iullo vidente, nnllo ecienie, eJam perpeiratur, pratter 
solum interfectorem, et ejus compdiees ; ita ejudd, 'rnox non asse<pm- 
tur clatiwr pojrdaris, juxta assisam super hoc prodilarn ; such a 
secret killing, rvithout the knowdedge of any but the offenders, as 
prevented a hue and cry, ordained by statute to be made after 
malefactors. In an accusation or appeal for this crime of murder, 
none was admitted to prosecute except one who was of the blood 
of the deceased ; and a nearer relation might exclude a remoter 
from deraigning the appeal. The other kind was that wdiich was 
called simple homicide. In this crime also no one was admitted to 
become appellor, and make proof, unless he was allied to the de- 
ceased by blood, or by homage, or by dominion, and could speak of 
the death upon the testimony of his own eyes. Thus w^e see the 
qualification of the person to become appellor in simple horni(;ide, 
extended further than in cases of murder ; though it was required 
of him in this case that he should have been an eye-witness, wliich 
could not bo in the former, from the very description of the crime, 
nullo vidente; and therefore the zeal and piety of the rehition who 
charged a man with crime, seems to have been taken instead of 

» Glanv. lib. 14, c. 1. * Jhid. c. 2. ® 2 Inst. 42, 
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proof. Again, in this suit a woman might be heard as accuser, if 
it was for the death of her husband, and she could speak of what 
she herself saw. It will be shown presently, that a woman might 
bring an appeal of an injury done to her own person, and, accord- 
ing to Glanville, it was only upon the consideration of man and 
wife being mie flesh, that she was allowed this appeal of the death 
of her husband. In these cases, the person accused might choose 
either to let it rest upon the proof made by the woman, or purge 
himself fi*om the imputed crime per Dei jvdicium. Sometimes a 
person charged^ with simple homicide, if he had been taken in 
flight, with a crowd pursuing him, and this was legally pi’oved in 
court by a jury of the country, was obliged to undergo the legal 
purgalion, without any other evidence being brought against him. 2 
The crvunen inceTidii, or burning, was prosecuted and tried in the 
same way, as was also the crimen roberice, or robbery.'^ 

The crimen raptiks, says Glanville, was, when a woman declared 
herself to have suffered violence from a man in the king’s 
peace, by which latter circumstance nothing more was 
meant than that the offence was such as was cognisable . in the 
king’s court only. The law directed that when a woman had sus- 
tained an injury of this kind, she should go, while the fact was 
leccnt, to the next village, and there wjurimn sihi ilkitam probis 
liominib'us ostendcre, et sanguincm, si qi.m fuerit ejfusus, ct vestimn 
scissiones ; she was to do the same to the chief officer of the hun- 
dred, and, lastly, was to make a public declaration of it in the first 
county court ; after which she was to institute her plaint, which 
was proceeded in as in other cases ; a woman being suffered to pro- 
secute her appeal in this, as in all other instances of an injury done 
to her person. It should be remembered, as we before said, that 
it was in the election of the person accused, either to submit to the 
burthen of making purgation, or leave it upon the evidence of the 
woman herself. The judgment, in this crime, was the same as in ‘ 
those before mentioned. It was not enough for the offender, after 
judgment passed, to offer marriage, for in that manner, says Glan- 
ville, men of a servile or inferior condition would be enabled to 
bring disgrace upon women of rank, not for once, but for ever ; 
and, on the other hand, men of rank might bring scandal on their 
parents and relations by unworthy marriages. We are informed, 
however, by the same authority, that it was customary, before 
judgment passed, for the woman and the man to compromise the 
appeal, and marry, provided they had the countenance of the king’s 
licence, or that of his justices, and the assent of parents.^ 

The crinieti fedsi, in a general and large sense, contained in it 
many species of that crime: the making of false charters, false 
measures, false money, and other falsifications ; the manner of pro- 
secuting which appeals was the same as those we have just men- 

' Th,e expression in Glanville which is here consfcnied charged is restaius. 

* Glaiiv. lib, 14, 0. 3. * IMd o. 4, 6 . * Ibid. c. 6. 
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tioned.^ A distinction, liowcver, was observed between forging royal 
and private charters ; if the former, tlic party was sentenced as in 
case of Imso majesty; if the latter, the offender was dealt nmre 
tenderly with, as in other cases of smaller forgeries, which were 
punished only by the loss of limbs. i 

Of the crimen furti, or theft, and other pleas which belonged to 
the sheriff's jurisdiction, Glanville gives no account, as they did not 
come within the design of his work, which Avas confined to the 
curia regis (a). The prosecution of them was onlered ditferently, 
according to the usage and practice of different counties.*'^ 

Thus stood the law of crimes, and the method of pjoceeding, as 
far as related to the superior court. What Avas the . 

office of the justices itinerant in the reign of Henry ll.,i).)fwe 
we have before stated from the statute of Northampton, 
when this establishment Avas revived. The jurisdiction of tlieso 
justices Avas considerably increased soon after, as may bo collected 
from certain capiiula, or articles of inquiry, Avhich Avere delivered 
to the justices itinerant in the year 1194, Avhich was the fifth year 
of Kichard I. According to those directions, they were to begin 
by causing four knights to be chosen out of the Avhole county, who, 
upon their oaths, Avere to elect tw'o lawful knights of every bundrecl 
* or Avapciitake ; and those tAvo were to chose, upon their oaths, ten 
knights in every hundred or wapentake ; and if th(n’o were not 
knights enough, then free and laAvful men. These twelve together 
were to answ'cr to all the capiiula Avhich concerned that hundred or 
Avapentako; 

When that was done, the justices Avere to inquire of and deter- 
mine both new and old pleas of the croAvn, and all such as were 
not determined before the king’s justices ; also all recogniiionft, and 
all pleas Avhich Avere summoned before the justices by the king’s 
writ, or that of his chief-justice, or such as were sent to them from 
! the king’s chief court. They were to inquire of escheats, presenta- 
tions to churches, wardships, and marriages, belonging to the king. 
They Avere to inquire of malefactors, and their receivers and en- 
couragers; of forgers of charters and writings; of the goods of 
usurers; of gi’eat assizes concerning land worth 100 shillings 
a year, and under ; and of defaults of api)earanco in court. 

They were to chose, or cquse to be chosen, three knights and one 
clerk in every county, who were to be custodes placiforum coronee ; 
the same, probably, who were afterwards called coronatores, but 


(a) Yet he regards it as a plea of the crown, for he brings it in under that head, 
and it clearly was so, being so declared in the laws of Henry I. (c. xiii), “ Qua) pla- 
eita mittunt homines in misericordia regis ; ” among which is “ fnrtum prohatum et 
morte dignum,” &c., c. xlvii. : “De causes criminalibus,” which begins “de furto.” 
Our author imagined that because triable by the sheriflF, it was not a plea of the 
crown ; but that was a mistake, for the sheriff was the king’s judK^, whilst by 
Magna Gharta it was declared that pleas of the crown should not be tried before him, 
which of itself implied that theft was so, as it was the only felony he tried. 

* Glanv. lib. 14, c. 8, 
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thej’' arc not mentioned by that name in this reign. They were to 
see that all cities, boroughs, and the king’s demesnes, were taxed. 
They were to inquire of certain rents in every manor of the king’s 
demesnes, and the value of everything on those manors, and how 
many carucates or ploughlands they contained. They were also to 
swear good and lawful men, who were to choose ' others in different 
parts of the county, to be sworn to see the king’s escheats and 
wardlands, as they fell in, well stocked with all necessaries. 
Besides these, there wore several articles relating to the Jews, 
which were occasioned by the outrages that had lately been com- 
mitted by the populace against that people ; as also concerning the 
lands and goods of John, earl of Morton, who had incurred great 
forfeitiu'cs to the king.^ 

In the year 1198, being the tenth year of this king, the justices 
itinerant had certain cxipitukt delivered in charge to them, some- 
what different from the preceding. As a view of such articles is 
the only means of gaining a true idea of the commission and office 
of these justices, it will bo proper just to mention its contents. 
They were directed to hear and determine all pleas of the crown, 
both now and old, which had not been determined before the king’s 
justices ; and all assizes de morte antecessw'is, de novd disscisind, 
and de macfnis msisis concerning lands of £10 by the year and 
under ; and of advowsons of churches. They wore to inquire of 
vacant churches, wards, escheats, and marriages, as in tlie former 
capilidii; of usury ; ihom in misericordid regvs ; of purprestuVes; 
of treasure-trove ; of malefactors and their receivers ; of fugitives ; 
of weights and measures, according to the late assize made thereon 
the preceding year; of customs received by officers of seaports; 
lastly, of those who ought to appear at the iter, but neglected their 
duty.2 

This same year, and before the itinera of the justices wore oyer, 
the king appointed his justices of the forest to hold an iter, which 
was as solemn a proceeding as the other, but carried with it more 
terror, and a degree of oppression, on account of the grievous nature 
of the institution of forests in all its parts. These justices were 
commanded to summon, in every county through which they went, 
all archbishops, bishops, earls, barons, and all free tenants, with 
the chief officer and four men of every town, to appear before them 
ad plaxiita f&i'estce, and hoar the king’s commands. 3 


It does not come within the scope of this history to enter 
The king and minutely into a detail of the constitution and political 
government, events in the government of this and the succeeding 
times. A history, however, of our jurisprudence would be imper- 

■* Wilk. Leg. Ang.-Sax. p. 46, et seq. » Ibid. p. S-W. 

® Ibid. For the assize of the forest, and the articles of inqniry before the jnstices 
see Wilk. Leg, Ang.-Sax. p. 351. ’ 
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feet without giving some small consideration to this subject., so far, 
at least, as it is connected with the formation and administration 
of our laws. 

In the first ages of civil socict}’’, while laws are few, and the exe- 
cution of them feeble, much must he left to the authority of the 
sovereign power. As the ex])erience of later times j)oin(s out the 
deficiencies of former laws, and particular remedies aio applied, the 
exercise of thi.s sovereign power seems so far to be abridged. The 
prerogative of the prince, and the dominion of the laws, in this 
manner occasionally take the place of each other ; upon the increase 
of the latter, the former gives way and retires, colleeting all it.s powers 
lor the sole purpose of aiding and ouforeing a duo observance of the 
established law. 

The jiist arnl requisite prerogixtive of the crown was perhaps v(‘ry 
extensive in the Kaxou times; Imt after the Conquest there con- 
curred a number of circumstances, all tending to increase the ])ower 
of the sovereign beyond tlic mere exigencies of orderly government. 

The ix'volutioii effected by William did, in its eonsequeu(;es, 
render that prince powerful beyond all the sovereigns of his time, 
and all that have reigned since in this kingdom ; for it threw the 
greatest part of the nation into a state of dependence on him for 
‘tlieir lives and estates. The novelty of his reign, and the peculiar 
situation in which the prince stood, drove him upon eveay exertion 
of whicli his authority was capable ; and, notwithstanding ho con- 
firmed to the nation the enjoyment of all their customs and laws, 
ho made those laws themsclv'es occasionally submit to the control 
of his power, whenever the necessities of his government demanded 
it. So much was the whole kingdom awed by his greatness, that 
no infringement of their laws was resented by tlie peoph? dining 
his reign. 

What had been by force acquired to the Conqueror, continued 
in his successor through the same force, or the prevalence of an 
established government ; and though some concessions were reluc- 
tantly made by sub.'jequent monarchs, us will be seen hereafter, and 
the high claims of tlie crown were, in some degree, relaxed in favour 
of the people, they had no lasting effect : the exercise of an exten- 
sive prerogative continued in the crown through all these reigns, 
and rendered the condition of the subject extremely precarious and 
miserable. 

The crown was assisted in the exercise of this prerogative by the 
manner in which the Norman law was introduced. The English, 
who had seen the laws of their Anglo-Saxon ancestors confirmed, 
had the fullest confidence that they should be governed by them in 
all questions concerning their persons and property In the mean- 
time, the Normans, who had taken sole possession of the king’s 
court, had the debate and determination of all questions there 
agitated ; and, continually recurring to the notions and piinciples 
of law in which they had been bred, determined conformably with 

Q 



242 IIIJNKY II. TO JOHN. [cHAP. IV. 

that law most points of doubt and dij0ficulty. Thus the Eng^lish, 
while they possessed the letter of their law inviolate, saw all their 
old customs explained away, or so cramped and modified as to 
amount almost to an abrogation of them. 

In this conflict between the Norman and English laws, tlie pre- 
rogative of the king must necessarily have found occasions of 
enlarging its pretensions. While the rules of property and 
methods of proceeding were yet fluctuating and unsettled, every 
chasm was supplied, and every impediment removed, by the great 
power of the crown ; the only subsisting authority which could 
reconcile the two contending polities. While the rights of persons 
and of property were not precisely defined, and it was not unani- 
mously agreed by what set of rules and principles they were to be 
judged, the crown took every advantage, and interfered and dictated 
absolutely in most judicial inquiries. 

It was during this precarious state of our laws that the people 
were constrained to purchase the favour of the crown, in order to 
obtain justice in the king’s courts.^ Fines were paid for the 
express purpose of having justice and right. Pix)scnts of a con- 
siderable value were made by suitors to obtain the oj)inion of the 
king’s justices in a cause depending ; for writs, pleas, trials, judg- 
ments. Sometimes part of the debt in contest was proffered to the • 
crown for a favourable decision. Thus was the common course of 
justice made liable to the interference and control of royal authority. 

This is only one instance, among many others, of the scope given 
to the exercise of supreme authority, while the state of our law was 
so unsettled, and its efforts so feeble. Besides the uncertain con- 
dition of our legal polity, other causes, rooted in the constitution of 
the government, contributed to arm the king with extraordinary 
powers. The strict feudal submission of a vassal to his liege lord 
encouraged the notion of an entire obedience in all things to the 
king, who, being supreme over all the lords in his kingdom, was, 
of coui’se, to surpass them in the petty prerogatives which they 
themselves claimed within their own demesnes. These various 
causes concurring with the immense authority possessed by the first 
Norman king, enabled this race of monarchs«to assume prerogatives, 
and exercise acts of sovereignty, to the last degree oppressive and 
tyrannical. 

Besides the exertions of prerogative, the law itself, which had 
been framed under so baneful an influence, was arbitrary and cruel. 
Tenures and the forest laws were the source of endless jealousies 
and discontents, and occasioned most of the public disorders, which 
broke put with such violence in these times. The forest laws were 
first introduced by the Conqueror, to protect his favourite diversion 
of hunting. It was not sufficient that this mighty hunter assigned 
certain tracts of land, the property of his subjects, to be converted 
into forest ; that he dispeopled and made desolate whole districts 

^ Madox. Exchequer, 293. 
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of cultivated country ; hut, to secure the full enjoyment of it, he 
caused regulations to bo framed, calculated to restrain and punish 
with severity every minute invasion of this now institution. The 
fBconomy of the forest occasioned a number of grievous j>enaltios : 
offences respecting vert and venison were puni.shod with barbarous 
mutilations ; and other delinquencies with line and imprisonment. 
A regular series of courts was erected to he held at stated* p(?riods, 
in one of which the judges obtained the distinguished style of 
Justices in Eyre. 

The fruits and consequences of the feudal constiliition made 
another, and no small part of the grievances then comjdained of, 
and were borne with great impatience by both peoph's. 'J’ho ICng- 
lish, who had volunttirily consented to the introduction of tenures, 
principally as a fiction affording a basis for a national militia, ill- 
endured the oppressive conclusions drawn fronr that establishment; 
conclusions which, with respect to them, had no foundation in 
reason or truth. Po.ssesscd of their land long befojo William en- 
tered the country, they revolted with indignation at the obligations 
by which they were noAv said to be bound to their lords. Feeling 
the burthens of this new state, they sighed after that freedom which 
they had enjoyed under their Saxon kings; and, in their discourses 
'witli the Normans, instilled into them a persuasion, that other con- 
ditions of society, and other institutions than tho.so which they 
laboured under, would consist with a well-ordered government. 
Nor were the Normans themselves satisfied with the inca'oasing 
burthens of their own polity, which had accumulated much beyond 
their original design in establishing it. It was little rccomjionse 
to a great lord, that ho could exercise the like sovereignty over his 
tenants which he himself suffered from the king ; while the rear 
vassals, who were mostl}’’ English, without any power to compensate 
them.selves, were in a state of society truly deplorable. These con- 
siderations united the nation in a common cause. The cry was for 
a restoration of the laws of Edward the Confessor, as a concise way 
of repealing all the late innovations. 

But the abolition of a system to which the kingdom had conformed 
for some years could hardly bo obtained; to procure 
some alterations that would temper and abate the ex- •ir . 

treme evils complained of was as much as could be expected. This 
was done by charters granted by several of our kings. 

Henry I. being possessed of the throne by a precarious title, en- 
deavoured to conciliate the people by concessions of this kind. A 
formal charter was signed % the king. In this he abrogated, in 
general words, all abuses that had lately crept in ; and declared 
that no reliefs should be taken but such as were just and lawful. 
He disclaimed any right to exact money from his barons for licence 
to marry their daughters, or other females and engaged to give 
all female wards in marriage by the advice of his barons. The 
dower of widows was secured ; and the king engaged not to give 
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them in marriage without their consent. The widow or some other 
relation was to have the custody of the lands and persons of their 
children. All barons were enjoined to act in the like manner 
towards their vassals. 

Having made these, with other ordinances relating to crimes and 
punishments, he expressly confirmed the laws of Edward the Con- 
fessor, emu illis emendaiionilrus quibus pater metis eas eiiundaolt 
coneilio baronum suorumd Thus were some blanches of the feudal 
law, in a degree, checked in their growth, while the body remained 
firmly rooted and flourishiug. 

This charter was confii’mcd by Stephen,^ who granted another, 
merely to secure the liberties of churchmen ; to which order ho had 
been mostly indebted for the possession of the crown.3 The charter 
of Henry I. was also confirmed by Henry II, ^ 

This charter, however, did not reach all the mischiefs that pre- 
vailed in the kingdom ; nor were the provisions which it did contain 
faithfully observed («). They, with all the rights of the people, 
were tramjded on by succeeding monarchs. The unstable nature 
of government in these times made the condition of the peoi)le 
depend very much on the character of their kings ; a ciicumstance 
which was liapiiily experienced in the reign of John. With all 
that violence which hurried him on to sport with the libeities of' 
a people, this prince wanted the firmness necessary to command 
respect and obedience; and while he excited their rcsentiiient by a 
wanlonness of tyranny, ho encouraged their resistance by his pusil- 
lanimity. Exasperated at repeated insults, his barons assembled, 
and with arms in their hands demanded of him a charter which 
might secure their property and persons from future invasions of 
power. A convention was soon held between the king and liis 
people in an open field, called Runnymedo, near Staines, in all the 
terrors of martial preparation. The king encamped, with some 
few adherents, on one side ; the barons on the other. After some 
days of debate and consideration, the barons drew up a set 
of capitula, containing the heads of grievances, grounded upon 
the charter of Henry I. These, with some small qualifications to 
which they acceded, were then thrown into the form of a charter ; 
to which the king affixed his seal. 

(o) Tlie language of the charter of Henry L was general, and that of Henry JL, 
confirming it, was still more so. And contemporary history amply attests what 
the statement of Sir J. ^Mackintosh hints, that John so abused the facilities of oppres- 
sion which belonged to his paramount seignory, with reference especially to the female 
wards. It is stated by a contemporary chronicler, and there is no reason to doubt it, 
that the primate discovered a copy of Tlie Charter of Henry I , and made it the 
basis of the new one extorted from John, The chief object of the barons, no doubt, 
was their own protection; and Dr Henry says, in his History of Great Britain, 

though the great baions were very desirous to prevent the tyrannical exercise of the 
feudal aiithority towards themselves, many of them were much inclined to exercise 
it in the same manner towards their vassals, and continued to do so after the charter 
(B. 8, c. 8.) See Sir W. Blackstone’e work on the Charters. 

» Blao. Tracts, voL ii. p. 8. * Ibid. p. 9. • Jiid. p. 10. * Ibid. p. 11. 
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This charter of king John; xisually called Hatpin Charfa, mu] 
the Charter of Liberties, is more full and explicit than that of 
Henry I. (a) In this, reliefs were fixed at a certain sum ; many 

(a) Tlii.s charter forms an important step or stage in our legal historv, and some 
account of it here will he convenient. As already mentioned, the feudal system had 
been grossly abused l)y the king, -as it had been by his predoeossors. The (du-irter of 
Henry L had cdiieily been directed against these Sibuscs, and the iirst articles drawn 
up for tlic present ediarter were founded upon it, and had rcfcreuco to tiicse abuses. 
Thus came an article that the king nor his bailitfs shall not seize upon any land for 
dcl)t, while there are suHicient goods of his debtors; nor shall the securities of a 
debtor be distressed so long as the prineij>al debtor is solvent ; but, if the principal 
debtor fail in payment, the securities, if tiiey are willing, shall have tlio lands of the 
debtor until they shall be repaid, unless the )>rineipal <lebtor shall show liimself to 
be ac(piii,ted theiaad from the sureties. Then came the article tl»at emmiKUi picas 
shall not follow the court of our lord the king, but sliall bo assigned to any certain 
place, and t.hat recognition betaken in tlie several comities in this inanm’V ;"that the 
king shall send two justiciaries four times in the year, who, with finir kinglits of the 
same county, elected by tlie people thereof, shall liold assizes of novel disseisin, 
movt d’ancestor, and last presentation, nor shall any be summoned for this unless 
they be jinors, or of the two parties (9). Tliat a freeman shall be amer<!cd for a 
small fault, according to the degree of the fault, and for a greater criTue, Hccr)i‘ding to 
its magiiitutlo, saving to Jiim his contentment. A villein also shall be aniertfed in 
the same maimer, saving his wainage, and a merchant in the same manner, saving Ins 
inorclumdiso, by tlje ojitli of faithful men of the neigUbf)urliof)d (10). 'J’liat a cierk 
shidl be lined ac<!ording to bis lay fee in the manner aforesaid, and nut according to 
^his (‘cclesiastieal b('nelioe (11). Tliat no town shall be amerced for the making of 
bridges f<»r rivers’ banks, unless they shall of right have been anciently accustomed 
to do so (Kb. That the assizes of novel disseisin and mort irancestor bo Hhortenefl, 
and made like !<> other assizes (14). That no shorilT shall of himsedf enter into jilcjis 
belonging to the crown without the crown’s authority; an<l tljat counties and Jiun- 
drods shall be at the anedent farm, without increase, unless they be of the manors of 
our lord the king (In). If any who hold of th(3 king shall die, although a sheriiV or 
other ollicer <^f the king shall seize and register his g<»ods by tlie view of lawful men, 
ytdi nothing shall be removed until it be fully known if ho owe anything, and his 
d<djt.s to <»iir lord the king shill be paid; then, when the wliole of the king’s debts 
arc paid, the remairuler shall be given up to the executors, to do according io the 
will of the deceased, and, if he siiould not owe anything to the king, all tlie goods of 
the deceased shall be restored. If any freeman die intestate, bis goods sliall be tiis- 
tributed by liis nearest of kindred and his fnends, and by th<3 view of the church. 
No constable or other ollicer shall take corn or other goods, unless he shall presently 
render payment, or unless he shall have respite by the will of the seller. No con- 
stable shall distrain .'ujy knight to give money fur castle gard, if he be willing to 
keep it in his own ])Grsun, or by any other true man, if he shall not be able to do so 
by any reasonable cause. No sheriff or bailiff of the king, nor any other, shall take 
horses or carta ^>f any freeman for coinage, unless it h& by his own free will. Neither 
the king nor his bailiffs shall take another man’s timber for castles or for any other 
uses, unless it be by the will of him to whom the timber was belonging. Tliat all 
wears for the time to come shall be destroyed in the rivers of Thames and Medway, atid 
throughout all England. Nothing shall be given for a writ of inquisition of life or 
limb, but it shall be granted freely without force and not denied. No fieornan’s 
body shall be taken or imprisoned, nor disseisined, nor outlawed, nor banished, nor 
in any Avays be damaged ; nor shall the king send him to prison by force, except by 
the judgment of his peers, and by the law of the land. Right shall not be sold, 
delayed, nor denied. Merchants shall have safety to come and go, buy and sell, 
without any evil tolls, but by ancient and honest cu.stoTns. No scutage or aid shall 
be impo.sed on the kingdom, except by the common council of the kingihoin^ unless 
it be to redeem the king’s body, to make his eldest son a knight, or to marry his eldest 
daughter, and that it be a reasonable aid ; and in like manner shall it be concerning 
the talliage and aids of the city of London and of other cities, which from this time shall 
have their liberties. That it shall be lawful for any one to go out of the kingdom 
and return again, saving his allegiance. That the king shall make justiciaries, sheriffs, 
and bailiffs, of such as know the law of the land, and are disposed duly to observe it. 
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regulations were made concerning wardship and marriage, the 
rights of persons, and the administration of justice ; all which will 
be considered in the succeeding reign, when Magna Cliaria was 
confirmed, with some alterations, by Henry III.; this of Henry 
III. being the Great Charter, which is always referred to as the 

Such were the principal articles proposed, from which may he gathered what were 
the principal grievances by which the country was oppressed. It may be observed, 
that tis they were all as undoubtedly contrary to the law as it stood — but tlien it is 
to bo added that much of it had not been declared. There was, however, another and a 
greater object to be attained even than the declaration of the law, and that was its 
sanction, protection, or execution. Charters had already been granted, which 
guaranteed many of the articles ; hut the guarantees had been found nugatoiy. And 
here was the main diificulty. Hence there was a concluding ai*ticle, providing that 
by way of security, a certain number of the barons should be appointed, who should 
see to the observance of the charter by the king, and, if ho vi<.)lated it, and he or his 
justiciary did not amend it, that they might make war ux>on him. It is manifest 
that as the barons were to judge of the breach of the charter, the effect of this article 
would be nothing less than to transfer the supreme power to them. It would be a 
complete political revolution. As Guizot observes, it simply authorised civil war. 
And this was the only result: the king was compelled, indeed, to accede to it, but 
then he took the first oppurtiiiiity to protect himself against the transfer of his 
power to the barons ; and a civil war ensued, which lasted the rest of his reign, and 
broke out again in the next, causing a vast amount of misery. "When the charter 
was drawn uj), there were, however, 6f>me important variances and dei)artures from 
the articles. The stipulation as to talliage was omitted, and it was i)rovided that 
for a common council of the realm for the assessment of scutages and aids, the peers* 
atid prelates should bo summoned together with all the chief tenants of the crown. 
The clause as to taking assizes in the counties was altered, and so drawn as to show, 
in a remarkable manner, the close connexion between the ‘‘assize,” or judicial cir- 
cuits of the king’s judges, and the county courts which they superseded. After pro- 
viding that justices should be sent into each county, to take the assizes, “ if the assizes 
cannot be taken on the day of the county court, let as many knights and freeholders 
of those wlio were present at the county court remain behind as shall be sufficient to 
do justice.” ,.So the article as to amercement of freemen was added : “ and none of 
the amercement shall be assessed, but by the oaths of lawful men of the vicinage.” 
And an article was added, “ earls and barons shall not be amerced but by their peers, 
and that only according to the degree of their delinquency.” To the article that no town 
shall be obliged to repair bridges, &c., unless by ancient prescription, was added nor 
any person.” The article as to the criminal jurisdiction of the sheriff ran simply thus : 
“No sheriff, coroner, &c., shall hold pleas of our crown,” without any qualification. To 
the article ns to wears, was added “ except upon tlie sea-coast.” The important article 
as to personal liberty was altered so as to read thus : “No freeman shall be seized, 
&c., nor in aiiy way destroyed, nor will we condemn him, nor commit him to prison, 
except by the legal judgment of his peers, or by the law of the land.” And the next 
was rendered more full and emphatic : To none will we sell, to none will we deny,- 
to none will we delay, right or justice/’ Thoiugh the king was forced to sign, it only 
resulted in civil war ; and, on the accession of Henry IIL, another w^as granted, 
which omitted the clauses as to scutages and the assessing of aids, the liberty of enter- 
ing and leaving the kingdom, and some other articles. In the next year, another 
charter \yas granted, which contained some important variations. It was provided 
that a w idow should have dower of the third part of her husband s lands, except she 
were endowed with less. The assizes were to be taken only once a year, and there 
was this important provision: “And those things whicli, at the coming of the 
justiciaries being sent to take the assizes, cannot be determined, shall be ended 
in some other place in their circuit ; and those things which, for the difficulty of 
sorne of the articles, cannot be determined by them, shall be determined by our jus- 
ticiaries of the bench, and then shall be ended. No county court shall from hence- 
forth be holden but from month to month ; and, where a greater term hath been used 
it shall be greater. Neither shall any sheriff keep his turn in the hundred but twic^ 
in the year. Scutage shall be taken as in the time of Henry I. It shall not fron> 
henceforth he lawful for any one to give his lands to any religious house, and to tak^ 
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basis of our law and constitution ; while the charter of John is 
only remembered as a monument of antiquity ((j). One very striking 
provision of John’s charter, which is omitted in that of Henry 111., 
deserves our notice. It is there declared that no scutage or aid 
shall he levied on the subject nisi per commune concUium regni 
noslri; except in the three cases in which a feudal lord was entitletl 
to the assistance of his vassal; namely, on mari’iage of his daughter; 
on making his son a knight, and to redeem his person from captivity, 
a restriction that was declared by the charter to hohl good, not only 
between tlie king and his tenants, but between every lord ami his 
tenants. In or(ler to assemble the commune concilium regui to 
assess such scutages and aids, the king engaged to summon all 
archl)isliops, bishops, abbots, earls, and greater barons sigillniim 
per literas; et proiterea, says he, facienvus summoneri in general i 
per vicecomiies, et ballioos nostros, omnes illos qui de nobis tenent 
in capite; a passage that seems, beyond all controversy, to ]ioint 
oiit the constituteut members of the great council of the kingdom 
in those days, 

Several originals of this charter were executed by the king. It 
is said that one was deposited in every county or at least in every 
diocese. In pursuance of one of the provisions in the charhu-, 
twenty-live barons were elected as guardians of the liberties of the 
people, who were to see the contents of it properly executed ; but 
the troubles that soon followed, from the want of faith in the king, 
prevented this scheme of reformation. The king died in the next 
year, and left the kingdom in all the horrors of a civil war. 

We shall now consider the kings whose reigns fall within thi.s 
period, in their character as legislators. AVe have ohan.ctors of 
before seen, that William the Conqueror, besides con- these kings iv» 
firming the laws of the Confessor, made some himself, 
which effected no inconsiderable alteration, by introducing tenures, 
and the trial by duel in criminal questions. Besides these express 
ordina»ces, he contrived all means of ingrafting the laws of Nor- 
mandy upon the common law ; for this purpose, he appointed all his 
judges from among his Norman subjects, and made that language 
be taught in schools, By the constitution of his courts of justice, 
and every act of his administration, he did all in his power to change 
the jurisprudence of the country, 

the same laud again to hold of the same house ; nor shall it be lawful for any reli- 
gious house to take the land of any, and to leave the same to him from whom they 
were received. Therefore, if any do give his land to any religious bouse, hia gift shall 
be void, and the land shall accrue to the lord.** Then there was a general saving to 
all persons, ecclesiastical or lay, the liberties and free customs they had foimerly 

had, . . 1 

(a) This is not quite so. On the contrary, as the charter of John was the originai, 
it is of the greater importance in an historical point of view, and, at all events, it 
forms an important step or stage in our legal history; and the comparison of its 
terms with the articles and with subsequent charters, afford very interesting illus- 
trations of the history of the subject, for which reason some account of them has 
been given- 

> Wilk, Leg- Sax. p- 289. 
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We hear nothing of Rufus as a legislator; nor are there any 
laws of Henry I. except his charter (a) ; but there is every reason 
to believe that the latter of these princes paid great regard to the 
improvement of the law. He was himself a man of learning, and 
liad a disposition to quiet the minds of his subjects by a good ad- 
ministration ; the laws, therefore, which go under his name may 
be considered as a compilation, at least, made in his reign, and as 
an instance of his attention to the subject of legislation. 

The reign of Stephen was a period of continual war and disturb- 
ance, and of course gave little room for improvement in legal 
establishments. The introduction, however, of the books of canon 
and civil law must have contributed to the great advances made in 
the time of his successor, Henry II. ; for, though there was always 
an extreme jealousy in the practisers of the common law, with 
respect to those two systems, it went no further than to an exclusion 
of their authority as governing laws ; they were still cultivated by 
them as branches of the same science, and had a great ellect in 
polishing and im})roving our municipal customs. 

The wise administration of Henry II. operating , on Ihe. advan- 
tageous circumstances concurring in the latter end of his reign, when 
all things were reduced to peace, contiibuted more to advance our 
legal polity than all the preceding times from the Conquest ]mt* 
together. Without recapitulating what has been before related, 
let any one compare the work of Glanvillo with the laws (or, as it 
might more properly be called, the treatise of laio in the time) of 
Henry I., the great regularity in the oi’der of proceeding, and the 
refinement with which notions of property are treated, and he will 
sec the superiority of the later reign in point of knowledge. It is 
probable, that the additions and amendments made in the law of 
this kingdom were by this prince transplanted into Norraantly, and 
occasioned a still further improvement in the law of tenures ; as 
lawyers were, by these communications, engaged in a kind of com- 
petition to enlarge and polish the same subject of inquii‘y4 The 
whole of our municipal law was improved to a high degree during 
the reign of Henry II. and afforded an ample foundation for the 
superstructure raised on it in the time of Richard and John, and 
more particularly in the reign of Henry III. 

It does not appear that Richard took any part himself in eon- 
tributiug to further the great designs of his father, in matters of 
municipal regulation, but left things to the course they had been 
put in by him. This prince, however, stands very high in the 
history of maritime jurisprudence. Upon his return from the 
Holy Land, while he was in the Island of Oleron, on the coast of 
France, he compiled a body of maritime law. This was designed 

(a) This is not so. There are, as already mentioned in the Leges Ilenrici Primi, 
many which are of his reign, though the whole is a compilation, and some have also 
been already alluded to as scattered in the Mirror of Justice, The Leges Ilenrici 
Primi, however, is rather a treatise of the laws, than a mere collection of them. 
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for the keeping of order, and the determination of coiitrovorsies 
abi’oad ; and the wisdom with wiiich it was i'ramed, has ))eon 
evinced by the general reception it has obtaiiunl in other nnlhms.^ 
King John did nothing memorable in the way ot L'gislalion in this 
Wngdom; though he has the praise of having first introduced the 
English laws into Ireland,- where he instituted slu'ritls and oilier 
officers to interpret and execute them, lie likewise a|)]>ointed a 
grand justiciary to preside over the administration of justice in 
that kingdom.^ 

The monuments which remain of the jnrisjandence of these 
times are not very numerons. They consist' of some laws, cluuiers, 
records, and law treatises. 

Of the laws of William the Conqnt'ror, some are in Nonnan- 
F rench, and some in J^atin. The first fifty capUuhi in j 
Norman-French are what., Ingidphns says, he broright liam iho (Run- 
down to his abbey of Croyland, as those which the king 
had confirmed, and commanded to be observed thronghont England.'^ 
Though the time when they wore enacted is not mentioned, it is 
tolerably clear, that it was not long after Ingnlphns went lo London 
on the affairs of his monastery, in the sixt(‘(‘nth year of William’s 
reign. These therefore were, probably, such allerations and addi- 
tions as he chose to make in the laws of EdAvard, whicli had been 
allowed in the fourth year of his reign. There follow some oilier 
laws of William in the form of a charier; and as tlie first mostly 
concern the criminal code, these latter constitute some allerations 
in the ciAnl. Tiiese are in Latin, and go from the fifty-first chapter 
to the sixty-seventh inclusive. Theie are also sonn? others in the 
form of a charter, Avhioh, together with the preceding, make in all 
eightj^-one capitula of laws of William the (jonqneror. 

There are no Ihavs remaining of William Itnfns, if any were 
made ; nor of Henry I. except his charter. Tliose that usually go 
under the title of law's of this king, and are entered in the lied 
Book of the exchequer, seem to have been reduced into that foini 
by some person of learning, as containing a sketch of the common 
law then in use; a manner of entitling treatises not then uncommon: 
for there is now to be seen, in the Cottonian collection, a manusc:rij)t 
of Glanville which bears the title of Laios of Henry J There 
is no evidence that these laws were enacted by the great council, or 
granted by any charter.. They contain ninety-four capilula, and 
are to be found in the collection of Lambard and Wilkins. 

We have no remains of legislation in the time of Stephen. I'lie 
law's of Henry II, are the Constitutions made at Clarendon, anno 
1164, and the statutes made at Northampton, anno 1176. The 
first fourteen of the Constitutions of Clarendon made several al tera- 
tions in the civil and criminal part of our laAvs ; the remaining 

1 Black., vol. iv. p, 423. 

2 Quasre, if not Henry IL, vide Harris’s llilemia^ part ii. p. 215, et seg. 

* Tyrr. vol. ii. p. 809. 4 Ingulph. * Tyrr. vol. ii. p. 09. 

« Claud. I>. 2. 
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sixteen concern ecclesiastical affairs, and contain those points which 
were disputed between Henry and Becket, and between this king- 
dom and the see of Rome. 

' Besides laws, there remain some public acts of this reign : as 
articles of inquiry concerning the extortion and abuses of sheriffs, 
and the assize of arms. During the reigns of Richard and John, 
there are no laws which can be properly so called ; but there are 
commissions and ordinances of a public nature respecting the ad- 
minstration of justice. In the reign of the former, there are some 
articles of the crown, with the forms of proceedincf in those pleas; 
and directions for preserving the laws of the forest.^ 

Besides the laws of these kings which have been mentioned, 
there are many other provisions made in these reigns which may 
be found, arranged in the order of time in which they passed, in 
the Qodex Legum Velerum, intended for publication by Spelman, 
and now annexed to the end of Wilkins’ Anglo-Saxon Laws.“ 

The great monuments of this period are the clusters. Under 
this title might indeed bo reckoned those laws of William the 
Conqueror which we have just noticed to have passed in that 
form. But the charters, properly so called, and which have become 
so famous on account of the object they all had in view, namely, 
the removal and redress of certain grievances, ai-e the following: — 
The charter of Henry I., containing eighteen chapters; that of 
(Stephen, containing thirteen chapters ; that of Henry II., contain- 
ing only two chapters, and expressed in very general terms ; the 
Gapitula Baronum, being those heads of grievances which were 
proposed by the barons to John to be redressed ; and the Magna 
Charta of that king, drawn up in pursuance of them ; these are all 
to bo found in the late Mr Justice Blackstone’s correct edition of 
the charters,^ where that great ornament of English law has given a 
critical and very curious history of these valuable remains of antiqxiity. 
The laws, or assisce, as they were called, made at this early period, 
Of the civil deserve a little further- consideration. It has been 
statutes. beftn-e observed, that our law is composed of the 
custom of the realm, or leges non scriptce, and the statutes, or 
leges scriptai. Our lawyers have made a distinction among statutes 
themselves ; they have distinguished between statutes made before 
the time of memory, and those made since. The time of memory 
has been fixed in conformity with a provision made in the time of 
Edward I. for settling the limitation in a writ of right ; which was, 
by fitat. 1 West. c. 39, fixed at the beginning of the reign of 
Richard. Though the limitation in a writ of right has been since 
altered, this period has been chosen as distance of very high anti- 
quity, at which has been fixed thx time of memory, as it is called ; so 
that everything before that period is said to have happened before 
the time of memory. 

1 vol, ii. p. 678. 

^ vol. ii. 


* See the Preface to Wilk. Ang.>Saxon Laws. 
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Those statutes which were made before the time of memory, aiui 
have not since been repealed nor altered by contrary usage. <>r sub- 
sequent acts of parliament, are considered 'as a part of the ktjes noil 
scriptai; being, as it were, incorporated into, and become a part of, 
our common law; and notwithstanding copies of them may be found, 
their provisions obtain at this day, not as acts of })arliament, but 
by immemorial usage and custom; of wliich kind is, no doubt, a great 
part of our common law.i 

Laws were termed sometimes assim\ sometimes confifihiiumcs. 
Though the most solemn and usual way of ordaining laws was to 
get the concurrence of the commune concilium reijni, it shotdd seem 
that in these times the king took upon liimself to do many legisla- 
tive acts wliich, when conformable with the established order of 
things, were readily acquiesced in, and became the law of the land. 
The very frame, indeed, of such laws as were sanctioned with all 
possible formalities, carried in them the strongest apjiearance of 
regal acts: if a laAv passed concilio baromim suovum, it Avas still 
rex coustiluii.'^ Of the laAvs of William the (yompieror, though in 
some parts they seem to have the authority of the great council, 
statuinius, volmnus, prcccrpimus ; yet in others they syx'.ak in the 
jierson of the king onl}’", hoc qnoque pnccipio, ct pirohibeo.'^ The 
form of a charter, in which the king is considered as a pm-son 
granting, Avas a very common Avay of making huvs at this time; 
and this carries in it the strongest proof of the sentiments (mter- 
tained in those ages concerning legislation: nevertheless, it is to he 
remarked, that some of these charters, from the solemnities attend- 
ing the execution of them, might he regarded os having all the 
Auilidity of laws; as the charter of king John, to which the barons 
of the realm AA'^ero parties. Them were, hoAvcver, several other 
charters Avhich seem to have no authority but that of the sovi^reign. 
Indeed, several laAvs, or assisce, e\'en so Ioav down as Henry 11. and 
the reigns of Richard and John, Amuch no other sanction but rex 
constituit, or rex pratcipit, for everything they command or direct. 

There is no Avay of accounting for this extraordinary appearance 
of the old statutes, but by supposing the state of our constitution and 
laws to have been this ; That the judicature of the realm being in 
the hands, and under the guidance of the king and his justices, it 
remained with him to supply the defects that occasionally a]){)eared 
in the course and order of proceeding ; which, being founded ori- 
ginally on custom and usage, was, in its nature, more su.sceptihle 
of modification than any positive institution, that could not be 
easily tampered with without a manifest discovery of the change. 
In an unlettered age, it was convenient and beneficial that the 
king should exercise such a superintendence over the laAvs as to 
declare, explain, and direct, what his justices should do in particu- 
lar cases; such directions were very readily received as positive 

^ Hale HisL 3, 4. 

* Vide Schmidt der Deutchen^ €f€$chichte^ voL i. 582, 


3 Wilk. 217, 218. 
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laws, always to be observed in future ; and, no doubt, numbers of 
such regulations were made of which we have at present no traces. 
While this supreme authority was exercised only in furtherance of 
justice, by declaring the law, or even altering it, in instances which 
did not much intrench upon the interest of the great men of the 
kingdom, it was suffered to act at freedom. But no alteration in 
the law which affected the persons or property of tlie barons 
could bo attempted with safety, without their concurrence in the 
making of it ; as, indeed, it could not always be executed without 
the assistance of their support. Thus it happened that when any 
important change was meditated by the king, a commune concilium 
was summoned, where the advice of Wxo imignates was taken ; and 
then the law, if passcid, was mentioned to bo passed with their con- 
currence. On the other hand, had the nobles any point which 
they wanted to be authorised. by the king’s pai'Iiamcntary concur- 
rence, a commune concilium was called, if the king coukl be pre- 
vailed on to call one ; and if the matter was put into a law, the 
king hero was mentioned to have commanded it, at the prayer and 
request of his barons; so that, one way or other, tho'king is men- 
tioned in all laws as the ereative jwwer which gives life and effect to 
the whole. 

As laws made in the solemn form by a commune concilium were 
upon the points of groat importance, and often the subjects of 
violent contest; they were in the nature of concords or compacts 
between the parties interested, and were sometimes passed and 
executed with the ceremonies suitable to such a transaction. The 
Constitutions of Clarendon (which too were called the ancient law 
of the kingdom, and therefore only to be declared and recognised 
as such) were passed in-’ that way. Becket and all the bishops 
took an oath to observe those laws; and all, except Becket, signed, 
and put their seals to them. The laws were drawn in three parts. 
One countei’part, or authentic copy, was given to Becket, another 
was delivered to the archbishop of York, a third wns retained by 
the king himself,' to be enrolled among the royal charters. i The 
Magno. (Jliarta of king John was executed with similar solemnity, 
and bore a similar ap})earance of a compact between the king and 
liis nobles. It was not uncommon that the people, as Avell as the 
makers, should be sworn to observe Jaws ; the assi^ce statutce, 'et 
juratce, are mentioned by Bracton as an article of inquiry before 
the justices in eyre in the reign of Henry III. 

The rotuli annales, or great rolls of the pipe, in which the 
accounts of the revenue were stated, are the most ancient rolls now 
remaining, and the series of them is perfect from the first year 
of Henry II. Besides this there is. still remaining in the same 
archives, a great or pipe roll, which has been supposed to belong 
to the f/th year of Mng Stephen, but has been proved by Mr 
Prypne and Mr Madox^ to be er^itled to an earlier date ; indeed, 
» Lftt. Hen. II., voL ir. p. 26. » Mad. Hist. Dis. Epist. 
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to belong to some year of Henry I.; and, according to Mr Prynno, 
to the cighteentli of that king. 

The plea rolls of the exchequer, now remaining, do not begin 
till the reign of Edward I. The oldest rules of tlie eurin ref/ia now 
extant begin with the first year of liichard 1., as do the o.v-s'Vkc rolh 
of the justices itinerant. Those of the hancum begin with the first 
year of king John, which is very near the first establishment of that 
court. There arc charier rolls of the chancery, of the tirst year of 
king John, and close rolls, fine rolls, jjatent rolls, liberate rolls, and 
Nomum rolls, of the second, third, and sixth year, of that king. 
All the beforo-incutioned rolls, except the greal rolls of (he pipe, 
are said to be now in the Tower of London, and are the earliest 
specimens of records that have been spared by the joint <lesti'ucti<m 
of time, wilfulness, and neglect. The cruerhavoc made by tlie.se 
enemies has occasionally excited a temporary attention to this im- 
portant article, and measures have, in consequence, been )>ursued 
for preserving such muniments as remained, fc^uoh events, in the 
history of our records, will be mentioned in their proper places.^ 

Among the records and valuable remains of antiquity wc must 
not forget the famous Damesdu;/ Book, which, though Doiuesdiiy 
not strictly a monument of a legal nature, yet has 
• this connexion with the history of our law, that it is said to have 
been made with a view to the establishment of t(.imire.s. This book 
contains an account of alt the lauds of England, except the four 
northern counties; and describes particulaily the ijuantify and 
value of them, with the names of their possessors. King Alfred is 
said to have composed a book of this kind about the year 900, of 
which this was in some measure a co[)y. This work was begun in 
1080, and comidcted in six years. It has always been esteemed of 
the highest authority, in questions of tenure ; and is considered by 
antiquarians as the most ancient and most venerable record that 
now exists in this or any other kingdom. The Black and lied 
Book of the Exchequer- seem very little more connected with our 
ancient laws than the foregoing work, except that in both of them 
was found a transcript of a law treatise whicli will be mentioned 
presently. 


1 See Ayloffe’s Ancient Charters, Introd. 

^ Domesday Book is a document belonging to the Receipt of the King’s Exchequer, 
and is in the Chapter House at Westminster. It is in two volumes. For a more satis- 
factory account of this ancient record we must refer the reader to a small quarto 
pamphlet, entitled, “ A short Account of soine Particulars concerning Domesday Poole, 
with a View of its being published. By a Meinber of the Society of Antiiiuarians.^* This 
is a performance of Mr Webb, and was read at the society in the year 1755. In tfiis 
little essay is brought together in one view all that had been said by former historians 
and antiquaidans on the subject of Domesday. 

By the muniftcence of parliament, Domesday has been printed ; but we must regret 
that this laudable regard of the legislature towards our ancient records lias not been 
seconded by the common attention which has been paid to every other publication since 
the earliest times of printing. The reader will be surj^rised when he is told that this 
book has no prefatory discourse, or index, not even a title-page, or the npnc of the 
printer : it is a mere facsimile, constituting a very large folio, full of abbreviation’s and 
signs, that cannot be understood without a key, and much previous information. 
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There are two treatises written in the reign of Henry II. whicli 
contribute greatly to illustrate the state and history of our law : 
the one is the Dialogue de Scaccario'^ before alluded to ; the other 
is the Tractatus de Legibus Anglim, by jGrlanville. 

The Dialogus de Scaecario has generally passed as the work of 
Gervase of Tilbury; but Mr Madox thinks it was written by 
Kiehard Fitz-Nigel, bishop of London, who succeeded his father in 
the office of treasurer in the reign of Richard I., and was therefore 
well qualified for such an undertaking. This book treats, in the 
way of dialogue, upon the whole establishment of the exchequer, 
as a court and an office of revenue ; giving an exact and satisfac- 
tory account of the officers and their duty, with all matters con- 
cerning that court, during its highest grandeur, in the reign of 
Henry II. This is done in a style somewhat superior to the law- 
latinity of those days. 

Glanville’s book is of a very different sort: this is written with- 
out any of the freedom or elegance discoverable in the 

(iLinvi o. formality and air of a professional 

work. It is entitled, Tractatus de Lcgilms et Gonsuctudinihus 
liegni Anglke; but notwithstanding this general title, it is con- 
fined to such matters only as were the objects of jurisdiction in the 
c^tria regis. Having stated this as the limit of his plan, the author 
very rarely travels out of it. Glanville’s treatise consists of four- 
teen books ; the. first two of which treat of a writ of right, when 
commenced originally in the mria regis, and carry the reader 
through all the stages of it, from the summons to the appearance, 
counting, duel, or assize, judgment and execution. In the third, 
he speaks of vouching to warranty ; which, being added to the two 
former books, composes a very clear accoxint of the proceeding in a 
writ of right for recovery of land. The fourth book is upon rights 
of advowson, and the legal remedies relating thereto. The fifth is 
upon actions to vindicate a man’s freedom ; the sixth, upon dower. 
The seventh contains very little concerning actions ; but considers 
the subjects of alienation, descent, succession, and testaments. 
The eighth is upon final concords ; the ninth, upon homage, relief, 
and services ; the tenth, upon debts and matters of contract ; and 
the eleventh, upon attorneys. Having thus disposed of actions 

1 Libet* JRuher and Liher Niger Scaccarii are two miscellaneous collections of charters, 
treatises, conventions, the number of hides of land in several counties, esciiage, and 
the like ; many of which, as well as the Dialogus de Bcaccario^ are to be found in both 
those books. The Lihm* Niger has been printed by Hearne, together with some other 
things, in two volumes 8vo ; of which the Liber Nige7' fills about 400 pages. He entitles 
it, ** JUxemplar vetusti codids {nigro velamine cooperti) in ScaccaHo,^^ The col- 
lector of the contents of the Liber Ruber is supposed by Mr Madox to have been 
Alexander de Swereford^ archdeacon of Shi'ewsbury, and an officer in the Exchequer in 
the latter end of Henry II. 

It seems as if the Dialogtbs de Scaecario had been considered as the whole of the Liber 
Niger^ till the publication of Hearne ; and since Mr Madox has pronounced Richard 
Fitz-Nigel to be th6 author of the Dialogue, and not Gervase of Tilbury, the whole of 
the Libei' Niger has been given to Gervase, though it does not appear for what reason. 
The Dialogue de Scaecario is published by Mr Madox, at the end of his History of the 
Exchequer^ See Nicholson’s Eng, Hist, p. 173 ; Hearne’s Idber Niger^ p. 17, 
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commenced originally in the cH7’ia n’r/vV. in his twelfth book lie 
treats of writs of right brought in the lord's com-t, and tlie mamicr 
of removing them from thence to the county coiu t and curia regia; 
which leads him to mention some other writs determinable before 
the sheriff. In his thirteenth book he speaks of assizes and dis- 
seisins. The last book is wholly upon pleas of the crown. 

The subject of this treatise is all along illustrated wi(h the forms 
of writs ; a species of learning which was then new ; was probably' 
brought into oi'der and consistency by Glanville himself ; and first 
exhibited in an intelligible way, and with system, in this book. 

The method and style of this work seem very well adapted to the 
subject : the former opens the. matter of it in a natural and pia - 
spicuous order ; while the latter delivers it with sufficient simpli- 
city and clearness. The latinity of it, however, may not satisfy 
every taste ; the classic car revolts at its rnggedness ; an<l the 
cursoiy reader is perpetually impeded by a new and harsh f)hrase- 
olog}'. But the language was not adopted without desig)!; the 
authoi'’s own accoimt of it is this : stglo vnlgari, cl rerhia curia- 
lihua uieus, cx indnafria, ad noiiliam compa^'audam, cis, qui hnjua- 
modi vidgarilaie minus aimt cxercitatid The author seems not 
to be di.sappoiiited in his design even at this distance of time; for 
•a person who reads the book through, cannot fail of finding in one 
place an explanation of some difficulty he may have met with in 
anotlier : the recurrence of the same words and modes of sjieaking 
makes Glanville his own interpreter. When the style of Glanville 
is mastered in this way, it will appear that many obscure sontenccH 
have been rendered such through too great an anxiety to ex[)re.ss 
the author’s raeauing; and perhaps it will not be an affectation of 
discernment to say, that the plain English which it is thus at- 
tempted to convey, may be seen through the awkward dress which 
this latinist has spread over it. 

If Glanville confines himself to a part only of our law, he treats 
that part with such conciseness, and sometimes in so desultory a 
way, that his book is to be looked upon i-ather as a compendium 
than a finished tract ; notwithstanding which, it must be considered 
as a venerable monument of the infant state of our laws ; and as 
such, will* always find reception with the juridical historian when 
thrown aside by the practising lawyer.. 

It has been a general persuasion that the writer of this book 
was Banulphus de Olanvilld, who was great justiciary to Henry 11. 
This great ofiicer, though at the head of the law, united in himself 
a political as well as a judicial character ; and it seems that Gian - 
ville was likewise a military man, for he led the king’s armies more 
than once, and was the commander w'ho took the king of Scots 
prisoner. It might therefore be doubted whether a person of this 
description was likely to be the author of a law-treatise containing 
a detail of the practice of courts in conducting suits. There w'as a 

^ Prolog, ad iinem. 



256 HENRY II. TO JOHN. [CHAP. IV. 

lianulphus de GlanviUd who was a justice itinerant/ and who, it 
is said, was a justice in the king’s court towards the close of this 
reign. If the author was really of this name, it may be doubted 
whether he was not the latter of these tyvo persons. Perhaps, after 
all, this work might be written by neither, but may be ascribed to 
the groat justiciary for no other reason than because he presided 
over the law at the time it was written, and might be the promoter 
of the work, and patron to its author. Whatever doubt there may 
bo concerning the author, there is no question but it was written 
in the reign of Henry II. — there are many internal marks to prove 
it to be of that period; and from one passage it seems to have 
been written^ after the thirty-third year of that king. If Glanville 
is the earliest writer in our law from whom any clear and coherent 
account of it is to be gotten, this book is also said to be tlio first 
performance that has anything like the appearance of a treatise on 
the stibject of juj-isprudeiicc since the dissolution of the Homan 
empire/* 

When this book is considered with, a view to the progress of our 
law, it makes a remarkable event in the history of the new juris- 
j)rudence. Notwithstanding the attempts of William the Conqueror 
to intj'oduco the Norman laws, and the tendency in the superior 
courts to encourage every innovation of that kind, not mucli had 
yet been done of a public and authoritative nature to confirm that 
law in opposition to the Saxon customs. The laws of William, 
excepting those concerning tenures and the duel, wore in the spirit 
and style of the Anglo-Saxon laws ; the same may be said of those 
which go under the name of Henry I. It is observed that the 
Constitutions of Clarendon, made about the eleventh year of Henry 
II. , are in the scope of them, as well as the style and language, more 
entirely Norman than any laws or public acts from the Conquest 
down to that time.^ It was not, then, till the reign of this prince 
that the Norman law was completely fixed here ; and when it was 
firmly established by the practice of this long reign, and had re- 
ceived the improvannents made by Henry, then was this short tract 
drawn tip for public use. It is probable this was done at the king’s 
command, in order to perpetuate the improvement ho himself had 
made, and to effect a more general uniformity of law and practice 
through the kingdom. The work of Glanville, compared with the 
Anglo-Saxon laws, is like the code of another nation ; there is not 
the least feature of resemblance between them. 

While the Norman law was establishing itself here, that nation 
gradually received an improvement of their own polity from us. 
The two nations had so incorporated themselves, that the govern- 
ment of both was carried upon the like principle, and the laws 

> Vide Log. Ang.-Sax. * Glanv. lib. 8, c. 2, 3. 

® Barr, Ant, Stat. This is not true if the Decrctum is to be considered as a treatise ; 
for Henry ,11. came to the crown in 1154, and Glanville being written after the thirty- 
third year of bis reign> could not appear till 1187 . Now the Deci'etum was published by 
Gi'atian in 1149. ^ Mad. Exch. 123. 



LEGAL TREATISES. 


257 


CHAP. IV.] 

of each were reciprocally commumeated ; a consequence not at all 
unnatural while both people were governed by one prince. Much 
more had been done of late in this country than in Normandy for 
the promotion of legal science. It was not till after the publication 
of Glanville, and even of Bracton and Britton, that the Normans 
had any treatise upon their law. One was at length produced in 
the Grand Coustumier of Morrnandy a work so like an Knglish 
))erfortnanee, that should there reinain any doiibt of its being 
formed upon our models, there can be none of the great similarity 
between the laws of tlie two nations at this time. 

There are some ancient treatises and statutes in the law of Scot- 
land which bear a still neanir resembl.ance to our English law. 
The close agreement between Glanville and the Itcgiam Maji-stalvm 
leaves no room to <loubt that one is copied from the other ; though 
the merit of originality between them has occasioned some discns- 
.sion. An essay ha.s been written expressly on this subject, in which 
it is said to bo cleaily proved, by the internal evidence of the two 
books, that Glanville is the original. It is observed by that Avriter, 
that Glanville is regular, metliodical, and consistent throughout ; 
whereas the liegiam Majestatem goes out of Glanville’s motluxl 
for no other assignable reason than to disguise the matter, and is 
thereby rendered confused, unsystematical, and in many places con- 
tradictory.^ To this ob.servation upon the method of the Jtcgiani 
Mgjestatem it may be added, that on a comparison of the account 
given of things in that and in Glanville, it ])lainly a])i)<'ars that 
the Scotcli author is more clear, explicit, and defined ; and that be 
writes very often with a view to ex])lain the other, in the same 
manner in which the writer of our Fleta cxi)lains his predoce.ssor 
Bracton. This is remarkable in numberless instances all through * 
the book, and is perhaps as decisive a mark of a copy fis can l)e. 
The other Scotch laws, which follow the llegiam Mojentatem, in 
Skene’s collection, contribute greatly to confirm tlie suspicion. 
These, as they arc of a later date than several English statutes 
which they resemble, must be admitted to be copied from them ; 
and so closely are the originals followed that the very words of 
them are retained. This is particularly remarkable of the reign 
of Robert' II. in which is the statute quia emptores, and others, 
plainly copied from our laws, without any attempt to conceal the 
imitation. These laws, at least, can impose upon no one; and 
when viewed with the JRegiam Mojestateru at their head, and com- 

1 The Coustumier of Kormandy^ according to Basnage, couhl not have been coinposcLl 
till the reign of Philip the Hardy, who came to the throne in 1272, and rcignetl tiftoen 
years ; and our Edward I. came to the throne in 1272. Upon this statement of dates, 
it is possible that it might be written after the time of Britton. The language seems 
to have a more modern form than that of Britton ; though this must be attributed to 
some other cause than such a small space of time as coulil by any possibility intervene 
between the writing of these two books. — (Euvres de Henri Avert 

* The essay here alluded to is written by Mr Davidson, of Edinburgh. Of this tract 
I have not been able to get a sight, and am obliged to the preface to the new edition of 
Glanville for this account of it. 

E 
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pared with Glanville and the English statute-book, they seem to 
declare very intelligibly to the world that this piece of Scotch 
jurisprudence is borrowed from ours.i 

The Itegiam Majestatem is so called, because the volume opens 
with those words : the prologue to Glanville begins Begiam Botes- 
tatem. This whim of imitation is discoverable among our own 
writers. Fleta begins his Prooemium in the same way, and goes 
on, for several lines, copying word for word from Glanville. Indeed, 
the leading idea in all is taken from the Prooemium to Justinian's 
Institutes. 

The law-language of these times was Latin or French, but more 
commonly the former. The only laws' of this time now subsisting 
in- Norman-French, are those which compose the first collection of 
William the Conqueror. All the other laws fron; that time to the 
time of Edward I. are in Latin. There are some few charters of 
the first three Norman kings which are either in Anglo-Saxon or 
in Latin, with an English version ; of which sort there are several 
now remaining in the Cottonian and other collections.^ , 

Without doubt the Norman laws of William wer-o proclaimed in 
the CQunty court in Anglo-Saxon, for the information of the English, 
who still continued to conduct business there in their own language, 
as they did in all inferior courts ; but in the curia regis and ad . 
scaccarium William obliged them to plead in the Norman tongue, 
as most consistent with the law there dispensed, and that which 
was best understood by the justices. However, notwithstanding 
this language was used in pleading and argument, all proceedings 
there, when thrown into a record, were enrolled in a more durable 
language, the Latin. This was the language in which all writs, 
Jaws, and charters, whether public or private, w^ere drawn, so that 
the Norman tongue was of no extensive use here ; nor was it till 
the time of Edward I. that French became of common use in .the 
laws, parliamentary records, and law-books; and this was not the 
provincial dialept of Normandy, but the language of Paris. 

It is believed tliat few were learned in the laws before the Con- 

^ It seems iiniiecessary to contend for the originality of the Itegiam Maje^tatem^ while • 
a doubt of much more importance remains unsettled ; this is, whether that treatise, as 
well as the others in the publication of Skene are now, or ever were, any paii; of the 
law of Scotland. Upon this point, some of the most eminent Scotch lawyers are divided. 
We find Craig and Lord Stair very explicit in their declarations against these laws, as 
a fabrication and palpable imposition ; on the other hand, Skene the editor is followed, 
among others,' by Erskine, Lord Karnes, and Dalrymple, who continually refer to them, 
as comprising the genuine law of Scotland in former times. That a large volume of 
laws, and law treatises should be pronounced by persons of professional learning to be 
part of their law and customs, and should be as positively rejected by others, is a very 
singular controversy in the juridical history of 'a country : nor is it less singular that 
this volume should bear such a close similitude with certain laws of a neighbouring 
state, whose legislature had no power to give it sanction and authority. While a fact 
of this sort continues unascertained, the history of the law of Scotl^d must be involved 
in greal; obscurity. See Craigii Imt, Feud,^, lib, 1, tit. 8, sect. 7. Stair’s fo. 3, 
tit. 4, sect. 27. Skene’s Preface to the Megium Majestatem, Erskine’s Prin. Karnes’ 
MistoHcai> Law Tracts; and Dalrymple’s Feudal Property^ passim. 

* Tyrrell, ii. lOL 
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quest, except the clergy. The warlike coiulitioa in which that 
people lived, and the extreme ignorance whicli univer- Miscdiunoons 
sally prevailed among the laity, left very little ability 
for the management of civil alfairs to any but the cl(;rgy, who 
possessed the only learning of the times ; in the reign therelbre of 
the Conqueror, in the great cause betw(;en Lanfranc and Odo, 
bishop of Bayeux, it was Agelric, bishop of Chichester, to whom 
they looked for direction. He was brought, says an ancient writer,' 
in a chariot, to instruct them in the ancient laws of the kingdom, 
ut Icijim term sa.2ne7itissinm‘s. It was the same long after the 
Normans settled here. 

In the time of Eufus, one Alfwin, rector of Sutton, and several 
monks of Abingdon, were persons so famous for their knowledge in 
the laws, that tliey were universally consulted, and their judgment 
frequently submitted to by persons resorting thither from'all i)arts.- 
Another clergyman, named Kanulph, in the same reign, obtained 
the charactei’ of invictus camidiem. So generally had the clergy 
taken to the practice of the law' at that time, that a contemi)orary 
wi'iter {a) saj s, wilhts clcricns imi causidicus. The clergy seem to 
have been the principal practisers of the law, and were the porsojis 
■who mostly filled the bench of justice. 

{a) William of MalniCHluiry, Tho clorgy supplying the lawyers, they would natir 
rally have recourse to tho law with which they were best ac<[uainte(J, the civil law, 
and the canon law, whioli, as onr author elsevvlicro observes, was fomided theroupt>n. 
In other words, they would liave recourse to the Komau law, modifietl, in matters 
ecclesiastical, by the canon law, the Homan church anti its law being esialtlished ant] 
recognisod by the state, .IJeiice the recognition of that law in the Lawn of the Von- 
qnero}\ and in th(^ Lejjes Hcnriei Prim% whieli formed the basis of ilio groat (,reati 80 s 
of Glanville and of Bracton, the fouiKlauons of our ctimtnon law. Thia., therefore, 
probability, documentary evidence and tho positive facts of history, coirilnno to 
show that tho origin of our law is to be traced back to the Human law, partly tlirouglf 
the traditions and iiistitulions established in this country during the pc^riod of the 
Roman occupation, and partly by reason of the restitution or revival of Homtiu law, 
through the medium of tho earliest profcssoi-s of law, the clergy. 

* Textus Hoff. ^ Dug. Grig. p. 21, 
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Havino travelled through the early peiioda of our law, through 
the profound darkness of the Saxon times, and the obscure mist in 
which the Norman constitutions are involved (a), we approach the 
confines of known and established law. In the reign of Henry III. 
begins the order of statutes on which legal opinions may be founded 
with certainty. Whatever statutes were passed before this reign, 
and whatever remembrance we may have of them in annals and 
histories of the time, they are considered as little more than the 
remains of antiquity, that illustrate indeed the inquiries of the 
curious, but add nothing to the body of legal learning. Moffna 
Glvavlxt, and the statutes of Merton and Marlbridge, passed in this 
reign, lie within the pale of the English law as now understood ; 
and furnish topics for argument, and grounds for judicial decision. 
From this time the history of our law becomes more authentic and 
certain. The constitutions now made produce determined effects ; 
we can trace in what manner they were afterwards altered and 
modified ; can generally fix the era of such alterations ; and can 
always rest secuin in the probability of our deductions, while we 
behold the consequences of them in the present state of our law. 

If the statutes furnish authentic documents on which we may 

(a) It is impossible not to observe that this darkness would have been lightened 
and this mist dispersed, had the author been more acquainted with the sources of 
information open to him, especially the contents ^of the Saxon laws and the Mirror 
of Justice^ and with the compilation called the 'Xawa of Henry L The satisfaction he 
expresses at having reached the realm of statute law and regular legal treatises, 
which would enable him to state what the law was at this and any subsequent period 
of his history, betrays the idea in his mind that thus to state the law at successive 
stages IB all that is involved in legal history. It is conceived, however, that it is 
desirable, as much as possible, to show the connexion between these different stages 
and the causes which have led to the changes to be observed. And this object it has 
been endeavoured, however imperfectly, to aid, in the notes. 
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rely with confidence, the grounds nnd lirineiplcs of tlic law are 
investigated and discussed by an author of this reign, whoso work 
may be considered as the basis of all legal learning; the treatise of 
Bracton will enable us to speak decidedly and fully upon every title 
in the law, wdiethcr civil or criminal. * The sketch wo liave just 
given from Glanville will now be filled up, and its deficiencies 
su])plied; many of the obscure hints, the dtmbts, and ambiguities 
with which that author abounds, will be elucidated; and the 
whole of our law explained with consistency, and upon undeniable 
authority. These are the materials from which the juridical his- 
tory of this king’s reign is to be collected. Bor the matter which 
they furuish, it may not he raising the expectations of the reader 
too high, to promise him a full gratification of his thirst for legal 
antiquities, and the knowledge of judicial proceedings in all their 
branches. It is rather to be feared, that every one may not entirely 
assent to the reasons which induced us to enter so minutely into 
the detail of things ; it is thought, liowever, that it would bo less 
pardonable to give a scanty relation, wlicrc the sort of information 
which is most likel}’^ to engage the curiosity of a law 3 -er depends 
very often u})on circumstances and passagc.s apparently trifling. 

The reign of this king, and the remainder of this History, will be 
divided, coiiformahly with the nature of tho materials froui which 
it is formed, into the alterations made by statute, Jind those ruado 
by usage and the decisions of coiuts. These two sources of valua- 
tion will he pursued soparatcl}', and the amendments made b^yeitlier 
stated distinctly, and by themselves. We shall first consider the 
statutes, and then the decisions of courts. In the present reign we 
begin with Magna Charta, 9 Hen. Ill,, that being the- earliest 
statute we have on record. 

Henry III. in the first year of his reign, on the 12th of November 
121G, being then only nine y^ears old, by the advice of Gualo, tlie 
pope’s legate, and of the earl of Pembroke, in the gi’and council of 
the realm, renewed the Great Charter which had been granted by 
his father, together with such alterations and amendments as the 
circumstances of the times had made necessary,^ In the September 
or November following, a new Magna Charta was sealed by the 
pope’s legate and the earl of Pembioke, with several additional 
improvements ; at which time the clauses relating to the Forest 
were first thrown into a separate charter, making the Chxxrta dc 
Forestd.^ 

When the king was declared of age, it was thought that so im- 
portant an act of his infancy as this should bo confirmed ; accord- 
ingly, in the ninth year of his reign he confirmed the act of the 
pope’s legate and the earl of Pembroke ; and granted Magna 
Charta and Charta de Forestd in the form in which they had sealed 
it, and as we now have them.® 

Thus was the text of Magna Charta and Charta de Foresta, after 

» 2 Bla. Tracts, iL Intr. ^. _ J Itid. d. 52. fiO. * 
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many alterations, finally settled ; nor has there in succeeding times 
been any amendment made therein. The solicitude of later ages 
was to obtain frequent eonfirmations, and a strict observance of 
these grand pillars of our constitution ; by occasional interpretations 
to explain any difficulties which might appear in the construction 
of them ; and to enlarge the benefits they were designed to confer. 
What were the benefits, liberties, and advantages secured to the 
people by these famous charters (a), and what is the form and style 
in which they are conceived, it is now our business to inquire. 

(a) This, which is one of the most interesting questions in our legal history, cannot 
be understood without some reference to contemporary history. There can be no 
<loubt, it appears on the face of the charters, and is a notorious historical fact, that 
the barons were the main promoters of the charter ; and d •priori it might be expected 
that they would be directed, primarily and principally, at their protection from the 
exactions and oppressions of the sovereign under the feudal system ; and there can 
be no doubt that those oppressions and exactions had been cnorinous, and that some 
of the most revolting features of the feudal system, especially with reference to the 
custody of female wards, had been grossly abused by the sovereign, and more parti- 
cularly by John. There is a passage in the Hhtorij of Sir J. Mackintosh in which he 
hints that this sovereign had so abused the facilities afforded by these wardships, and 
contemporary history quite bears out the suggestion. Naturally enough, therefore, 
the barons would direct their efforts mainly to the restraint of the arbitrary power 
of the crown with reference to the incidents of the feudal system, which, it will be 
observed, only applied to those who held by military tenure, and not, therefore, * 
directly to the great body of the people ; those who held of the military tenants by 
socage or villenage — that is, by plough-service, or the dwellers in towns and cities, 
who, if they held of the crown at all, held by burgage tenure, and could only be 
subject to pecuniary exactions. On the other hand, it is to be borne in mind that 
the incidents of the feudal system applied as between the barons and their military 
tenants, not less than between the sovereign and the barons ; and contemporary his- 
tory shows that all the oppressions and exactions which the sovereign practised upon 
them, they, with a hundredfold greater cruelty and rapacity, practised upon others. 
This is equally manifest whether w^e turn to the contemporary chronicles, or take the 
account given by an acute modern historian, such as Sir J. Mackintosh. The latter 
indeed quotes from the chronicles some passages which present a terrible picture of 
the oppressions and cruelties practised by the barons and their knights upon the 
people all over the country. And there was this terrible difference between their 
oppressions and those of the king, that they were everywhere, whereas his tyranny 
was necessarily somewhat limited by the localities in wdiich he happened to reside. In 
every county, however, there w'ere a host of these feudal barons and knights, each with 
a fortress or castle, in which was a dungeon, and where the most abominable cruel- 
ties were perpetrated, without any possibility of aid from the law, except in the form 
of armed force and a regular siege of the castle. Hence, in some instances, indeed, 
as in one very remarkable case in 1224, when one Falcon de Breaute actually seized 
upon the king’s justices, and imprisoned them in his castle, Henry III. had to lay 
siege to his castle for two months with a strong force in order to take it, and thus 
vindicate the law and rescue his judges. This single incident, which is narrated in 
all the chronicles under the year 1224, and occurred, be it observed, in the year 
when the charter was for the third time ratified bV Henry IIL, will do much to illus- 
trate the character of the age and the real nature of the charter, especially, for in- 
stance, as to the remarkable stipulation put into the mouth of the sovereign in the 
cardinal clause — the celebrated **nullus liber homo^^ clause — which is so often quoted 
as the palladium of our liberties, 7iec super eum we will not come upon 

him with an armed force; nisi per legem terree” ^.c., by the sheriff or his officers, 
who would doubtless have been hanged by such gentlemen as Falcon de Breaute 
over their castle walls, if they had dared to attempt to interfere with them. Read by 
light of contemporary history, this clause, which is so loudly vaunted as the 
palladium of liberty, did but give impunity to tyranny. For in that age, when the 
civil power was so weak as to be powerless against the military barons and knights 
e ach secure in his castle — to say that they should only be touched by the ordinary 
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The copy of Moxfna Chnrfa in our statute-book is taken frt)in tlie 

course of law was to say that they should enjoy iuipunitv. A referonec to the 
chronicles heiween the years 1216 ami 1224 will .sho^v that iu every pari of the 
country the barons >vere practising^ the most terrible oppressions, althoug;b it is 
equally true that the king:, on his part, was pructisinsr whenever ho could, the most 
terrible cruelties upon them, and that in point of enultv ho perha]).s surpassed Ihem. 
though not ill rapacity* In such a state of things, of course they would naturally be 
very anxious to protect themselves, although, us regarded the great body of ‘the 
people, they were the oppressors. And ilie ]>oint of greatest iuteivst in (he charter 
is how far there were any provisions introduced for the protection of the pcoj)lc. The 
people, be it observed, were out of the scope of tlie feinlal svstein, in its strict and 
l^roper sense, which was purely military. They held, whether as frceholdom or as 
villeins, by plough -service, or such other rustic service, or they held in burgage. 
TlTicy, therefore, were not siiVvject to those incidents of the feudal system whieJi 
afTordod so man}’’ pretexts for oppression ; and tlie aggressions upon them were of a 
wholly ditlbrent and more lawless character, which may be gathered ]nTtty clearly 
from the chronicles and the fl//r?'or y violent seizures of their property, under colour 
of distresses, or seizures of their persons to extort ransoms, by imprisonment in the 
numerous castles, of which there >vcre many hundreds — uj^wards of a thousand -in 
diflerent parts of England, each governed by a warden or ‘‘constable,’' that term 
not signifying, as it does now, a peace-officer, but a very ditlbrent sort of character, 
the keeper of some strong fortress, ivith a deep dungeon, the scene of dreadful <wncl 
ties and extortions. Then the rivers, wliich then were swarming witli fish (not 
having been befouled and polluted by tow'ns), yvero too often monopolised by the 
local tyrants by means of “weirs'^ or fishing dams. And merchants were subject 
to ruthless extortions, under the name of tolls, iji going througli the lands of tliesc 
feiuLal tyrants to get to the towns %yhere they carried on trade. Thus on every 
side the pcoi>le were subject to oppressions, and robberies, and cruelties ; and the 
practical way to tost and appreciate the charters is to liear all this in mind, 
and see how far its different provisions tended to protect the jieoplc from these op- 
pressions, which resolves itself into a twofold <picsiion ; first, how far ih<*y wore pro- 
hibited ; and, next, liow far they were to he prevented. The mere declaration tliat 
they were prohibited came to little in that age. Such declanitions had been made in 
favour of the laws and liberties of the people b^" every sovereign since the Compiest, 
and as uniformly disregarded and set at nought. I’hc great point was as to the prac- 
tical means of preventing these things, which it is manifest could only be done by 
securing the suprcnuic}" of law, and this could only be done by improving and strengtli- 
eiiing the judicial constitution of the country, and enabling them to carry out the 
law. But hero, again, was a great difficulty. Qitis cunfodiet cm-todrs ’f Wlio 

should keep the guardians themselves under control ? The slierifis and justices of 
the king M ere themselves generally knights or barons, who belonged to the very same 
class as the oppressors of the people, and \vho -were as ready, for fees or salaries, to 
practise for tlie cnricbment of the king the same e.xactions and oppressions which 
others of the same order practised for their own. Hence, though justices itiner- 
ant had been going their circuits since the reign of Henry L, their exactions and 
oppressions, in levying fines or amercements,” (which, there is reason to suspect, 
was the great reason of their appointment) w^crc bo intolerable, that it appears the 
people often dreaded their approach, regarding them as oppressors instead of protec- 
tors, and actually remonstrated against them being sent oftener than once in 
seven years. That the charter did not altogether give satisfaction to the great body 
of the people in the age in wliich it u'as granted, and that even where its terms were 
satisfactory they were not carried out, is manifest from a chapter in the Mirror, en- 
titled, ^‘The Defects of the Great Charter/' which will afford the best possible com- 
mentary upon it, and which commences thus : Seeing how the law of the realm, 
founded upon forty points of the great charter of liberties, is damnably wUuaal by 
the governors of the land, and by statutes afterw^ards made contrary to some of the 
points ; to show the defects or defaults in these points, I have put this chapter, first 
of the defects of the great charter/^ And then a variety of points are mentioned, 
on each of w'hich the comments made will be inserted in the notes to the clause in 
M'^hich it arises. This, it is manifest, will lie that contemporaneoiis exposition which 
is the best x>ossible commentary on any ancient statute, whence the change, subse- 
quently made, from justices itinerant, who went yearly, to “justices in eyre,” who 
went only septennially {vide ante). In such a state of, society, it is manifest that, 
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roll of 25 Ed. I., and is only an Inspeximus of the charter of the 
ninth of Henry III., so called from the letters patent prefixed in 

as Guizot points out, the great difficulty was in the guarantees or securities for 
liberty. As to tlio law, there was no doubt about it at all. And the very necessity 
for repeatedly affirming it showed the real difficulty lay in its execution and enforce- 
ment. It is to this point, then, principally, as by far the one most practically im- 
portant, the readers of the charters must attend, in order to judge of their x)ractical 
worth and value. Mere declarations of that law, no doubt, were in that age not 
without value; but it must be evident that the great point was, what guarantees or 
safeguards should be provided. Two points, then, have to be kept in mind in 
examining the charter : first, what provisions it contained to protect the people not 
only against the king, but against the barons and other powerful persons; and next, 
what provisions it contained for practically carrying out these protective enactments. 
As to the first point, it is remarkable that, as already observed in the chief clause, 
the celebrated "^nMllus liber homo'* clause certainly applies to all freemen, though it 
contains no practical guarantee, as the commentator in the Mirror observes, but 
rather takes oiic away, or tries to do so, by making the sovereign undertake not to 
come upon any freeman, except in due course of law, which, as the great oppressors 
of the people were too powerful for the ordinary course of law, would secure them 
•from any eficctive measures of redress, unless, indeed, they actually proceeded to 
levy war. But then it does not apply to villeins, a large and important class, com- 
prising still the great body of the people, who, as the Mirror points out, were not 
slaves, nor to be regarded or treated as such, or as if they had no personal rights, so 
that they could bo beaten or imprisoned at leisure; yet tlic charter contains not a 
word in their favour, and hence, as the Mirror says, in a passage at the end, written 
not long after the final confirmation of the charter }>y Edward 1., *^ft is an abuse to 
hold villeins for slaves, and this abuse causeth great destruction of poor people, and 
is a great offence” (c. v. s. 2) ; but there is nothing against it in the Mirror, And 
although, in the clause about amercements, all villeins are included, us well as all 
freemen, and it is said that their amercements must be, saving tlicir “ wains or 
waggons, that was as much for their lord's benefit as their own, and indeed more so, 
since they could only use their waggons upon their lord’s lands, having no property 
of their own. As regards the great body of the freemen, the common freeholders, 
no doubt they appear to share in most of the principal clauses in the charter in 
which they could be included — those relating to personal liberty and rights of pro- 
perty, &c. Hut the bulk of the charter relates to feudal matters which concerned 
the barons and knights who held by military tenure, and the only guarantee con- 
tained in the first great charter consisted, in fact, as Guizot points out, in their own 
assumption of supreme powers; for it was provided by John’s charter that a select 
body of the most powerful barons might, if deemed the charter to have been in- 
fringed, make war upon the king to comi)ol its observance — i.c., its observance ac- 
cording to theAr ideas, which was, as Guizot says, the right of civil war ; and accord- 
ingly it led to civil war, wdiich lasted, more or less, for many years, and in the result 
it is remarkable that a charter was obtained in several respects U^b favourable to 
the people than the jlrst^ and especially in the omission of the important provision 
that scutage should only be levied by consent of a common council of the realm, 
which contained iii it the germ of a representative assembly, the efieatual guarantee 
of popular liberty, at all events against the crown. And as the provision for a 
guarantee of the charter by the barons was omitted, there was no additional guar; 
antee or security afforded by the charter, as now finally settled ; and it consisted 
entirely of declarations of the law, no doubt, in that age, so far as they went, useful 
and valuable. As to this, indeed, one of our historians, Dr Henry, observes, that 
the charter was conceived entirely in the interest of the nobility, and that the only 
article in favour of the people — ^the one which applied to the barons the same enact- 
ments 'ijhich .they had applied to the king — was inserted at the instance of the king 
Eng,^ V. 1). This, however, is not a fair representation, for though it may be 
that the charter was conceived and intended chiefly in the interest of the barons, it 
did contain provisions which embraced all freemen, and, moreover (what is of infi- 
nitely greater importance), it contained the gJreat principles which, though perhaps 
intended for the benefit of a class, proved the fruitful germs of rights and immuni- 
ties for the whole body of the nation, and were growing and developing for ages. 
To trace this progress and development is the great object of the legal history of the 
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the name of Edward I. Inspeximus! Ma(j7imn Charfnm ihvnhii 
Ilenrici quondam regis Anglkv pafria nostri do I dwrhiiibus Anglia: 

sulisequent periods. No one will regret the insertion of nn adinirablo passage from 
t>ir J. Mackintosh, in which that groat historian sums up in a iiiastorlv manner IIjo 
elFect of Juhii^s charter: “ parU of the great charier were pointed against the 

abuses of the power of the king, as lord ]>araiuouiit, and liave lost their impi»rtance 
since the downfall of the system of feuds, winch it was their purpose to miiigalc. 
But it contains a few maxims of just government ajiplicablo to all places and times, 
of which it is scarcely possible to overrate tho imporiaucc of the lirst ])romulgution 
by the supreme authority of a powerful and renowned nation. Some clause,--, though 
limited in words by feudal relations, yet covered general principles of equity, which 
were now slowly unfolded, by the example of the charter and their obvimjs applica- 
tion to the safety and well-being of the whole eoinmunity. Aids or as.-iislance in 
money were dne from any vassal for the ransom of his lord\ for the knighling of his 
eldest son, and for the marriage of his eldest daughter. But they were ofien ex- 
torted when no such reasons could be urged. Escuage or seutage was a pecuniary 
compensation for military service, but as the api)ro;ich of Mar 'was an easy pretext, 
it >vas liable to become abused. Talliage, an impost assessed on cities and towns, 
and on freemen who owed no military service, according to an estimate of their in- 
come, was in its nature very arbitrary. The barons, in their articles, required a ]>ar- 
liamcntary assent to tljc tailiagos of London, and all other towns, as mneh us tu the 
aids and scutages which fell u])on themselves. By the charter itself, iu>\\evt!r, tab 
liage was omitted, though the liberties of the town were generally asserted, lint it 
contained the. memorable ]n*ovision : “No scutage or aid shall be raised in our king- 
dom (except in the above three cases) but by the consent of the general council ” — a 
concession suflicient to declare a principle wJiicJi could not long remain barren, that 
the consent of tlio commnuity is cs.^jcutial to just taxation. 3iy the charter, us con- 
firmed in the next reign, oven scutages and aids were rcserv(.'d for further considera- 
lion. But the formidable principle had gone forth, thougli every species of impost 
M ithout ilic consent of parliament 'W’as not renonneod cxf)ressly until the ro/ijinttado 
chartarain, in tho ‘ioth Edward I., fourscore years after the grunt of the Ibeat 
Charter. “To constitute the common council of the kingdom/’ says the cliavter, 
“we shall cause tlie prelates and greater barons to be summoned, and shall tlircet 
our sheriff’s to suuinion all wdio hold of us in chief.” To tlie nj)p<*r hotiHc of parlia- 
ment this clause is still applicable. .From the lower house it essentially tUtl’erK by 
excluding representation. It presonlB, hoxvcver, the first outlines of a ]»urliamcTi1ary 
constitution. The 39th article of the charter is that which forbids arbitrary im- 
prisonment and punishment w'ithout lawful trial ; ‘ Let no freeman bo iiuprisonecL 
&c,, otherwise than by the legal judgment of his i>eers, or by the k-nv of the land.’ 
In this article are clearly contained the habeas coi'pus ami tho trial by jury, the nujst 
etrectual securities against oppression which the w'isdoin of man lias hitljorto been 
able to devise. ‘ We xvill sell, delay, or deny justice to no one.’ No man can carry 
furtlicr tho great princiide that justice is the great debt of the government to the 
people, which requires that law be rendered chcaf>, jirompt, and equal. Tlie ijrovi- 
sion which directs that the suj>remc civil court shall be stationary instead of follow- 
ing the king’s person, is a proof of that regard to the regularity, acccHsibilily, indc- 
pendence, and dignity of public ju.stice xvhich characterises that venerable monument 
of English liberty. The language of the Great Charter is simple, brief, general 
without being abstract, and expressed in terms of authority, not of argument, yet 
commonly so reasonable as to carry Mdth it the intrinsic evidence of its own fjtnes.s. 
It was understood by the simplest of the unlettered age for Mdiom it was intended. 
It was remembered by them, and, although they did not perceive the extensive conse- 
quences M'bich might be derived from it, their feelings were, how^ever unconsciously, 
elevated by its generality and grandeur. It was a peculiar advantage that the con- 
sequences of its principles were, if we may so speak, only discovered slo^vlj and 
grfidually. It gave out on each occasion only so much of the spirit of liberty and 
reformation as the circumstances of succeeding generations required, and as their 
character w'oiild safely bear. For almost five centuries it was appealed to as the 
decisive authority on behalf of the people, though commonly so far only as the 
necessities of each case demanded. To all mankind it set the first example of the 
progress of a great people for centuries in blending the tumultuary clemocracj" and 
haughty nobility with a fluctuating and vaguely united monarchy, so as to form. 
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m hcRC verba. Then follows Magna Cltarta nearly in the form of 
that granted by Henry III. (a) 

Mwjrm GJuirta contains fifty-seven chapters, composing a rhapsody 
of ordinances for the settling or amendment of the law in divers 
particulars at that time anxiously contended for. The whole 
is strung together in a disorderly manner, with very little regard 
to the subject matter. If we were to judge, from the face of the 
instrument itself, of the chief design of the barons in obtaining this 
charter, we might be inclined to think that their great object was 
to ascertain the services and burthens arising from tenures ; for the 
first six chapters are wholly confined to that subject, and many 
others relate incidentally to the same point ; the consequence of 
which is, that many parts of this famous charter have become 
obsolete, and, to a modern reader, almost unintelligible. Other 
parts of it, however, arc extremely worthy of notice, even at this 
day ; as they, at the time, contributed to confirm, if not establish, 
certain branches of our juridical constitution ; and, what is more 
important, to lay down certain general principles, which have hud 
an extensive influence on our law in all its branches ever since ; as 
our civil liberty and private rights became therejby better defined, 
and were considered as settled on the firm basis of parliamentary , 
recognition. 

To explain in what manner this was done, it will be proper to 
state at length the subject of Magna Charia ; which we shall 
attempt in an order differing from that in which the 
agna. lar a. appears, but wliicli will, perhaps, bring the contents 
of it into a clearer light than the original appears in. Wo shall 
first speak of such provisions as are of a. more general or miscel- 
laneous nature ; then of those which relate to tenures and property ; 
after which will follow the regulations ordained for the administra- 
tion of Justice. 

The address and general preamble to the charter are deserving 
notice, as they show the form in which these solemn acts were 
usually authenticated ; it is addressed in the name of the king, 
“ To all archbishops, bishops, abbots, priors, earls, barons, sheriffs, 
provosts, officers ; and to all bailiffs, and other our faithful subjects, 
who shall see this present charter, greeting. Know ye, that we, 
unto the honour of Almighty God, and for the salvation of the 
souls of our progenitors and successors kings of England, to the 
advancement of holy church, and amendment of our realm, of our 


from these discordant materials, the only form of free government which experi- 
ence would show to be reconcilable with widely extended dominion ” History of 
England^ v. 1,) 

{a) Varying in some respects from the charter of John, as that did from the articles, 
but no doubt substantially the same. It is to be observed that the author’s citations 
are all from the Inspeximvs charter of Edward I., which it is necessary to notice, be- 
cause the arrangement and numbering of the charters varies in every one of them ; so 
that reference to that of Edward I. will not apply to any of those of Henry III. The 
author’s are all to that of Edward I. 
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mere and freewill,! have given and granted 2 to all archbislKiji.s, 
bishops, abbots, priors, earls, barons, and to all freemen of this <>ijr 
realm, these liberties following, to be kept in onr kingdom of Kng- 
land for ever/' » i os. 

. Such is the manner in which the provisions Mmjna Churla 
are introduced ; after which comes llic first chapter, coiituining a 
general grant in the following terms : “ First, we have granted to 
Ood, and by this our present charter have confirmed, for us and 
our heirs for ever, that the church of England shall he fn'c, and 
shall have all her whole rights and lihertics inviolable (o). We 
have granted also and given to all the/Vr( j/?e« of our retdm, for us 
and our heirs for ever, these liberties undoj-written, to have and to 
hold, to them and their lieirs, of us and our heirs for ever." What 
these liberties were W'C shall now inquire. 

It was ordained that the city of London shall have all tlu* 
ancient liberties and customs which it had been used to enjoy ; and 
that all other cities and towns, and the barons of the cinque or 
other ports, should ])Ossess all their liberties and fr(?o customs.-* 
As many exactions had been made during the reigns of Eiebanl 
and John for erecting bulwarks, fortresses, bridges, and banks, con- 
trary to law and right, it was declai'ed that ^ no toAvn or freemen 
should be distrained to make bridges or banks, but only those that 
%vero formerly liable to such duty in the reign of Henry .11., a period 
which w'as often referred to, as an (•xaiujdc for <!(nreetion of 
enormities, and the due observance of the laws. For the same 
reason, none were to a 2 )propriate to themselves a several right-'' in 
the banks of rivers, so as to exclude others from a j>assage there, or 
from fishing, except such as had that right in the reign of Ibmry 
II. (6).*j All weirs in the Thames and Medway, and fill over Eughmd, 

(a) The Mirror^ upon this point, says, It was necessary toordnin a tsorponil punish- 
ment — namely, to the lay judges, the king’s ministers, and ofcheis, who judge clerks 
for mortal crimes to corporal punishments, and do tletaiii their goods after tlicir pur - 
gation ; and to those secular judges who take upon them cognisance <if causiis of 
matrimony and testaments, or other sj>ecial things * ic, v. s. 2). And, accordingly, suh- 
sequent statutes were passed to restrain the lay judges from these latter iriattcrs. As 
to the other point, the cognisance taken by secular judges of the oficnccs of clerks, it 
is remarkable that it was the very point on which the controversy aroscs between 
Henry II. and the Archbishop k Becket; and, according to the Mm'or, it was an 
abuse which ])lainly shows that the Constitutions of Clarendon were not considered 
laws. 

(b) Trtie comment of the il/frror upon this is, ‘‘The point which forhicldeth that 
rivers be defended is misused, for many rivers are now appropriated and put in de- 
fence which used to be common for fishing in the reign of king Henry 1.” (c. v. s. 2). 
Hence it is manifest that the clause was understood to be in pari materia with the 
next mentioned, and which, therefore, our author couples with it as to the weirs. 
The intention evidently was to prevent any persons from appropriating to themselves 
a fishery in any part of the rivers which was common property, and thereby commit- 
ting a purpresture, as it was called in ancient times, ixam ponr-pren^ an enclosure. 
Thus Glanville, in treating of purpresturcs, says that to erect any obstruction over 
public waters, across their regular course, was to be considered as such {Me Glanville, 
lib. xiv.). Nor would it of course be less unlawful if in a public navigable river it 

^ Bpontarmi et bond voluntafe nostra. ® Dedimm et concessimus. 

^ Mag. Chart., ch. 9. ^ Thid. ch. 15. 

^ Vide Harg. Tracts^ p. 7, De defensione reparise,’ kc. ^ Mag. Char. ch. 10, 
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were to be destroyed, except such as were placed on the coast. ^ 
One standard of weights and measures was established^ throughout 
the kingdom. 

A provision was made respecting merchant-strangers, which 
evinces how very early a regard was had to the interests of trade. 
Before this, it , should seem, that merchant-strangers, though in 
amity, used to be laid under certain prohibitions for it was now 
provided,* that all merchants, unless they were before publicly pro- 
hibited, should have safe and sure conduct in the seven following 
instances : 1st, to depart out of England ; 2dly, to come into Eng- 
land ; 3dly, to tarry here ; 4thly, to go through England, as well 
by land as by water ; Sthly, to buy, and sell; Gthly, without any 
manner of evil tolls ; 7thly, by the old and rightful customs. But 
this was only while their sovereign was in amity with our nation ; 
for, in time of war, merchant-strangers, being enemies, who were 
liere at the beginning of the war, were to be att.ached, without 
harm of. their body or goods, till it was made known to tlu; king or 
his justiciar® how our merchants were treated in the enemy’s country, 
and they were to be dealt with accordingly. 

Those are the i^rovisions of the Great Charter that are not easily 
reducible to any of the following heads, to which we are now pro- , 
coeding. We shall first speak of the regulations relating to tenures. 

If any earl, or baron, or other person holding of the king 
cnuios. chief by knight service, died, and at the time of his 
death his heir was of full age, it was ordained, that he should have 
his inheritance upon paying the old relief ; that is, the heir of an 
earl was to pay for his earldom £100, the heir of a baron for his 
barony 100 marks, and the heir of a knight 100 shillings for every 
knight’s fee ; and so in proportion (a).® 

Notwithstanding these reliefs of baronies and earldoms are called 
the old relief, we have before seen, that in the time of Glanville 

obstructed the navigation, although the purview of these clauses appears to have 
been leather the fisheries. Weirs were large dams made across rivers, either for the 
taking of fish or the conveyance of water to a mill; and the peculiar kind mentioned in 
the charter by tUc’terni keydells, were dams having a loop or not in them, and furnished 
with wheels and engines for catcliing fish. They are now called kettles or kettlc- 
ncts, and are still in use on the soa-coast of Kent and Cornwall. The removal of 
them from the Thames and Medway is directed in several ancient charters beside tlie 
present, by John in the first Great Charter, and by Henry III. in his first charter. 
So they were afterwards prohibited by various statutes (Stow's b. i. c. viii.) 

Henry III. prohibited weirs in the Thames under the penalty of £10, an enormous 
gum in those days; and afterwards the penalty was increased to 100 marks, or 
£00, 13s. 4d., as much as the whole salary of a judge or chancellor in those days, and 
probably equal at least to £1000 in our own time — -perhaps to £2000, 

(tt) Here, again, how practical the commentator in the Mirroi^ is : This seemeth to 
be defective, for as the relief of an earldom was to decrease on him who held less ; so 
it seemeth that 'it was to increase as much, if an earl held more, so as he who held 
two earldoms, and who held an earldom and a barony, shall pay as an earldom and a 
barony ; and so of other fees, if they be not expressed in the charter, that the fine of 
one hundred pounds be not on an, earldom, for no point increased ; and so of other cer- 
tainties/* 

^ Ma^. Char. ch. 23. * Ibid. ch. 25. « 2 Inst., 57. 

* Mag. Char. ch. 30. * Capitali justiciaro nostro. ® Mag. Char. ch. 2. 
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such reliefs were not fixed by law, hut depended on the pleasure <»f 
the prince, and therefore must have been a ground of continual 
discontent ; the knight’s relief hero prescribed is the same os it was 
in Gian V file’s time.^ 

In cases where the heir was within age at the death of his ances- 
tor, it wp provided, 2 that the lord should not have the ward of him 
nor of his land before ho had taken homage of him. Tld.s was in 
confirmation of the common law .stated by Glanville,3 and was now 
enacted for better security of heirs against their lords ; namely, tliat 
before the lord should have benefit of the wardship, he should be 
bound to two things : 1st, to warrant the land to the heir ; 2<lly, to 
acquit hiin from service, and other dutie.s to be done and paid to all 
other lord.s ; both wliich the lord was hound to do, if ho had accept'd 
homage of his tenant (a). It was moreover declared, in confirma- 
tion likewise of the common law, that when such a ward came of 
age, that is, to twenty-one years, he should have his inherilanoe 
without relief and without fine (/>). Notwithstanding such heir 
within ago was made a knight, and so might bo judged fit to do 
the service of a knight himself, it was provided, that though this 
might discharge his ]>erson from ward, yet his land should remain 
in the (mslody of his lord till he came of ago. 

• The obligation to restore the inheritance lo (he heir, without 
de.struction or waste, was ascertained more prcci.sely, though in the 
spirit of the old common law.^ It was enjoined'* that the 
keeper of the land (that is, the guardian of such an heir within 
age) should only take reasonable issues, and reasonable custom, s 
and services, AA'ithout making destruction and wa.ste of his men, his 
villains, or his goods. Where a committee of the custody of the 
king’s ward, whether he was the shoritf, as was then usual, or any 
other person, was guilty of Avaste or destruction, ho was to make 
recompense; and the land was to he committed to two discreet 
men of that fee, Avho were to account for the issues. Likewi.se, 

(a) Hero the Mirror observes, The point ib defective {though it 1)0 that it in 
grounded upon law, to bind the birds of fees to warrants by taking of homages, whof-hta* 
they took them of the right heir or not), because it is not exjiressed who should bo 
guardian of the fees in time of vacancy, and have the issues in the mean time, in castes 
where the right heirs fly from their lord.s, and cannot or will not do them homage.” 

(&) Upon this the MiYroj* observes, ‘^The point is defective, for as much as no dif- 
ference is expressed between the heirs male and the heirs female ; for a woiiutn hath 
her age wlien she is fully of fourteen years, and the seven years bcsitles w£U’o not 
ordained first but for males, who, before the age of twenty-one, v^ere not sufficient to 
l>ear arms for tlie defence of the realm. And note that every guardian is chargeable* 
to three things — (1) that he maintain the infant sufficiently; (2) that lie maintaiu 
his rights and inheritance without waste; (3) that he answer and give sati.sfaction of 
the trespasses done b}^ the infant/' The defects of the. point of disparagement, it in 
added, aiipeareth among the statutes of Merton, in 'which there is a jirovision con- 
nected with the subject. And the default of freebench and widows, in the «/»nic 
manner, on which point it is sufficiently expressed that no woman is dowable if elie 
have not been solemnly espoused at the door of the church or monastery and there 
endowed. The Mirror elsewhere says, that every one might endow his wife, ad oiiium 
ecclesice, without the consent of the heirs. And so it is in Glanville. 

Vide cLfite, 127. * Mag, Char. ch. 3. " Vide 120. 

♦ Mag. Char. ch. 3. ® Vide ante, 114, 115. ® Mag. Char. ch. 4. 
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where the king gave or sold the custody, and waste was done, the 
custody was to be forfeited, and to be committed to two persons of 
that fee, as before mentioned. It was also directed, that those who 
had the custody of the land of such an heir^ should, out of the 
issues and profits thereof, keep up the houses, parks, warrens, ponds, 
mills, and other things appertaining to the land, and should deliver 
to the heir, when ho came of full age, all his land, stored with 
ploughs and other implements, at least in as good condition as ho 
received it in. It was provided, that all the above-mentioned 
regulations should be observed in the custody of archbishoprics, 
bishoprics, abbeys, priories, churches, and dignities vacant that be- 
longed to the king ; with this exception, that the custody of them 
was never to be sold (a). As to abbeys not of the king’s founda- 
tion, it was declared that the patrons of them, if they had the 
king’s charters of advowson, or had an ancient tenure or possession, 
were to have the custody of them during their vacancy. 

In addition to these provisions, it was moreover declared, as it 
had been before held at the common law, that heirs should be 
married without disparagement.^ 

Several abuses of purveyance, as well as of tenures, were removed 
or corrected. No constable of a castle or bailiff^ was to take corn 
or cattle of any one who was not an inhabitant of the town where 
the castle was, but was to pay for the same ; and even if the owner 
was of the same town, it was to be paid for in forty days. No con- 

(a) This deserves notice. The terms of the charter are, that the wardships shall 
not be sold, which meant far more than that the mere custody of the sees should not 
be sold. It is to be observed that the king had the power of terminating the vacancy 
of a see at any moment, by' allowing the free elections to take place, which w.*is ex- 
pressly stipulated for in the first Great Charter — that of' John — and which was implied 
and recognised in the present (though the exj^ress stipulation was omitted) by the 
general confirmation of all the liberties of the church. The vacancy, therefore, was, 
after the brief time necessary for a canonical election, siinidy an act of wrong on the 
part of the king, and it was done not only for the sake of getting the profits of the 
temporalities, but of coercing payment of a sum of money for the liberty to come to 
an election ; or from the bishop elect, in order to obtain possession of his temporalities. 
The contemporary chronicles and the records show that this was so, and that Henry 
II. held as many as ^ix or seven bishoprics vacant at a time, although he had solemnly 
engaged to observe the charter of Henry I., which declared that he would not sell or 
farm the bishoprics, nor take money to allow the entry of successors ; and this he 
defined as the “freedom of the clerics.’’ “Quia regnum oppressum . erat injustis 
exactionibus, ego sanctam Dei ecclesiam liberam faciam, ita quod nec vendam nec ad 
lirmam ponam, nec, mortuo archiepiscopo, vel episcopo, vel abbate, aliquid accipiam de 
domino ecolesiiB vel hominibus ejus donee successor in earn ingrediatur {Charter of 
Hcfii. /. c. i.) It was this which the present clause was intended to prevent. The 
mere occupation of the custody of the sees was virtually an usurpation, for they were 
properly in the ciiatody of the deans and chapters in the case of a bishop, or of the 
archbishop of the province, which appears from a passage in Bracton, where he speaks 
of the archbishop as having the custody of the see of Rochester, and the king as 
having the right of custody of the archbishopric in case the archbishop should die 
{Bracton^ fol. 400). The mere stipulation that the wardships of vacant sees should 
not be sold, of itself implies that they had been sold, and shows the real motive 
for the anxiety to possess the custody of the vacant sees, and for keeping them vacant, 
in order to have the custody. 

^ Mag. Char. ch. 5. 

3 Jbia. ch. 6. Vide ante^ 116. 


a lUd. ch. 33, 
4 Ibid. ch. 19. 
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stable of a castle was to distrain a bnight to <;ivo money for keeping 
castle-gnard, if he would do it in person, or cause it to l)o j)ei'^ 
formed by some other who was able, and he could .show a reakni- 
able excuse for his own omission ; if a person liable to castle-guartl 
was in the king's service, he was, for the lime, to bt^ free'^from 
castle-guard. ^ No sheriff or bailiff of the king was to take any 
horses or carts for the king’s use but at the old iiiuiled pi-ici — i.r., 
says tlio statute, for a carriage and two lun-ses, KKl. per day; for 
three horses, ]4d. per day: the demesne cart, however, or sia.’h as 
was for the ]n-opor and necessary use. of any ecclesiastical per.son, or 
knight, or any lord, about his demesne lands, was to remain exc'inpt, 
as had been by the ancient law- ((?). Again, neither tbe king nor Ids 
bailiffs or officers w'ero to take the wood of any i)erson' for llx' 
king's castles, or other necessaries to be done, but by the licence; of 
the owner.- Tlicse limitations upon services of tenure and upon 
purveyance, w^ere groat benefits to the subject, and so far protected 
him against these arbitrary claims. 

Certain declarations were made as to tbe nature of tenure, in 
some iushinccs. The king’s prerogative, in cases of Avard, wa.s 
declared in the following manner : — If any ludd of the king in foo- 
farm,^ or by sowigo, or in burgage, and held lands of another by 
. knight’s service, the king Avas not, by reason of such fee-farm, soc- 
age, or burgage-tenure, to have the custody of the heir, nor ef the 
land holdon of tbe fee of another ; nor was be to liavc the custo<ly 
of such fee-farm, socage, or burgage, excejfi kniglit’s service was 
duo out of .the .«aid fee-farm ; nor was the king, h}' oocasif)n of any 
petit serjeanty, by a service to pay a knife, an arrow, or tlie like, to 
have the custody of tbe heir, or of any land he held of any (»thcr 
person by knight-service all Avliich seem to be otdy more C'Xjdicit 
declarations of what tbe common laAv was thought to be before.'* 

It w'as deemed proper to guard against such conclusions as 
might be founded on the above, or on any other prerogative, in 
case of baronies escheating to the crown ; it was therefore declared, 
that if any man held of an escheat, as, for instance, of tbe honour 

(a) Upon this the comment in the Mirror is, That which is forbidden to oonstaides 
to take is forbidden to all men, as there is no difference in taking from another against 
his will, whether it be horses, \ictualB, merchandise, can-iages, or other manner of 
goods’* (c. V. s. 2). The term purveyance is derived from the French, pourvoir, to pro- 
vide, and'its legal meaning was providing for the king’s household, by his officers, who 
exercised a prerogative of pre-emption — of buying provisions at a certain rate, to the 
preference of all others, and even without the owner’s consent. It embraced also the 
power of conveying the horses and carriages of the subject to execute the king’s busi- 
ness on the public roads in the conveyance of timber, stores, baggage, &c., upon pay- 
ment to the owner of a fixed rate. The officers here called constables are the 
castellans, or keeperflpvof castles ; who, in those days, were plunderers, who preyed 
upon the people. Lord Coke, in commenting on the clause, says, that the constable 
of a castle had no right to take purveyance at all, though it was a castle for the 
defence of the realm, as purveyance was only for the royal residence. 

1 Mag« Ch. ch. 20. « Ibid, ch. 21. 

® That is, an inheritance with a rent reserved in fee, equal to, or at least a fourth of 
that for which the same land had been let to farm, 

* Mag. Char, ch, 27- ® Vide ante, 115. 
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(for SO it was in such case called) of Wallingford, Nottingham, or 
any other escheat, being in the king’s hands and being a barony, 
and died, his heir should give no other relief to the king than he 
did to the baron when it was in his hands ; nor should he do any 
other service to the king than he should have done to the baron. 
The king was to hold' the honour or barony as the baron held it— 
that is, of such estate, and in such manner and form, as the baron 
held it ; and he was not, by occasion of such barony or escheat, to 
have any escheat but of lands holden of such barony ; nor any 
wardship of any other lands than what were holden by knight’s 
service of such barony, unless he who held of the barony held .also 
of the king by knight’s service in capite;'^ from which it appears, 
that he who held of the king must hold of the person of the king 
and not of any honour, barony, manor, or seigniory.® 

These provisions about tenures were followed by one which was 
designed for the j)rcservation of tenures in their pristine vigour 
and importance. We have seen*^ what alteration had gradually 
taken place in the original strictness with which alienation of land 
had been restrained ; so that, as the law now stood, where the 
tenure was of a common person, the tenant might in many cases 
make a feoffment of part thereof, cither to hold of himself or of the 
chief lord. A feoffment of the latter kind seemed no way prejudi- 
cial to the lord, who still saw the land in possession of a person 
who was his homager : but when the tenure was reserved to the 
feoffor, the homage, as far as regarded that portion of the land, 
passed from the lord to the feoffoi\ These subinfeudations, as 
they, in a degree, stripped the mesne lord of his ability to perform 
his services, were found very prejudicial to the objects of the feudal 
institution; and thci’efore the following regulation was made;^ — 
namely, that for the future no freeman should give or sell any 
more of his land than so as what remained might be sufficient to 
answer the services he owed to the lord of the fee. 

In what manner this prohibition affected tenants in capite, has 
been somewhat doubted. Some have held that the law never 
allowed tenants in capite to alien without a licence from the king, 
and paying a fine : some, that after this act, land so aliened with- 
out license was forfeited to the king. Others again held, tliat the 
land, in such case, was not forfeited, but was seized in the name of 
a distress, and a fine was thereupon paid for the trespass ; of wliich 
latter opinion is Lord Coke. This question remained undeter- 
mined for the space of one hundred years, when it was settled by 
statute 1 Edward III. c. 12, which declares that the king should 
not hold such land as forfeit, but that a reasonable fine should be 
paid in the chancery. 

But in the case of common persons who aliened in violation 
of this proliibition, the law was different ; for it is the common 

* Mag;. Char. ch. 31. * 2 Inst., 64. 

, » Vide emte, 43, 104, 105. * Mag. Cliar. ch. 23. 
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opinion, that the act was interpreted in this manner ; when a 
tenant aliened part of his land contrary to this act, the feoffpr him- 
self, during his life, could not avoid it; but his heir, aher his 
decease, might avoid it by force of this act ; but if the heir had 
joined with his ancestor in the feotfineat, or laid confirmed it, 
neither he nor his heirs could ever avoid it ; and if tlie heir Iiad 
cntei-ed under the sanction of this act, the alienee of part might 
plead, that the service whereby the land was holden, could be sufti- 
ciently provided for out of the residue; upon which issue might bo 
taken. There are many precedents wliero this pr<»vision had been 
so tried, before the statute of qmi enrptonu^, 18 bldward I., which 
repealed this prohibition, and gave every one free liberty to alien 
his land in part, or in the whole, i with a reservation of the services 
to the chief lord. 

Other means by which the end of tenures was defeated, were 
alienations in mortmain ; for in consequence of these, nr + . • 
the military service decayed, and lords lost their * m-irn. 
fruits of tenure. Lands given to religious houses continued in an 
unchangeable periietuity, without descent to an heir ; and therefore 
uev'er produced the casualties of wardships, escheats, relief, and the 
like (a). On this account many lanrlholders would insert a clause 
in the deed of feoffment, ipuid licitum sit (hmatori rem thitom dure, 
vcl vendere cm voluerlt, excepfis virjs remoiosis.*^ Jt was now 
endeavoured to put a stop to these gifts by a general provision ; 
which was conceived in a way best calculated to meet the devices 
then made use of to elude the force of restrictions like that just 

{a) TLiri Reserves aticution, for it tlirowa liglit u])ou tin inij)ortant (lueHtion - -IJio 
real policy of the legislativ>n agaiiiRst alienation to religii>via Iiouhok, tn* eceleHiaHtical 
bodies ; and upon oanitlier subjc'ct, an to the inteiference <»f the crown in ecclesi- 
astical nsattera. It is here declared to have been the loss of feudal services. Then it 
follow, s, that when lands were ihns alienated, it was well known that such services 
wt^re not claimable, rand that it wais «o is uijdoubtc<l law. The reason was that ilio 
very nature of the tenure on which these bodies held their lauds, tenure in “ free 
alms,” or ^'frankalmoigne,” excluded (to use Littleton’s language) the lords from 
having any earthly service. Thus the Mirror states, that some received their lands 
to hold for the <lefence of the realm, and some received tiiern xipoii no obligation of 
services as tenants in frankalmoigne (c. ii. s. 2S). And Glanville also states that the 
lands of the bishops, &c., were held in frankalmoigne (lib. 7. c. i.) Hence they owed 
no military service, and hence the present enactment, and subsequent enactments of a 
similar nature. It will be observed, however, that this legislation wajs originally 
directed not so niucii against real as against colourable alienations of land, for tlie 
mere purpose of evading the military services, or the other odious and op]*reesivo 
incidents of feudal tenure. The charter points at pretended donations with the inten- 
tion of taking back the lands again, and with the evident object of receiving tbrnn free 
from feudal obligations. This was considered as a fraud upon the feudal lords ; and 
hence this provision, which, however, affords an indirect proof of what all historians 
attest, that men very much preferred ecclesiastical lords, so that it was a nriaxim— ” it 
is better to live under the cross than under the lance.’’ That the clause was not aimed 
especially at the church, appears from another clause, that no freeman shall give or 
sell any more of hie lands ; but so that of the residue of his lands the lord may have 
the service due to him which belongeth to his fee (c. xxxii.), whence the subsequent 
statute of Edward I,, Quta emptores, to prevent subinfeudations. 

* Bract, fol. 13 { ?— Ho such passage can be found there.) 

8 


^ 2 Inst. 66. 



274 


HENRY III. 


[OHAP. V. 


mentioned. It was ordained, tliat^ it should not, for the future, 
be law^jul for any one to give his land to a religious house, and to 
take back again the same land to hold of that house ; nor, on the 
other hand, should it be lawful for a religious house to take lands 
of any one, and lease them out to the .donor. Moreover, if any one 
was convicted of giving his land to a religious house, the gift was 
to be void, and the land was to accrue to the lord of tlie fee. This 
provision is abridged, and the effect of it declared by the statute of 
mortmain in the next reign.^ “ Of late,” says that act, “ it was 
provided, that religious men should not enter into the fees of any, 
without licence and will of the chief lord of whom such fees be 
holden immediately .because if they did, the lord would claim 
them as forfeit. It is plain from this chapter of Magna Charta, 
particularly from this exposition of it, that gifts of land to religious 
houses were thereby prohibited generally — that is, even in cases 
where the religious house did not give the land back to bold of the 
house, but kept it to themselves in their own hands.^ 

Among other severities attending the condition of tenures, that 
which related to the dower and marriage of widows was not the 
least. It seems from the following passages that some impedi- 
ments were thrown in the way of their just rights, which are not 
noticed in any document we have hitherto met with. It was . 
declared, that a widow,^ immediately after the death of her hus- 
band, should, without any difficulty, have her marilagium,^ and 
inheritance ; and should give nothing for her dower, her marriage, 
or her inheritance, which her husband and she held the .day of her 
husband's death ; by which must be meant some estate in frank- 
marriage, or conditional fee. She was, moreover, to continue, if 
she pleased, in the chief house of her husband, unless it was a 
castle, for forty days (called her quarantine) after his death ; within 
which time her dower, if not assigned before, was to be assigned to 
her ; and when she departed from the castle, a competent hpuse 
was forthwith to be provided for her, where she might have an 
honourable residence till the assignment ; and in the meantime 

VCh. 36. 8 7 Ed. I. 3 2 Inst. 74, 75. * Ch. 7. 

® Lord Coke interprets this passage thus: “Widows are without difficulty to have 
their marriage (that is, to marry where they will, without any licence or assent of their 
lords) and their inheritance,” &c., a construction wluch has too strong reasons against 
it. For, first, maritagium is generally used by the writers of this period for an estate 
in frank-ma'ndage^ and coupled as it here is with hareditds^ it seems to require that 
sense. Secondly, this construction is directly contrary to the latter part of this very 
chapter of Magwh Charta^ where it is expressly declared that widows shall vot many 
without the assent of their lord. Indeed, Lord Coke found it convenient to comment 
away the meaning of the passage also, which he has done in these words : “ That is to 
be understood where such licence of marriage in case of a common person was due by 
custom, prescription, or special tenure ; and this exposition is approved by constant and 
continual use and experience, et optimus interpxes legum consuetudo ” (2 Inst. 18). The 
latter position I admit most fully, and beg leave, upon the authority of it, to oppose the 
testimonv of Bracton and Britton to that of our author. It is laid down by both of 
those writers, as will be shown in its proper place, that this was the general law of the 
land ; though I do not mean to dispute, but that the law in Lord Coke’s time might be 
as he has delivered it in this place. This is one strong instance, among many others, 
that our best writers have fallen into the error of canvassing points of ancient law upon 
principl es and ideas wholly modern. [A very just observation.] 
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she was to have reasonable estovers of coinmon. For her dower 
she was to have assigned to her a third part of all the lands of her 
husband, which were his during the coverture, unless where it hap- 
pens that she was endowed of less at the eiinrch-tloor, lly this 
description, the widow’s dower was enlarged ; for in the time of 
Glanville, it was to bo a third of such land ouly as the husband had 
at the time of the espousals.^ It was ordained, that no widow 
should be distrained to marry, if she chose to live single ; jaovided 
she would give security not to marry without the ]ie(a')ce and assent 
of the king, if she held of the crown ; nor without the assent of her 
lord, if she held of a common person : whieli last provision was in 
conformity with the spirit ^of the common law.'- 

These points concerning tenures, and the in(!i<lent8 of landed 
property, were ascertained by the Great Charter. The rcanainder 
of this ancient piece of legislation is taken up in reforming the 
modes of redress, and regulating the administration of justice. 

Nothing more required mitigation than tlje rigour With which 
the king's debts were in those times exacted and levied (o). This 
made it necessary to declare, 3 that neither the king nor his hailitfs 
should seize any land or rent for a debt, so long us the goods and 
chattels were sufliciont, and the debtor was rea-dy to satisfy the 
demand. Further, the pledges of such a debtor, .says flic statute, 
shall not ho disti-ained, so long a.s the principal is of suilicient 
ability; they arc only to he answerable in his default; and lliey 
may, if they please, have the lands and rents of the debtor to reim- 
burse themselves whatever they have paid for him. 

Where the king’s debtor dies, the king is to he preferred in pay- 
ment of debts by tlie executor. If, says the charter, any one that 
holds of the king a lay fee-i should die, and the sheriff or bailiff 
shows the letters patent of the king’s summons foi’ a debt due to 
the king, tlie sheriff or bailiff may attacli and inventory all the 
goods and chattels of the deceased that arc found within the fee, to 
the value of the debt, by the vieio^ of lawful men ; so that nothing 

(a) Upon tLis there was the following in the chapter in the Mirror ^ on the abiincR 
of the law : “ It is an abuse that the king’s debts lie tlorrnant, and are delayed to be 
levied by estreats, siuce the arreai's of sheriffs and of others the king’s revenues arc 
to be levied without delay upon those who prefer them^ if iht-y tbcniselveB be not 
Kuflficient, and the arrears of the debts of others are to be levied upon their sureticH ; 
where the principals are not sufficient to pay the arrears, the amercenients are 
leviaVde upon the sureties : and so it is of fines and all o tiler the king’s debts, 
whereby it appeareth that no debt ought to be much behind ; in so inucli as 
some think that none arc chargeable with an old debt, if not of value, or by 
negligence of the king’s officers ” (c. v. s. 2, art. xxviii.). By the common law the king 
could have execution of the body, lands, and goods of the debtor, and distrain for 
rent due to the debtor. The f)’’®sent charter was found defective ujionthis j>omt; 
and hence in the Ariiculi Buxter Cartm it was provided, The king wdll not that over 
great distresses be taken for his debts, and if the debtor can find able and convenient 
surety, until a day before the day limited to the sheriff, wdthin w'hich time a man 
may procure remedy or agtee to the demand, the distress shall be released in the 
meantime,^’ 

* Vide anU, 100. « Xhid, 117. » Ch. 8. ^ Ch. 18. 

6 Per vlmm legalium hominum. 
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may be removed till the king is satisfied; and after that, the 
residue is to remain to the executors, to perform the will of the 
deceased : if nothing is due to the king, then all the chattels are to 
go to the use of the defunct — that is, to his executors or adminis- 
trators — saving, says the statute, to -his wife and children their 
reasonable parts ; the latter part of which provision does not set^m 
to remove any of the difficulties which were before noticed in the 
text of.Glanville upon the subject of testaments.! 

A very plain rule of tlie common law was enforced by a declara- 
tion, 2 that no man should be distrained to do more service for a 
knight’s fee, or for any freehold, than was properly due. This pro- 
vision would not have been necessary, uijlcss the remedy by distress 
had been lately abused, to compel a compliance with unjust 
demands («). 

The most interesting part of this famous charter, as viewed by 
a modern reader, are tlie provisions for a better and more regular 
administration of justice. The effects of these are seen even in 
the present sha})e of our judicijil polity, to the formation of which 
they contributed very considerably. 

The first of these regulations ordains, that comniimia 'plcwiirt 
„ . , -non sequantnr curiam nostram, sed teneantnr hi 

Vowmuuia pJa- #. -^,7 .>.1 r t 

vita nov sequan- oUqUO CCrto LOCO mQ 801180 01 Wllich OrCtlTiailCe 18, 

tnr ruriam nos- that suits between party and party shall no longer bo 

^*‘*”*' entertained in the curia regis(h) (whose style, during 

(a) There was no more fertile souixe of oppression \ipon tho people than wrongful 
distresses for pretended services or duties, and it is obvious that, as it was a griev- 
ance which affected every one who had goods of his own, it was of the most general 
and practical impoHance. In th^ Mirror it is said, It is an abuse that we do not 
prosecute a tortuous distress by way of felony, and that one cannot attaint thcbC 
robbers at the king’s suit” (c. v. s, 1, art. 80); and it is said with much relish, 

that Alfred hanged Hale because he saved Tristram tlie sheriff from death, who took 
to the king’s use from another his goods against his will, forasmuch as betwi^eii any 
such taking from another against his will and robbeiy there is no difference. 
And ho hanged Arnold because he saved Borgliff, who robbed the people by colour 
of distresses, some by extortion of fines, as if between such extortion and wrongful 
distresses and robbery there were any difference ” (c. v. s. 2, art. 17, 18). And again, 
in the chapter on distresses : “ If any be wrongfully distrained, ye are to distinguish 
whether it be by those who have power to distrain, or by others. And if by ethers, 
then be it an appeal of robbery, whereof HarliflT gave a notable judgment ; and if by 
those who may distrain, then they ought to deliver their distress by gages and 
pledges ” {Ib, c. ii, s. 26). “And if the distrainer lead it away, then the cognizance of 
it belongs to the king’s court, and so there is a remedy by replevin. But for tho 
releasing of such distresses, and the hastening of the remedy, Ranulph de Glanville 
ordained that sheriffs and bundredors should take sureties to prove the plaints, and 
should deliver the distresses, and should hear and determine the plaints of tortuous 
distresses.'^ In the same chapter, it is said that an action accrues to people wrong- 
fully distrained, and thus no one can cover his robbery by distress. It is then laid 
down that “ no man can distrain who is not covenanted so to do by law, or by some 
special deed, by law, as for damage feasant, pr for duties (or services), or amerce- 
ment of damages, Ac., or by deed or by gY*ant of any service or annuity with power 
to distrain for it.” The whole shows that this clause in the charter is, as Coke shows, 
quoiing Glanville, only in affirmance of the common law. 

(h) This, as already shown, is a mistake. The courts of king’s bench and 
exchequer, so soon as they Jbecanie stationary, recovered that jurisdiction over com- 
m<on pleas >vhich necessarily belonged to the curia regis, 

^ Vide ante. 111, 112. . * Ch, 10. 


• Ch. 11. Vide ante, 67. 
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this reign, was propei'ly placita qiice scquiinfur rcgan), which 
always followed his person (a), and might he held in several dilVer- 

{a) The reasons have already been given for belit^ving tliat there were no tutria 
rcifis, in the sense ^>f a regular jxidieial tribunal, except, it the oxehetjut?r, Avbiciji, 
fus appears from the Min-or^ originally instituted as an othoo of revenue, inwl begun 
to receive suits between piirty and jjarty. The Minor says in a passage evidently of 
great antiquity, ‘^Tho exchequer was ordained in this way for the iKieiiiuary penalties 
of baronies and earldoms, and the amercements were ‘atiVored ’ by the barons of tho 
exche<iuer, and the escheats sent into the exehe<pier, though ainWci^d in ilio king’s 
court ” (c. i. s. 3), That luiglit be called the court of a county {c. i. s. ol, wiiieh 
was called curui rojia in the Jlvnrirl /Vba/, or it might be the c<.uirt 

of the justices itinerant, i»r in eyre, mentioneti by tlie dY/rr(;?\ These writs or 
commissions (/*. <?., the king’s) were directed s»'metinu‘s to tlie justices in eyre, 
somotimeKS to pei'sons not named, as to justices and slxn-itfs” {Ihiti.). Then, in a sub- 
setjuent portion of tho book — of a later peviod—nieution is maile ^u* jurisdict ion i>l 
judges. “The king, by reasuji of liLs dignity, make tJi liis justices, and ap[)oLni.eth 
their jurisdiction, ainl that in divers manners ; sometimes ctadMin, as in ct)inniissions 
of a.s.size : sometimes uncertain generally, as in commissions (*f justices in eyre, and of 
the chief justices of ])ieaK before the king ; ami of jurisdicthiU of the bench, to whom 
jurisdiction is given to hear and determine hues, the grantl assizes, tho transaetifoi <»f 
])leas, and the rights of the king, besides, the barons of tho exche<pier havt^ juris- 
diction over revenues and tlni king’s bailiffs, ainl of rights belonging to tlie king, and 
the rights of his crown ” {[hid., s. «‘l). Sometimes jurisdiction is given to the justices 
of tlie boncJi by removing tlie pleas out of the c*)unti{‘.s befort* tho said justices, and 
sometimes to rcconl pleas liolden in mean courts wilhoutuTiis hoforc tlie saitl justices 
of the bench. To the otfico of chief justice it helongs to nnln^ss llu* tortious judg- 
ments and tho usage and errors <)f other justices, ninl l>y writ to cause to come before 
the king the prcjceedings, in Avhich writs mentio7i is made, “before the king IdinM-Jf’' 
^the style of the king’s i)ench at this day), and tlie writs not returnable Indore tlie king 
c., hi the king's bench) are returnable in chancery s. J5). Thus, therefore, 

Avo find mention made of justices in <?yre (?. e., W’ho went circuit), and t]u‘. courts of 
king’s bencli, of comiiiou jileas, an<l of (*x<jhoquer. ]3ut this part of the book is 
certainly as late as the ndgn of lid ward I., as mention is ma<lc of tho great eharU^r, 
mention is made of a <;ourt called atria ra/is, hut it is ch^ar that, since the ( ’tunjUcsl , 
there hatl been a great court of the king, which had bramdied out into thn'.e courts, 
coinmon bench, king’s bench, arx<l cxchtHjuer, and it ai>]HjarH })robable that the prim- 
itive court was tlie exchequer. That ther(3 w’as a carla rajiK in tho r^-ign of John, 
there can be im doubt. Thus, in the 2d John, there is an entry of a line a. writ 
of sumnums, ‘‘coram roge vol coram justitianm de banco” at WesiminsU'.r (Hot. dc 
OhliUU, lb>), and the Ahbreviatio Placilormn c«)ntains a great number of coinnmn 
pleas of lliat reign taken in the cnrhi rc(ji». That court is desciibed by various tfuins 
— “ Justitii.s dornini regis do Wcstmoiiasteriis,” or “ Justitiie de banco.” Ami so in 
the reign of fleiiry, prior to tho charter, though after the eh»arter the c<3urt Is called 
curia rc(jh. There is, however, nothing to Bhow^ tliat this c<jurt was not tlie 
exchequer, and a great deal to show that it w^as. In “ Madox’s Exchequer,” instances 
are given of comirion pleas in that court during tlie reign of John {Mad. Ej'^. i. 117), 
and there is an entry in the rolls of that reign of a writ adfiresacd, “ Haronilrm dc 
Scaccario a curia reffh." Lord Hale cites a case ai a hue levied in the reign of Jolm, 
coram ipso rege but that leaves the question open, a« does another case lie ciUjs 
•from the Ahbreviatio, in w'hich it was held that a suit was held before tlie king if 
it wiis held before his justices in banc {//aids Hist. Com. Laio, yi. 151.) The court 
here alluded to may have been the exchequer, which w\a» pre-eminently curia rcf/l.% 
and in point of fact there are records of fines even as far back as Henry II., “ in curia 
Domini Regis apud Westmonasterium ad Scaccariuni,” and this also Mr Foss states, 
is an entry constantly to be found in the two reigns following Henry 11. lllackstone 
was of oyiinion that there was only one court during the Saxon times, 

Conquest, thei’e is no mention of more than one, as in the Let/es Ifcnrici Pnmi, 
in which there is mention made of cuHa regis. There positive yjroof that there 
was a court of exchequer as far back as the reign of Henry II*, and no yiroof of any 
other, and there is positive proof that common pleas were taken in that coiu*t. On 
the whole, therefore, it is plain that there was no court, of common yileas before the 
Charter, though there w'as a coui’t for common pleas. That court followed the king, 
as the exchequer naturally would, and from that and the other reasons there is 
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ont places in the space of one year, to the great inconvenience of 
suitors, jurors, witnesses, and others ; but shall be debated in some 
certain stationary court, where persons concerned may resort at all 
times for prosecuting and defending their suits (a). 

The operation of this provision must have had an immediate 
influence upon the two great courts of the king ; namely, that held 
before himself, and that which, though a part of it, was called the 
exchequer ; for as both those attended the king wherever he resided, 
all suits there between parties were interdicted by the words of this 
law ; and the former remained a tribunal for discussion of criminal 
matters only ; the latter for the cognizance of causes concerning 
the revenue ; while common pleas, as they were to be held in some 
certain place, seemed, naturally enough, to devolve upon the he.nvli^ 
ox de banco ^ which had been lately established at West- 

minster, in aid of the two former courts, as we have before seen (i). 
From this period, the bench, or, as the return was, coram jmtiti- 
ariis nostris apiid Westmonasterium (to distinguish it from the 

strong reason to believe that the court was the exchequer. ( Vide Mem. in Scacc., fol. 
7, end of Y.-13. Edw. II.). The effect of this clause was, that common pleas could 
not be taken in that court so long as it remained ambulatory, and therefore a fixed 
court of common pleas was established, as the excheqiaer continued ambulatory for 
some time after the Charter. And so of the king’s bench. But there is nothing 
in the Charter to prevent common pleas being held in the exchequer or king’s bench 
when they ceased to be ambulatory, and therefore the notion entertained by the author, 
and so many others, that those courts, by reason of the Charter, lost their jurisdiction 
over common pleas, and had to resort to fictions to regain it, arose out of a complete 
misconception of the terms of the Charter. * . . . 

(а) Upon this the comment in the Mivvor is, It is to be interpreted in this 
manner, that the people shall not travel to sue in the king’s household in the counties 
as they used to do, but this willeth that the plaintiffs have commissions to sheriffs, to 
lords of manors, and to justices assigned (t. e., to hold pleas or assizes in the country), 
so that right be done to the parties in cei'tain places where the parties and jurors 
may be the less travelled,” It is added, “Although it be that the Charter command 
that petit assizes be taken in their counties, being made for the ease of jurors, yet it 
is desired, inasmuch as the justices make the jurors come from the furthest borders 
of the counties, whex'eas it were better that the justices rode from hundred to 
hundred than that the people so travel ” (c. v. s. 2). The object w^as# that 
the suitor might, at all events in the legal terms, always have a fixed and 
settled court to resort to, though of course he could also take his cause into the 
county when the aissizes were held there, though in those times they were held with 
great uncertainty. And that travelling in those times was a serious affair appears 
even so long after as the Paston Letters, temp. Henry VI., where vemi des Justices 
is mentioned as a common reason for not holding an assize (vol. i. 1. 6). 

(б) Lord Coke, Hale, and Madox were of opinion with the author that there was a 
court of common pleas before the charter ; and it is clearly implied in the terms of 
the charter, that common pleas were determined in some court which followed the 
king. But it by no means follows that this was a court peculiarly for common 
pleas, and the contrary rather appears from the Charter itself as well as from history. 
For why did the court in which the common pleas were determined follow the 
king ? Because it was a court in nature attached to his person, which would be true 
of the couj’t of tlie marshal of the household, the origin of the king’s bench (alluded 
to in the Min^or in the pastiage cited in the previous note to the present clause) or 
the exchequer. The reasons have been already offered for believing that the 
exchequer was the original court, one reason being that, with rapacious sovereigns, 
the revenue was the matter they would first look to, and another and still stronger is 
the simple fact, that before Magna Charta common pleas were heard in the 
exchequer. — Vide Memoranda in Scaccario, at end of ,Y.-B. Edw. II., fol. 7. 
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king’s court, which sat at the Tower, and removed with his i)er- 
son), grew into more consideration ; and in after times, as it became 
the sole and proper jurisdiction for communia placiia, was thence 
denominated the common pleas. In what manner the other two 
courts recovered a sort of cognizance in common suits between 
parties, by means of different fictions, will be seen hereafter. 

It was endeavoured to render the proceeding by assize still more 
expeditious, by ordaining justices to go a circuit once justices of 
every year to take assizes, instead of waiting till the 
justices itinerant came; which latter were perhaps not very regular, 
or, at least, not wished by the great barons to be very regular in 
their circuit, as they exercised a jurisdiction of a magnittide and 
extent that controlled the franchises of lords who had iiifca ior courts. 
The statute i directs, that assizes of tiovel disseisin and of mort- 
auncesfor shall not bo taken but in their shires ; wlierens we have 
seen, that writs of assize and mortauncestor were returnable in 
(xlanville’s time, coi'ctm me vel justiliis meis,^ in the curia regis, or 
court before the king; but this was now altered, and they were for 
the future to be taken in the following manner. The king, or in 
his absemee out of the realm, the chief justiciar, was to send justices 
into every county once a j'ear; and these, together with the knights 
of the county, were to bike the assizes there. Such matters as th(» 
justices could not determine on the spot, were to be finished in some 
other part of the circuit; and such as, on account of their difficulty, 
they could not d(!termine at all, were to be adjourned before tlie 
justices of the bench, and there decided (a). This is said to be the 
first a})j)oiutment of of assize; in conseipience of wliich 

these writs woj'c ever after made returnable coram jusliliariis 
nostris ad assisas, ciim in paries illas venerint^ &c. Assizcjs de 

(a) Thifti expression, says Lord Coke, is to Lo taken largely and beneficially : for 
they niay not only make adjourmnent before the same justices on their circuit, but 
also to Westminster or Sergeants’ Inn, or to any place tint of the circuit (2 fnsL), 
This com'se affords a curious instance of tlxc way in which valuable enactments were 
extended by construction. And in Lord Cokers time, as any one who has studied his 
Reports will be aware, it was the constant practice of the judges in court to reservo 
cases till they came to town, reserving the judgment. Indeed, the practice appears 
in some degree to have been kept up to the last century, as Leach’s Orovm 
Reserved will show. But it appears to have been considered then, not as a legal 
reservation, but only after judgment, and for the purpose of a recommendation to 
the crown, in case a jioint should be resolved for the prisoner, sentence being already 
passed: This rendered necessary the act for Reservation of Crown Cases (11 and 12 
Viet), which thus, after the lapse of centuries, only carried out Magna Charta. 

1 Ch. 12. * Vide ante, 178**190. 

3 By the charter of John, the knights associated with the justices were to be four, 
chosen hy the county ; and the assizes were to be taken on the day, and at the place 
of the county court. This delegation of four by the county reminds us of the ancient 
practice, when judgments were given per omnes comitattU prohos homines^ The later 
practice seemed to have been considered as the representative of such ancient tribunal : 
for in the CapiUda JSaronum they stipulated, that none else (except the jurors and 
parties) should be summoned to the taking of such assize. + This is probably the origin 
of the present association in the commission of assize. 


♦ Vide ante, 8A 


t Vide Black. Chart, vol. 11., Cap. Bar. 8. 
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ultimd proBsentione^ which hitherto had been taken in the king’s 
courts, that is coram me vel justitiis meis, were, for the future, to 
be heard before the justices of the bench only, and there finally 
determined ; a provision which may be thought to be founded in 
abundant caution, when it had been before declared, that common 
pleas, of which this was certainly one, should not follow the king’s 
court. 

While order was taken for ascertaining and governing the king’s 
courts, some attention was given to the jurisdiction of the sheriff, 
where matters of less moment were agitated with some solemnity. 
The county court was to be held2 only from month to month, that 
is, not more frequent than once a month ; and in counties where 
the interval of its sitting had been greater, that was still to con- 
tinue. The sheriff or his bailiff was not to hold his tourn in the 
hundred more than twice a year, namely, after Easter and Michael- 
mas, and that in the usual and accustomed place ; and the view of 
frankpledge was to bo held by the sheriff at Michaelma.s. This 
last provision was in order to keep up the old constitution so 
admii'ably contrived for preserving the peace, and the due order of 
the decennaries. It was enjoined, that all men’s liberties shoidd 
be maintained as in the reign of Henry II. ; and that the sheriff 
should take no more for his frankpledge than was allowed in that 
reign. It is cautioned, in this same chapter, that the sheriff should 
seek no occasion or pretence either for holding his cotirt oftener 
than is there directed, or taking any unreasonable fees. These in- 
junctions about the sheriff’s court were dictated probably by the 
jealousy that lords of franchises entertained concerning their own 
courts, with wliich the sheriff too much interfered. 

The practice of courts was considered, and the usage of tlio com- 
. ^ mon law in some instances was adiusted and confirmed. 

It was endeavoured,* by declaring the law more fully on 
that subject, to prevent all abuse of the misericordia, or amerce- 
ment, which we have had such frequent occasion to mention (a), 

(a) The word ‘ ' amercement ” is derived from the French, ‘‘d merei,’’ o-^^d signifies 
the pecuniary mulct laid on a person who has offended against the prerogative of 
the sovereign, sind therefore lies at his mercy. From the nature of the thing, and 
the derivation of the term, being so arbitrary in its character, and French in its 
etymology, there is reason to believe that it came in after the Conquest, and was an 
abuse. That the Norman sovereigns w’ere extremely anxious to create the offence 
of contempt for the prerogative, for which this was supposed to be the penalty, and 
to take advantage of it, appears plainly from the charter and the laws of Henry I. . 
In his charter he recites, that amercements against those who were ‘‘ in mercy,” had 
been unmerciful \ and this, although the laws of William the Conqueror contain 
specific provisions as to penalties for various ranks of people — the highest being six 
Saxon pounds. The charter of Henry ran thus : — Si quis baronum vel hominum 
meorum forisfecerit non dabit vadem in misericoixiia totim pecunise suee sicut faci- 
bat tempore patris mei et fratris mei, sed secundum modum forisfacti ita emenda- 
bit sicut emendasset retro a tempore patris mei et fratris mei in tempore aliorum 
antecessorum meorum.” That is, as it ha<i been in the times before the Conquest, 
when fines and penalties were reasonable, w’hereas, under the Conqueror and his suc- 
cessors, they were arbitrary. Thus Henry II., on an occasion of a pretended con- 
tempt by Archbishop Becket, although the archbishop sent four knights to excuse 
1 Ch. 13. » Ch. 35. 
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A freeman, says the statute, ^ shall not be amerced for a small de- 
fault but after the manner of the default ; and for a groaler in 
proportion thereto, savinjr to him, in the langnaj^'c of Glanville, his 
cojitenement, or countenance {a) : ^Yith resi)eet to u merclmnt, saving 

Lis non-appearance, declared all liia possessions forfeited, by way of an ninereenxnit, 
although, by the law of William, the fine cuuld not have been above forty sliillings. 
So the Mirror says : — “ It is an abuse to assess amereoments without the alleennent 
of freemen chosen to it, or to iissess thorn in the absence of tln»so who art‘ to bo 
amerced and, again, ‘‘it is au abuse to amerce a man by defa\ilt in an action for out- 
lawry, tis loss of land is sufficient punishment (c. v. s. i). The Nonuan sovereigns 
eagerly availed themselves of any pretence or occasion for declaring a man to lie in 
their mercy, so that he might be amerced xcithuut mercy ; and they thus s<mght to 
attach this penalty to any fault or default, or any oilence, civil or eriininal. Thus, 
the laws of Henry 1. contained a chapter carefully providing what olVences should l)c 
deemed to be ii misericord ia rcf/is, and various enactments as to lines iov tlefaidtsin 
civil proceedings. Yet, in the il//r?*or it is said, that in defaults in iu;tions the com 
se«|uciice of default was. that there was judgment against the j^arty, or that his ]an<ls 
wore seized, until satisfaction iras made — tJuit is, to the anioitnt of the debt (u* claim ; 
and this, it is said, was the law until the time of Henry ill., and iiotliiiig is said 
as to amercements; vvlicnee it is that, in a Bvibscqneiit passage, no doubt \Miti.en al 
a later ]jeriod, it is said to have been an abuse to amerce tlmso wlio were sufDcIontly 
X)unished by loss of land. There were, however, cases in Avhicli aincrce»ncnts W(»re 
lawful if reasonable, and the object of the Charter was to secure that this should bo 
so. There is a full exposition of the subject in the A/h'roi% in a chajjtcT on atucicc- 
jnents, which affords a further comment on this article. A pecaujiary j)ain is called 
,an amercement, wldoli follows real or mixed offences, and is sometimes certain and 
sometimes uncertain. An amercement is certain somctim<.*s, according to the dignity 
of the ])ersoii, as it is of carls and barons, and then the terms of the article as to t.h»^ 
rtlivfs of carls and barons, fixed at certain sums by anotlier arlicb*, arc (juolctl as if 
allcmiing the measure of their amcrcemejits ; ami smuetimes by a certain assize in 
anotlier place, as of escapes of people im|>nsoned, in which ye are to distinguish of 
the jdace, whether the king’s jirison or another; and the <'ause, whcUier mortal or 
venial ; and if nnartal, then whether adjudged or not ; ami if not, llie loa'pta* was md- 
assentiijg to tlie escape, then the assize of puniBliiiient is so many sliil lings, or iiion*, 
according to the usage of the country, or of the place or ]>cr.son. Common aim ri*<t- 
ments arc taxable by the oath and Liffeeriuents of tlio jaans t>f those wlio fail 

hi misericord ia, according to the c<mstitntitm of the charter of frctdoui (f.c., the (treat 
Charter), which willetlx that a freeman \ni asscsscal, when liefallelh into an amerce- 
ment, according to the quality of his ofrence — a merchant saving to iunx ids mer 
chandise, and a villein his villcnage; and these .affeerors arc to be chosen by th(^ 
assent (;f the i)arties, if they will ; but the king’s ofiiccjrs are to be more grievously 
amerced for the breach of tlaeir duty. Many cases there are whore corjxiral jmrdsh- 
iiieuts are bought off by fines of money ; and such arc called ransoms, or reilemx>ti(m 
from j)ersonal jjains, whereof some fines are common, as for tnuniers ; otlim s for 
personal trespasses of towns and commonalties ; which fines king Edw ard ordained 
should be assessed in the j^resence of the justices. (See the Mirror*, c. iv, s, 25, 2(1). 
From this it apx^ears that, so late as the time of the clmrters, the Saxon law as to 
comx^ositions for felonies, even in cases of murder, still remained. The comment in 
the Mi'fYor upon this clause of the Charter is : — “ T^ie point of amercements is 
measured by justices, sheriffs, bailiffs, stewards, and others, who amerce the people* 
in certain in this manner : — Putting sucli a one to so much for a contemx»t or other 
trespass, without a x^ersonal trespass, and without the affeertnent of the peox>le sworn 
to it, and without specifying the manner and the cxuality of the cunteni}>t. Again, 
W'here affeerors ought to be chosen with the assent of those wffio are amercod, and 
in a common place, the lords make the affeerors to come to their bouse.s to affeer tlie 
amercements according to their pleasure ” (c. v. s, 2), In other chapters, atid front 
Bracton, it appears that the amercements "were assessed by the king’s justices in 
their it/mera, or, as regards those who held of the king, in the exchequer. 

(a) Daines Barrington, in his Ohset'vaiions upon the Statutes, shows, by several 
curious quotations, that the word was formerly used as synonymous wdth entertain- 
ment, and that, therefore, this means that a man shall not be so fined, but tlrat he 

i Ch. 14. 
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to him, in like manner, his merchandise ; and to a villein, except 
he was the king’s villein, his wainage (a) ; from which provisions 
it appears to have been the intention, that these amercements 
should not be the complete ruin of a man. For the same reason 
also it was declared, that none of the said amercements should 
be assessed but by the oaths of honest and lawful men of the 
vicinage (6). Earls and barons, however, were not to be amerced 
but by their peers (which was done either by the barons of the 
exchequer, or in the court coram rege, in both which the pares 
regrwi were constitutionally judges,’ and according to their default; 2 
nor was a clerk to be amerced in proportion to his spiritual bene- 
fice, but after his lay-tenement, and, in like manner, only accord- 
ing to his default.^ All these provisions^ were only to affirm and 

,may be able to give his neighbours good entertainment. Lord Coke says, the coun- 
tenance of a soldier is his armour ; the books of a scholar are his countenance ; and 
the like. The meaning is, that by which a man subsists, or which is essential to his 
maintenance, as, in the instance of a husbandman, Jiis waggon or wain. The sense 
is illustrated by the rule of the common law, which exempts working tools, &>c., from 
a distress. 

(а) The charter here speaks of villeins, and not merely tenants in villenage, who 
might be freemen (as the Mirror points out), because freemen might hold lands in 
villenage, and they were already 2 )rovided for by the previous'part of the clause ; on 
the other hand, this clause shows that the villeins — as the Min'or also points out in* 
a passage already quoted, Hupra — were not slaves ; for if so, they could have nothing 
of their own. Of villeins mention is made in the great Charter of liberties, where 
it is said that a villein be not so grievously amerced that his tillage be not secured to 
him ; but the statute inaketh no mention of slaves, because they have nothing of 
their own to lose” (c. ii. s. 128). The Mirror^ it will be observed, quotes the Charter 
as speaking of the “tillage” of the villeins, whereas the term used is his “waina- 
gium,” i.c,, wain or waggon. But that was his means of tillage or service, and the 
elTect is the same. Lord Coke says that “ wainagium ” signifieth a cart or wain, 
wherewith a villein was to render his service, or to convey the manure of the lonl 
out of the gate of the manor into the great lord’s lands, and casting it upon the same 
and the like (according to Littleton’s definition of villeins’ tenure, as something vile 
and base, such as conveying manure). And it was great reason to save his wainage, 
for otherwise the wretched creature wa« to caiTy it on his back ” (2 Imt.), But there 
is hove the confusion so often made between villeins and slaves, and the contem- 
porary ex 2 )osition of the Min'ror shows that Lord Coke took much too mean a view 
of the class here alluded to, and the clause in the quotation. In the Mh'rorW, is said 
that all villeins were not slaves, but were “regardant,” that is, attached to the 
manor, and thus ^are distinguished from slaves, of whom it is said that they could 
purchase nothing but for their lord’s use, and that they may not fly from tlieir lords 
so long as their lords find them wherewith to live (c. ii. s. 28). And elsewhere it is said 
that it was an abuse to hold villeins as slaves (c. v. s. 1, art, 93) ; or to say that a 
villein and a slave are all one (Ihid.^ art. 72). It is manifest that the condition of the 
villeins was improving at this time. 

(б) It may be of interest to point out the manner in which- this clause in the 
charter was practically carried out. Bracton states, in describing the jurisdiction of 
the itinerant justices as to amercements, that they were to observe this provision of 
the Great Charter : “ De illis qui sunt in misericordia domini Kegis, et non sunt 
amerciati, ad quod videndum qualiter sit quis sit amerciandus. Et secundum quod 
miles et liber homo non amerciabitur nisi secundum modum delicti, et salvo contente- 
mento suo, Mercator veri non nisi salva ijaerchandisa sua. Et villanus autem non 
nisi salvo wainagio suo, et hoc per judicium proborum hominum de visneto, qui 
afiidabunt simul cum serviente ” (lib. hi. c. i. p. 117). It is impossible not to see from 
this how entirely the observance of the Charter depended practically upon the manner 
in which it was carried out by the judges. 

^ Bract, fol. 116, b. * Delicti. * Ibid. ^ Vide ante, p. 167 (note.) 
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give a sanction to ancient usages, sonic of which have been licfot t' 
mentioned; upon this chapter, liowever, was afterwards framed the 
writ de moderatd mtsericoi'did, for giving remedy to a party wht> 
was excessively amerced. 

The form of trial was intended to be adjusted by the following 
regulation, though the precise meaning of it has occasioned some 
doubt (a) ; Nidius balUrufi de codero ponnt alitpieni ad legem mnni- 
festam, ncc adjurarnentum shiqdici luqneld snu, nine leatihus Jidell- 
btes ad hoc indticiisd Whether this means, that the lietendant 
should not discharge himself by his own oath alone, Avithont the 
oaths of other persons swearing to their belief of his assertion ; or, 
that no defendant should be put to ivage his law, unless the ]>lain- 
tiff supi)orted his loquela, or declaration, by credible witnesses; or, 
as they were afterwards called, secfaforcs; has been a (piestiou 
with some writers. Several passages in Braeton seem to fa\\)ur the 
latter opinion ; and Fleta explicitly declares this to be the meaning 
of the provision if so, most jirobably the practice of bringing into 
court the sectalorea of the plaintiff, was esiablished by this clause.'-* 
The defendant making his law by the oaths of others siiaxiring 
with him, was an old usage,:* in criminal cases at least, and us such 
is mentioned by Glanville ; but it is not siioken of at all by that 
writer Jis a mode of proof for a defendant in civil suits ; though we 
shall have occasion to mention it frequently in that light upon the 
authoi ity of Braeton. Fi om the manner in which the latter author 
speaks of a defence per legem, if. seems to have been long in use ; 
and from this passage in Magna Charla, we must conclmh^ that it 
had been adopted fi'om criminal to civil actions shortly aftiu* the 
time of Glanville. The seciatores, in this s(;nse, constitute another 
novelty, of which there is no mention in Glanville. When it had 
become the practice to admit .sec/a/orov, for so they also were called, 
to make the defence, it appeared reasonable enough to require, as 
Magnet Charta here does, that certain per.sons should, in like nian- 
iier, be brought to make out the jdaintiff’s ca.se. It may be con- 
jectured from the name, that l>oth these sets of posons wore 
originally chosen from the seciatores or suitors of court, who were 

(a) It is explained thus in the Mirror : The point which forbiddeth that no bailiff 
put a freeman to his oath without suit, is to be understood in this manner, that 
no justice, no minister of the king, nor other officer nor bailiff have iM>wer to 
make a freeman make oath without the kings command, nor receive any pJairjt 
without witnesses present, who testify the plaint to be true.” Before a man 
could be put to his law or his oath, which meant the same thing (wager or gag<ir 
of law being the proceeding by which a defendant waged or gaged, i.e., pie<lged 
his oath), the accuser had to produce his ftecta., or suit of followers or witnesses, 
a x^ractice which became obsolete in the time of Edward III,, when the names 
of John Doe and Richard Roe, as a mere form, make their a}>pearance. VYager of 
law was a relic of the old Saxon practice of compurgators,'' and so Coke said there 
were to be eleven besides the defendant, because the wager of law was ‘‘ to counter- 
vail a jury." But the plaintifiT was bound to have his witnesses present, rind so in 
the Mivror it is said, It is an abuse that any plaint is received to be heard without 
sureties present to testify the plaint to be true ” (c. v, s. 1). 

1 CIu 28. * riet. 137. ® Vide ante^ 85, in the note. 


* Ibid. 125-m 
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there present, ready to transact such business of the court as might 
arise. 

Of all the provisions made by this Charter for the security of the 
Nviim iiher person and property of the subject, none lias so much 
iiom. 0 , <bc. engaged the attention and claimed the reverence . of 
po.sterity as chap. 29, which contains a very plain and explicit de- 
claration as to the protection every man might expect from the 
laws of his country (a). Nullus liber hoinocapiatur {h) vcl iraprisone- 

(tt) The comment of the Mirror upon this is remarkable. “ The point where the 
king gi’anteth that he will not desseisin, nor imi>rison, nor destroy, but by lawful 
judgment, ivkich overthrows the statutes of merchants and other statutes, in to be inter- 
preted thus, that none be arrested, if not by warrant granted, upon a personal action ; 
for if the action be venial, no iinprisonment is justifiable, if nob for default of main- 
pernors. And so it appectreth that none is imprisonahle fm* dchL And if any statute 
be mafle repugnant to this point, either for the king’s debt or foi* the debt of any 
other, it is not to be kept. That none bo outlawed is to be meant, if not foi* mortal 
felony, from which one is saved by the oath of neighbours, ex officio, as it is the usage 
ill eyres, and therefore that destroyoth the statutes of outlawry of a man for arrear- 
ages of acccuxnt, and all other like statutes. And that in which it is said that none 
be exiled or destroyed, is to be interpreted in this manner, that every one have an 
action to ajipeal, all })ersons, all suitors, all assessors, who destroy men a^^ainst the right 
course and against the rules of law. On the other part, wliere the king forbiddeth that 
none be disseised of his freehold, and it is thus to be undef'stood that one shall 
recover by assiise of novel desseisin every manner of freehold and all manner of pos-, 
sessions, rents of land, or of franchises, whereout one is cast, if it be not by lawful 
judgment ; and these words, ‘if it bo not by lawful judgment’ refer to all the words 
of this statute ” {Mirror,^ c. v. s. 2). Now, from this remarkable exposition it appears 
that the words in the clause, vel per legem ierrm, were understood to mean, in any way, 
by due course of law, as by legal warrant, and the like, and that the notion was that 
every subsequent statute, repugnant to the Charter, as the statutes allowing imprison- 
ment for debt, was unlawful, in a sense which no one now-a-days would ujdiold, the 
maxim being that leges poster tores, leges priorcs, confrarias abrogavt. The idea, how- 
ever, in those days obviously was (one which has obtained often in later times) that 
the Charter was more than a mere ordinary statute ; that it was, so to speak, thcvrule 
of constitutional law, so that no statute at variance with it would be constitutional. 
And it is very observable how extremely practical is the view taken by the com- 
mentator, who evidently regarded the Charter with reference to its practical bearing 
upon the great body of the people in the common affairs of life, and in^t at all with 
I'eferenco to those political considerations which are usually associated with it. All 
the commentators think about it is, how it will affect the people in thoir daily 
obligations and transactions, as, for instance, with reference to arrest for debt, and 
the like. It would probably never occur to any one in these days to connect the 
Great Charter with such a subject at all. Imprisonment for debt has so long been 
legal, that it nevor would present itself to us now as coming within the scope of a 
charter which we usually imagine to have been obtained as a check upon the arbitrary 
pow'er of the crown, and which, doubtless, was obtained chiefly with that view. But 
it is evident that, though the crown was the great oppressor of the barons, the people 
bad other oppressors than the officers of the crown, and had other views altogether of 
tlie effect or object of the Great Charter, and their views of it were not so enthusiastic 
as those of its modern admirers. 

(&) Upon this the Mirror observes, “ There lieth no recovery of damages by the 
assize of novel disseisin;*’ that is, that though a freeman were disseised or dis- 
possessed of any of his rights or liberties, there was only a remedy in restitution, not 
recovery of full damages as compensation, as. to which again there was a subsequent 
statute, the statute of MeHon, and the statute of Gloucester, 16 Edward 1. It will 
be observed in the comments of the Mitror upon both these clauses bf the first 
article of the charter how exceedingly practical the commentator is. Of wdiat avail 
(he seems to say) these admirable general provisions, if they are not enforced ? And 
how are they to be enforced ? That was indeed the great difficulty of the age ; and, 
as Guizot, points out^ it was only solved by civil war, until law was made supreme. 
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htr, aut dissemetur de lihcro fvncmaiio mo, vel lihertalihKs, r<7 
Uberis consueiudinilms sm.% ant utbxgriur, ant cxulaf, ant alajiio 
modo de-struatur. Nee {a) mqxer eiim ibuni/.s (fyjv.s the statute in th(.> 
n.yue of the king), ncc mper enm mittvinnn (/>), 'uifo' jno- IvtjaleJndi- 
ciuni 2 xirmm, morum vel,per leijcm tenxv {(')■, ‘-nor will we 'take pos- 
session of his effects, but by ‘ the judgment of his poer.s' ” (whieh 
as ill another chapter, had in view 'the eomiten et baronen, and 
not the trial by jury, as has been commonly but erroneously sup- 
posed), “or by some other legal process or proceeding adapted by 
law to the nature of the case/' The statute j^oes on uud says, 'iiidli 
vendenius, miUi negahimiis^ auf d(j[fircmus rectum lul Just it ufni ; 

{(() The nrtielo nio.-ins, in fact, that the king will not niako war upon hin Huhjoitt 
when ho can resort to ordinary law. It imist not, howi vor, i*e Knp]*u.se<i tiiat 
this article had anything to do with the rights td war; and it must l*e. home in 
mind that rebellion is war against tlie crown, wlunicc it is that it is calhul, in 
the law, levying war against the crown. When rebellion has i>ut a sto[) to tlu> 
mvlinmy course of justice, that is to say, is too strong for the t>rdii)iuy hu c*? hy which 
.justice is ex(-‘cutcd, there is a state of war, in which, hy the terms of the Chur tor 
itself, war is an implied exception to it, and justilies measures of war on tin? ]>art of 
the crown against the rebels. For the terms of the article are, that a man shall not 
be destrciyovl, save by the law of the land, the ordinary law of the land, which .sn]>- 
pi)ses and iniplie-s that it aui be put hi /o7re ; for, if not, the article would work an 
fib.surdity, and h‘galiso anarchy. 'Ihis was well ni]dersto*>d at the time wlu-n tho 
Charter was granted. The year after the charter Henry 111. w/xs g?‘aidod, a knight 
•with an armed fort e semal the king’s judges ami imprisonetl them in Ids castle, where 
lie bade defiance to tbo ordinary power of tlu3 law. The king levied an armtal force, 
laid siege to the Cfisfcle, and, when he had taken it, lianged thost.5 wljt> were in it, ami 
had defended it against him. No tmo in that age appears tt) liave cunsitlercd 
tliat this wtis illegal, as coming within the real spirit and ineani)ig of this tdanso 
in Magna Charta. For it would have been idle to atl^‘rn))tt<* apply the ordiii.'iry forms 
tjf law against a man who had fortified hini-solf against and hade tie flan (to U) its power, 
and could only bo subdued by actual war. (See the coiiUnnj>orary chronicles). 

0) The iiuthor liero has this note? : — 

Lord Coke conceives ibimas to signify the process of the court, eortim- m/r, and 
mittanus that of any court whicli derive.s its authority from a writ nml to it. Jlui tlieso 
words have a technical sense in the civil law, which fully and mon.^ simply cx]>l:iitts 
their meaning here. lUE buntt uficuJiiH divoutur, qui iu rcruitipoaiU.Hiibriient, a ma^/islnitn 
Mittuntuk Lex. Jur. Ire.) As the former expressions in tliis chapter u))ply to 

th.e person and the freehold, it seemed natui al to add such as would j;rotect the goods 
and chattels. The trial by jury was never .spoken of iu these day.s as jitdicluni, much 
judicitiin parium. We hoar of veredictuin.^ jaramev turn letjaiinm hnni hmniy jurttU/, 
vichieti, and the like, all e.xiucssivc of some sworn truth, or of tlie i>crson who swore it 
coming from the vicinage. Whereas the ptn^cs 7*ef/ni gave judgment, ami not upon oath ; 
so did the sectatore.% in the county and other courts, wlio were tho pares to all Hbrri 
homrties de comitatu ; and these latter came from the body of the county, and not from 
the vicinage.* 

Dr Lingard has suggested a much better illustration of the passage, and one 
singularly happy. King John, by a patent i8.siied before his charter, engaged not to 
take or dispossess the barons. Nec super eos per vim vel per aima, ibimus,’* that is 
to say, says Dr Lingard, he liaJd been in the habit of going with an armed force or 
sending an armed force on the lands or against the castles of them he knew or be- 
lie ved to be his enemies, without observing any form of law ” (HisUm/ of KngUmd, 
vol. ii. c. 14). (See also Brady’s Histonj of England, vol. ii. p. 501). And numerous 
actual illustrations of this may be afforded, both before and after the Charter. Tims 
John, after the first charter, seized a castle belonging to one of the barons, whf» had 
assisted in obtaining it ; which was illegal, because the baron was lawfully holding 
his own in time of peace. It was otherwise in the case above mentioned, note (a), 

(c) That is, as regards the barons in pleas of the crown, in which they had privilege 
of peerage, their fellow barons ; but as regarded civil matters, common pleas be- 
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whereby the king in his own person declares, that he will neither 
sell, deny, or delay to any man a due administration of the law(a). 

tween subject and subject, the general body of the freeholders were all 
and they could try, as jurors, any such pleas, whether the justices were barons or 
not. Indeed, apart from that jivivilege of peerage, which applied as against the 
crown, every freeholder was a baron, and, in’ early times, was so called ; and hence 
the distinction between greater barons and leaser, or knights, as they were called in 
the age of the Charter. Hence, at this day, the phrase, the knights of the shire. In 
civil cases, therefore, this really meant trial by jury, and so in criminal cases as 
regards all but barons. Hence, in the comment upon the clause in the Mirror^ it is 
said, the only remedy, if a man were disseised, was an assize of novel disseisin, in 
which there was trial by jurors. Hence also in another chapter on cases of disseisin, 
the trial by jurors is described, as to which, however, it is to be observed, that the 
jurors wore still witnesses, and hence trial by jury was not as it afterwards became, 
a trial by evidence. Therefore if the jurors knew nothing they could say nothing. 
Hence in the chapter just referred to it is said ; '*If the jurors in petit assizes are 
agreed that one shall give their common verdict for all, and they say tliey know 
nothing, the plaintiff shall receive nothing, because he proved not liis action ; and if 
they be of divers opinions, they are not, therefore, to be threatened or imprisoned, 
but are to be secured, and diligently examined. And if two jurors be found to agree 
among all of them, it sufficeth for him for whom they speak.” And it is added, that 
they are only to be examined as to the 2 >oint ol the action (c. ii. s. 24) ; likewise it 
aiipears that if two of the jury of their own knowledge could speak for the plaintiff, 
that w'as sufficient to warrant a verdict for him, provided that then none of the 
others of their own knowledge would speak against him. This appears also from 
another ^mssage in the Mirror^ in which it is said ‘^it is an abuse to compel jurors, 
witnesses, to say that which they know not, by distress of fino and imprisonment, 
after their verdict, when they could not say anything ; and it is an abuse to examine* 
not the jurors though they found at least two to agree” (c. v. s. 1); whence again it ap- 
pears that if two agreed, it might be sufficient, although the jury were to be examined, 
to see upon what they were agreed, and whether it went to the j)oint of the action. 
It is quite obvious that at the time of the Charter trials were by juries, and that in 
civil cases all freemen were equals, and the doctrine that a baron could only be tried 
by his peers, did not apply, for that only applied, as privilege of parliament, to parlia* 
rncutary peers, or the greater barons, and it ajiplied only to pleas of the crown. It has 
been seen, under tlie reign of William, that suits were brought by peers in the county 
court. Tho author therefore was in error in what follows. 

(tt) Here again the comment of tho Mirror is singularly practical, and gives quite 
a different idea of the Charter from that to which we are accustomed. “ The iDoint 
which the king grants to tlie people, that he will sell no right, nor hurt nor delay 
justice, is misused by the chancellor, who sells the remedial wi^iis^ and calls them writs 
of grace ; and by the chancellor of the exchequer, who denieth acquittances of pay- 
ments made to the king under ‘ gi’een wax/ and all those who delay right judgment 
or other right” {Mirror ^ c. v. s. 2), As regards the first part, also, the Mirror else- 
where says, It is* an abuse that the king’s officers of the exchequer have jurisdiction 
of other things than the king’s moneys, or fees, or franchises, witlu^ut an original writ 
out of the chancery under the white wax ” (Ibid, s. 1, aH. 27). And again, It is an 
abuse that the remedial writs are saleable, and that the king commands bis sheriffs 
that he take sureties to his use for the writ ; for by the purchase of these writs he 
may destroy his enemy wrongfully” (ibid, art, 18). And then elsewhere it is said, 
speaking of Alfred’s time, “ In his time, evexy plaintiff might have a commissfon and 
writ to his sheriff, or to the lord of the fee, or to certain justices assigned upon every 
wrong which was done.” ‘‘ In his time thei'e was no stay of writs ; all remediable writs 
were grantable as of right ex dehito justitice)^ by virtue of an oath ” (Ibid, c, v. ; 
Abuses of the Laio^ ibid,, art. 108). Now, from this it is plain that in the times of 
the charters it was deemed an abuse that fees should he taken for any wits, and that 
this was in fact an infraction of the Charter, in the point here noticed. It is said 
in an earlier portion of the work, “ It was ordained {Le,, in jxast times), that the king’s 
courts should be open to all plaints, by which they had original writs without delay, 
as well against the king as against the people, i,€., writs of prohibition or the like 
directed to ofi&cers of the crown, to prevent or restrain their proceedings. The com- 
plaint of the commentator is twofold, that all writs are not ex debito justitice (as writs 



MAGNA CHARTA — CIVIL JUSTICE. 


2S7 


CHAP. V.] 

Among the regulations for the administration of justice, must be 
mentioned that lespecting the writ of j.m(Wpc in capite; i>ravtprm 
iyreve qtiod diciiur, says the Charter, Praecipe in capite 
decwtero ncmjiat alicui dc oliqua libcro f< ncmento, unde liber liwno 
perdot cm'iam Hiairn (a). We have scon, that, in Glanvillo’s timo,^ 
the regular way was, that for land liehl of a private lord suits 
should be commenced in the lord’s court , and that only writs con- 
cerning land held in co^nte. should be loturuable in the king’s 
court. The course seems to have been sometimes not adhered to, 
and a writ of Prweipe for lands held of a. private lord us('d to he 
brought sometimes in the curia reqin, as if the laml was held in capif<\ 
It was to prevent this prejudice to the lord’s (nurt, that the alcove 

1) rovision was made ; and since that, all writs of right of land held 
of any other than the king, have been invariably brought in the 
lord’s court, though they might afterwards be removed by ptmr, 

of fciuiatuons are), and that all n rlts were jnttd for, which is at this nioniont ilic 
Tu the shrewdness or ftimplioity of those times they seemed to mi agiiio that the provi- 
sion in the Clnirter prechuletl the exaction of fees in j ndicial proceedings. Ihit prol nvhly 
it was ratlier directed against bribes or lines for the expetliting of justice. (.)f tlus latter 
many instances are given in Madox* s Ilistort/ of the Exchequer, cJi. xii. 'J'hus we fiTid 
that in the 8d Fienry 111. the men of Portsmouth gave two casks of wine? for the king 
to couiuiaiul the itinerant justices to hold pleas of that town, according to t)»eir 
•charter ; and in the Idth John, a suitor paid a hue oifox dof/tt fur a writ to nniiovo 
Ixis cause into the court of the king. In some cases tine parties oflored a portion of 
what they were to recover tu the crown ; and tlnis Madox statfs that in tli<? Ist 
Henry Ilf. a suitor wfis lined half of Fier debt to recover it from Jjci- <lebior. l’'inoH 
also for delaying of pleas, judgments, &c., w'cro numerous ; and thus the same 
authority records that in the reign of Henry II. the? men i>f Southwark a hue 
respite their comjdaint against the city, and the suitors )>aid lines for the adjourn- 
ment of their cases into the exchequer. Thus it sliould scorn tliat the real sfrope of 
the clause was not fees, Imt fines — that is, not lixetl moderate paynujnts for fair 
purposes of rcYoiiue, but arbitrary exactions anti extojlions, eitiier fur the prt»virion 
or execution of justice. The w’^ortls, to none will we sell,’’ were lUcaTiit to abolish 
the lines paitl for procuring of right ; *‘to none will w e tlcny,” meant the Hto]ipingof 
suits or proceedings and the denial of w'rits; ‘Ho none will wo delay,’' meant the 
delays caused by tlie counter-fines of defendants (wdio would sometimes outdo the 
plainbilTs), or by the will of the prince. The statute, says Madox, so far ehccted its 
object that fines for law proceedings became more moderate, and the evils alJiidcd to 
fell into disuse. But the Mirror says, speaking of the time of Edward 1., “ It is an 
abuse that justice is delayed in the king’s court more than elsewhere”! c. v. s. lb And 
it is an abuse that remedial writs are saleable ;”—ho that, half a century after the Char- 
ter, this clause of it had proved nugatory. 

(a) The comment of the Mirror is, The clause, of the [mx'clpc, is not holden 
ill that they do it without writs of possession of farms every day, so that the lords 
lose the cbgnixance of their fees and the advantage of their courts'’ (Mirror, c. v. s. 

2) . The w^ord preed^e is the initial word in a writ of the king’s court, as a writ of 
right; and Bracton says the clause only refers to writs of right {Bracion, fob 2B1). 
The clause seems to have been aimed at the practice of serving writs in tlie king’s 
court, when the suit should have been brought in the court of the lord of w hom tlio 
lands were held, whereby he lost the profits. It will be observed that the words are 

prweipe de ca^ntef which latter 'words, added in the third chapter of Henry HI., 
implied that the land was held of the king in chief, or otherwise the suit should first 
be brought in the court of the lord of w*hom the land was held, and hence Lord Coke 
suggests that to carry out the clause there ought to have been an oath required of 
the truth of this recital in the writ. The object was to prevent injuries to the lords 
under colour of the writ falsely issued. 

* Vide ante, 172 . 
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That this provision was aimed only at writs of right, and not at 
pr<Bcipes, is expressly declared by Bracton.i 
These were the regulations ordained for the settlement and im- 
provement of our law relative to property, and the administration 
of civil justice. Some few provisions were nuide regarding our 
criminal law, though not of the same magnitude with the former. 

As the distribution of justice, particularly that which concerns 
Hheriff’s criminal the lives and persons of individuals, should be in 
judicature. the hands of persons not only of discretion and judg- 
ment, but also well versed in the law, it was thought proper to 
ordain, that no sheriff, constable, coroner, or other bailiff of the 
Icing, should hold pleas of the crown (a) : it is held, that-^ by this pro- 
vision, the authority of the sheriff’ to hear and determine theft and 

{a) The comment of the Mirror upon this is, “ The chapter which forbiddeth 
sheriffs, coroners, or bailiffs to hold pleas of the crown, seemeth not needful, for 
a])peals of felony are not here to bo brought before coroners, and the exigents and 
judgments pronounced ; and, therefore, this i>oiiit had need to have had more words 
to have expressed the meaning of it,” (Mit*ro7% c. v.). This, no doubt, means that 
the coroner did not tr?/ criminals as sheriffs did. Our author seems to have supposed 
that the article did not apply to pleas triable before the sheriff, as though a plea of 
the crown could not he tried before the sheriff ; but the sheriff was the king’s criminal 
judge, and, therefore, Glanvillo includes theft among pleas of the crown, though, as 
his book was confined to the curia regis, he did not enter further mto the x>i‘actic€^ of 
the various counties differing in their courts. The object of this clause in tlie Charter 
was to secure that men should be tried before regular judges, the king’s justices senf 
down into the counties, who, being tnen more devoted to the law as a study and pro- 
fession, were naturally more relied upon. This clause, therefore, marks an era in the 
Ijistory of the law, so far as regards the criminal judicature, as other clauses do with 
reference to the civil judicature. That many grievous mistakes were made in the 
administration of criminal justice, through ignorance of the law, in these days, is clear 
from other passages in the Mirror. There, among the ‘‘ abuses of the law, men- 
tioned in the chapter under that head, are these : — “ It is an abuse that a man who 
hath done manslaughter of necessity, or with, the peace, or not feloniously, is detained 
and kept in prison until he hath purchased the king’s charter of pardon, as {i.e., as it 
is) for Ills chance. It is an abuse to hold the movable goods of fugitives from 
justice, forfeited before they be attainted of tlie felony, by outlawry or otherwise. 
It is an abuse to outlaw a man before it hath been confirmed by oaths of neighbours. 
It is an abuse to suffer a man attainted of felony to be an approver, and to have a 
voice as a true man. It is an abuse that others reverse the appeals of approvers, than 
coroners, and that they are suffered to appeal oftenor than once, or falsely. It is an 
abuse tt> bring the appeal elsewhere than before the coroner of the county, and that 
appeareth by the' writ of appeal as a writ grounded upon error,” (so that the other 
j-WiBsage, the comment on the Charter, seems an error). “ It is an abuse to determine the 
a[>peals of felony by ordinary judges, suitors,” i.e., the freeholders in the county court, 
where the sheriff sat as judge in crown cases, so that this seems just the evil intended 
to be remedied by the Charter^ “ It is an abuse to make a man to answer to the king’s 
suit when he is not indicted or appealed. It is an abuse to imprison any other than 
a man indicted or appealed, without a special warrant. It is an abuse that^justices 
and their officers who kill people by false judgment, are not destroyed like other 
murderers,, which, it is said, king Alfred caused to be done, who caused forty-four 
justices, in one year, to be banged as murderers for their false judgment. It is an 
abuse that a man he accused of life and murder without suit or indictment. It is an 
abuse that the justices show not the indictment to those who are indicted, if they 
require the same. It is an abuse that rape da a mortal offence.” It is manifest that 
there was trial by jury ; for it is said, ‘^it is an abuse to compel jurors, witnesses, to 
say that which they knew not. It is an abuse that one examined the jurors, though 
they find at least two to agree,” It is also said that it is an abuse to adjudge a man 
to death, by suitors, if not in cases so known that there need no answer.” Yet it is also 

I Bract, fol. 281. * Oh. 17. 2 Inst. 32. 
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Other felonies was entirely taken away. Bnt this alteration coukl 
not have been made by force of this statute alone; it must be re- 
membered, that, in the time of Grlauvillo, theft was not amonj? the 
placita coronw (a), but was triotl by the slievilV. In tlio time of 
Bracton, Ave find it was reckoned amonj^ the phu'Ka voromv : and 
this change of its nature Avas necessiiry, befoi-e the present chaise 
of BTagna Charta could have tlio etleet. of lemoving it from the 
jurisdiction of the sheriff,, as a plea of the crown. Whe1h«>r tliis 
new denomination took place before or after tlie passing of Magna 
Charta, or in vvliat period between the times of tlhmville and 
Bracton, it is not easy or necessary to determine. This provision 

yai(i, i.s an abuse that tlie justic(‘B drive a true man te be tried by liiw country when 
ho preferr(‘th to dofond hiinnoJf agaiuat the approvt*r by battle.” 'Wlience it aj»poartt 
that trial jury was not yot thoroujL;hly uudtir.stood/as wo have it, as a trial by 
evitlonco, but merely from persoritd knowledge ; so that, if the jurors did not happtm 
to km>w anything of tlie case, thty wore in great perplexity. And the course taken 
when they were in ilouht was, it is e.viilent, to “examine'* Ukujj and SA‘e if they could 
he brought to agree. This ojxnied t\ dour for influence on the ]iart of tlie jvulge, and 
hence one the ahuscs complained of. In another ]>lace it is said that in douhtfnl 
cases we ought to save rather than to condemn ; but a ca.se is juifc of a judge who in 
such a ease condemned the man. It will bo oh.'^erved, it is said to he an abuse that 
a man should he judged to death by suitors; now these wor(j the suitors at the 
county court, where the .sheriff sat iis criminal judgt^, and that illusti’atos the meaning 
of the above clause in the Cdiartor, and the mischief it was inbuided U) njcci. J^’roui 
• other parts of the Af error it is apparent that there were grif^vous mischiefs tlinaigh 
ignorance of th< ISO who tried criminal cases. Thus, in the chapter on murd(*r, it is 
said, “yc are to distinguish from other inanslayors. as of jurors, justices, wilnosHes," A.f*. 

J lulges judge meu fal.sel^" to death wittingly, arxl sometiiues out of ignorance ; in the 
first case they are murderers, and are to be luuiged by judgment ; ami in the second 
place, ye are to <listiug\n‘sh, for one manner of ignoranct? cxcuscth, and another 
kind that doth not excu.se, and note that igiif>rance iiself is no ofleue.r. The jmlge 
doth not offend so inu(;h that he doth not know tljio law, hut in foolishly undertaking 
upon him to judge foolishly or falsely. And that which is said of justices i-» to he 
intended also of jurors, and of witnesses in case.s notoriims ” (c. ii. h. 10). It is to be 
observed that the .sherills woidd come under the general term justices, and indeed, in 
the time before the Charter, the sheriff oftmi was one of the justices of the king. 
With respect to the word constables,” it must not be supposed that the ordinary 
olUccrs of the peace are iutcmled, but the constab]i*s of castles, of which there were, 
in the time of Henry, upwards of a tliou.sand. The whole country was covered with 
these foi tres.se.s, wdiich, as described by the chnuiicles, \ver(i too ^)ften “ dens of 
tiiieves,” the owners and their officers being generally }>lunderer.M of tlie peoi)lc. The 
castles were alwa 3 ^s on manors, an<l Guizf)t points out how, in the Middle Ages, tlio 
‘‘villas” had changed into castles. The lord of manors had criminal and civil 
jurisdiction within their manors, and lienee the constables hold trials of pleas of the 
crown, that is, of criminal charges, within their manors, jis the sherilfs did witlxin the 
counties. And so of the stewards or bailiffs in manors, not castles. These ofiicers 
were all the more dangero!iS, because as their fortresses were very secure places, and 
so convenient for prisons, they often had the keeping of prisoiicrs charged wdth 
crimes in the counties. Hence they possesseil powers very liable to be abused, 
and which w^ere abused to purposes of horrible oppreji-sion. Hence, long after the 
Charter, and when, after the ju.stices of the peace were established, these funotiotianes 
got themselves put into the commission of the peace, the abuses they committed were 
thus described in a statute (5 Henry IV. c. 10), by which it was recited that constables 
of castles by colour of their commissions take people, to whom they bear ill will, and 
imprison them within their castles, till they have made fine and ransom with the 
constables for their deliverance. It may be imagined how desirable it was to deprive 
thifl class of functionaries of the dangerous power of trjdng their prisoners ; aud hence 
the necessity for the present enactment, one of the most important to the people of 
any to be found in the Charter. 

(a) This is a mistake. It was a plea of the crown, fhouglx so tried. 

T 
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lias been construed to apply only to hearing and determining ; and 
therefore it was held, that the sheriff’s power to take indictments 
of felonies and misdemeanours, as well as the coroner’s to take 
appeals, still remained unimpeaehed; and in truth both were 
exercised for many years after, till a.particular statute i was made 
to abolish the last remains of the criminal jurisdiction belonging to 
these ancient common-law judges. 

It was declared, that a woman should not bring any ajipeal of 
death, except of the death of her husband, in the following words :2 
“ No one shall bo taken or imprisoned on account of the appeal of 
a woman brought for the death of a man, except for the death of 
her husband ; ” which is one, among many other articles of this 
statute, that is only a confirmation of the common law.® 

The writ dc odio et atid was rendered more attainable than it 

The writ fZe had liitlicrto been. It was oi’duined that this writ, 

odio et atid. Jn futurc, should issue gratis, and should never be 
denied^ (a). This is the first mention of this writ by name, though 
it has been alluded to in a former part of this history.’'* This writ 
was one of the great securities of personal liberty in those days. It 
was a rule, that a person committed to custody on a charge of 
homicide, sliould not be bailed by any other authority than that of 
the king’s writ ; but to relieve a person from the misfoi-tuue of • 
lying in prison till the coming of the justices in eyre, this writ used 
to be directed to the sheriff, commanding him to make inquisition, 
by the oaths of lawful men, whether the party in prison was charged 
through malice, utrum retiatns sit odio et atid ; and if it was found 
that ho was accused odio et atid, and that he was not guilty, or 
that he did the fact se def&ndewdo, or y>er infortunium, yet the 
sheriff, by this writ, had no authority to bail him ; but the party 
was then to sue a writ of tradas in hallium, directed to the shei’iff ; 
whereby he was commanded, that, if the prisoner found twelve good 
and lawful men of the county who would be mainpernors for .him, 

(a) Qlanville says, that persons accused of inurdor were not discharged upon 
pledges (or bail), unless by the king*s ptirticular prerogative (lib. xiv.^c. 2), which is 
supposed to allude to this writ. The comment of the Mirror upon this clau&o is, 
that the provision that it be granted freely, ought to extend to all remedial writs, 
and that the writ ought to extend, not only to felonies of murder, but to all felonies, 
and not only in appeals, but in indictments (c. v, s. 2) ; and elsewhere it is said to b‘e 
an abuse that the writ takes place only in cases of murder ; but it is also said that it 
is an abuse that it lieth for indictees — 2 .c., after indictment found; and, it is'added, 
that it is an abuse that appellees or indictees of mortal crime are got out of prison 
by bail ; and again, it is said to be an abuse to let to bail a man indicted of a mortal 
offence by pledges {Ibid, 17). The effect of all this appears to be, that the remedy, by 
jvdicial inquir^^ ought to be available in any case, before indictment found, where the 
charge was found groundless on such inquiry ; but that, without it, not in any; nor 
after indictment found ; and that is, in effect, what the law really is, 

ilEdw. IV., 0.2. *Oh. 34. 

* Lord Coke, in his Commentary on this chapter, has laid it down that a woman 
before this statute might have an appeal of the death of any of her ancestors ; but this 
opinion seems to have no foundation, and what has been laid before the reader in 
another place, shows the law to have been quite otherwise. Vide ante^ 199, 200. 2 
lust. 68. * Ch. 26. « Vide ante, 198. 
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then he should, deliver him in hail to those twelve. The writ, or 
inquisition de odto et cttid^ had a clause in it, nifd indictatus vel 
appdlatus fuerit coram judiliarus nUimo ifnwrantibm ; m that 
the inquisition was not in such case to bo taken. ^ We see how 
important it was, that this writ should be attainable with as little 
expense and trouble as possible, to avoid the oppression of malicious 
prosecutors. 

As to the forfeiture and escheat <d lands for felony, it was de- 
clared, that the king would not hold them for more* than a year 
and a day, and then they should go to the loi-ds ot‘ the fee winch 
was nothing more than the language of the hvw before.!^ 

It Avas declared, that eseuage should be takeii'i as it was Avont in 
the reign of Henry II. This is the last provision of this famous 
charter ; and is folloAved by some general declarations and i-enunci- 
ations dictated by the solemnity of the occasion. The liberties and 
free custojns belonging to all persons, si)irilua.l or tcm])oral, arc 
saA'ed ; and the king declares, that “ all the customs and liberties 
aforesaid, Avhich Ave liaA'e granted to be holden within this <,mr 
realm, as much as apiiertaineth to us and our heirs, Ave shall observe ; 
and all men of this our realm, as Avell spiritual as temjioral, as 
nmch as in them is, shall observe the same against all persons in 
‘like Avise.” For this grant of their liberties, the barons, bishops, 
knights, freeholders, and other subjects, granted a subsidy ; arul 
then, says the king, “ Ave hav'e granted to them, for us and our 
heirs, that neither avo nor our heirs shall attempt to do ar.ything 
Avhereby the liberties contained in this charter may bo infringed 
and broken. And if anything should be done by any one contrary 
thereto, it shall be held of no force or effect” (a). 

To these solemn and repeated declarations respecting the sanctity 
of this charter of liberties, is added hMs ksiibus^ containing a list 
of the greatest names in the kingdom : for as in these times no 

{a) It is very remarkable that upon this claiise tiiere is no commentary in the 
Mirror^ whiob supports the impression that the writer belongt'd to the body of the 
people, and therefore attached more importance to those provisions whicli appear t(» 
relate to them than to those which aflfcctod the barons and knights. The history, 
however, of this clavise is extremely interesting, on account of the important bearing 
of the subject upon the rise of our representative institutionH. It has already been 
seen, in the comments on the charter of Henry II., that “ scutage” was an incident 
of militaiy tenure, and a kind of composition for non-attendance in war. This clause 
simply provides that it should be assessed at a reasonable amount, as under the 
charter of Henry II. But the clause in the charter of John contained the import- 
ant condition, that it should only be imposed by the common council of the refilrn. 
This, however, was left out of the present charter ; but in the charter of ICdward 1. 
it was again inserted, and this was followed by various statutes^ which declared that 
the king should take no talliages, scutages, or aids, but by the consent of the com- 
mon council of the realm, which, being for this purpose, made representative — in 
effect created a Parliament. Scutage thus became virtually merged in subsidies, and 
the last scutage levied was in the reign of Edward II. Thus, as BJackstono oVjserves, 
the levying of scutage by the consent of the council of the realm became the ground- 
work of ail the fixed taxation of the kingdom — first for subsidies, and then for the 
land-tax, its modem substitute. And the development of the great principle just 
asserted as to scutage led to the cpnatitution of our parliament. 

* Bract, 122, b. 123, a.b. » Oh. 22. » VuU anU, 120. 


^ Oh. 87. 
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grant of franchises, privileges, lands, or inheritances passed from 
the king but by the advice of his council, expressed under Mis 
testibus, this was thereby rendered an act of the king, attended 
with every formality that could possibly render it binding. In this 
consideration of it, it is properly charta, or a charter ; though in 
that form it received likewise the authority of parliament. To tlie 
end of the charter, as it stands in the statute-book, is subjoined the 
confirmation of it before mentioned to have been made in the 25th 
year of Edward I. 

The Oharla de Foresta is likewise taken from the roll of 25 
Charta do Fo- Edward I. and has a confirmation of that date prefixed 
resta. to it, similar to that prefixed to Ma^na Cimrta. This 
charter, though of infinite importance at the time it was made, 
contains in it nothing interesting to a modern lawyer, any further 
than as it gives some specimen of the nature of the institution of 
Forest Law, and the burthens thereby brought on the subject. In 
this light, tlie Charter of the Forest is a curious remain of ancient 
legislation. It contains sixteen chapters. 

The first chapter of this charter directed that all forests which 
had been afforested by Henry II. should be viewed by good and 
lawful men ; and if it was proved that he had any woods, except 
the demesne, turned into forest, to the prejudice of the owner’s ' 
wood, it was to be forthwith disafforested ; but the royal woods 
that had been made forest by that king, were still to remain, with 
a saving of the common of herbage, and other things which any one 
was before accustomed to have.i This was the provision in relation 
to the forests made by Henry II. As to those made by the kings 
Richard and John, they, unless they were in the king’s own de- 
mesnes, were to be forthwith disafforested. 2 The charter directed, 
that all archbishops, bishops, abbots, priors, earls, barons, knights, 
and free tenants, having woods in forests, should have them as 
they enjoyed them at the first coronation of Henry II., and should 
be quit of all purprestures, wastes, and assarts, made therein before 
the second year of Henry III.s Thus far were limits fixetl to the 
extent of forests ; and after these provisions a clause is added, by 
which all offences therein were pardoned. 

In point of regulation it was ordained, that regarders, or rangers', 
should go through the forest to make their regard or range, as was 
the usage before the first coronation of Henry II.^ The inquisition, 
or view for the lawing or expeditaiion of dogs, was to be had when 
the range was made, that is, from three years to three years ; and 
then it was to be done by the view and testimony of lawful men, 
and not otherwise. A person whose dog was found not lawed, was 
to pay three shillinga No ox was to be taken for lavnng, as had 
been before customary ; but the old law in this point of expedita- 
tion was to be observed, namely, that three claws of the fore-foot 
should be cut off by the skin : and, after all, this expeditation was 

»Cli. 1 *Ibid.5. 
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to be performed only in such places whore it had been customary 
before the first coronation of Henry II.i It was ordained that no 
forester, or bedel, should make scotal, or gather gerbe, oats, or any 
corn^ whatever, nor^ any lambs, or ])igs ; nor make any gathering 
at all, but upon the view and oath of twelve rangers, when tlicy were 
making their range. Such a number of foresters was to be assigned, 
as should bo thought necessary for keeping the forest. SJ It was 
permitted to every freeman to a'gist his own winid, and to take his 
pannage within the king's forest ; and for that jiurposc ho might 
freely didvc his swine through the king’s demesne woods ; and if 
they should lie one night in the forest, it should be no pretence for 
exacting, on that account, anything from the owner.4 Jk'sides the 
above use of their own woods, frtenien were permitted to make in 
their woods, land, or water within the forest, mills, springs, pools, 
marlpits, dikes, or arable grounds, so as they did not enclose such 
arable ground, nor cause a nuisance to any of their neighbours : 5 
they might also have eyries of hawks, sparrow-hawks, falcons, eagles, 
and herons, as likewise the honey found in their own woods.<* 'I hus 
was a degree of relaxation giv'en to the rigorous ordinances of 
William the Compieror, who had apjiropriated the lands of others 
to tlio purpose of making them fore.st ; the owners thereof w(;rc now 
admitted into a sort of partial enjoyment of their own property. 

It was permitted that any archbishop, bishop, earl, or baron, 
coming to the king, at bis command, and passing through the 
forest, might take and kill one or two of the king’s deer, by view 
of the forester if he was present ; if not, then be might do it upon 
the blowing of a horn, that it might not look like a theft. The 
same might be done when they retnrned.7 No forester, except 
such as was a forester in fee, {laying a farm for his bailiwick, was 
to take any chiminage, as it was called, or toll for passing through 
the forest ; but a forester in foe, as aforesaid, might take one penny 
every half-year for a cart, and a halfjK'nny for a horse bearing a 
burthen ; and that only of such as came through by licence to buy 
bushes, timber, bark, and coal, to sell again. Those who carried 
brush, bark, and coal upon their backs were to pay no chiminage, 
though it was for sale, except they took it within the king’s 
demesnea® 

Part'of this charter consisted of matters relating to the judicature 
of the forest. It was ordained, that persons dwelling The judicature 
out of the forest should not be obliged to appear before **1® forest, 
the justices of the forest, upon the common or general summons ; 
but only when they were impleaded there, or were pledges for others 
■who were attached for the forest.® Swainmotes (which were the 
courts next below those of the justices of the forest) were to be held 
only three times in the year ; that is, the first at fifteen days before 
Miclmdmas, when the agistors came together to take agistment in 

Ch. 6. • Bladum. » Ch. 7. ■* Ibid. 9. » Ibid. 12, 

Ibid. 13. I Ibid. 11. • Ibid. 14. » Ibid. 2. 



294 


HENRY HI. 


[chap. T. 


the demesne woods ; the second was to be about the feast of St 
Martin, when the agistors were to receive pannage : and to tltese 
two swainmotes were to come the foresters, verderors, and agistors, 
and no others. The third swainmote was to be held fifteen days 
before St John Baptist; and ihH-nas pro fosnatione heatiarum; 
to this were to come the verderors, and foresters, and no others ; 
and the attendance of such persons might be compelled by distress. 
It was moreover directed, that every forty days throughout the 
year, the foresters and verderors should meet to see the attachments 
of the forest, tam de viridi qttdm de venatione, as well for veili as 
venison, by the presentment of the same foresters. 

Swainmotes were to be kept in those counties only where they 
had used to be held.^ Further, no Constable, castellan, or other, 
was to hold plea of the forest, whether of vert or venison (which 
was a prohibition similar to, and founded on a like policy with one 
in Magna Charta about theft); but every forester in fee was to 
attach pleas of the forest, as w'ell for vert as venison, and present 
them to the verderors of provinces ; and after they had been en- 
rolled and sealed with the seal of the verderors, they -were to be 
presented to the chief forester, or, as he was afterw'ards called, the 
chief justice of the forest, when he came into those parts to hold the 
pleas of the forest, and were to be determined before 
unis men s. 2 The punisliments for breach of the forest lav/ 
were greatly mitigated. It was ordained, that no man should 
thenceforth lose either life or limb^ for hunting deer; but if a 
man was convicted of taking venison, he was to make a grievous 
fine ; and if he had nothing to pay, he was to be imprisoned a year 
and a day, and then discharged upon pledges ; which if he could 
not find, he was to abjure the realm.^ Such were the tender 
mercies of the forest laws! Besides such qualifications of this 
rigorous system, it was ordained that those who, between the time 
01 Henry II. and this king’s coronation, had been outlawed for the 
forest only, should be in the king’s peace, without any hindrance 
or danger, so as. they found good pledges that they would not again 
trespass within the forest. ^ 

These were the regulations made by the Charter of the Forest ; 
which concludes with a saving clause in favour of the liberties and 
free customs claimed by any one, as well within the forest as with- 
out, in warrens and other places, which they enjoyed before that 
time. To the whole is subjoined a like confirmation as that to 
Magna Charta, in the 25 th year of Edward I. 

Many copies of the Great Charter and Charter of the Forest 
were put under the great s^l, and sent to the archbishops, bishops, 
and other dignified ecclesiastics, to be safely kept ; one of which 
remained in Lambeth Palace till a very late period.® It is said, 

^ Ch, 8. * Ihid* 16. ® Pro venatione, ^ Oh. 10. * Ibid, 15. 

^ It is mentioned by Bishop Bumet to have been among the papers of Archbishop 
Laud. 
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however, that Henry, when he came of ngc, cancelletl, in a solemn 
manner, both those charters at a p:reat connell held at Oxfonl ; an<l 
that he did this by the advice of Hnl>ert de Bur^h, chief jnsticiary, 
who of all the temporal lords, was the first witness to both the 
charters. Notwithstanding this, we find in the 38th year of this 
reign, a.d. 1254, a solemn assembly was lield in the great hall at 
Westminster, in the preseiice of the king, when the archbishop of 
Canterbury and the other bi.shops, apparelled in their pontiiicals, 
with tapers burning, denounced a sentence of excom- <.'iiaru;rs con- 
muuicatiou against the breakers of the liberties of the tirmoa. 
chiireb and of the realm, and partienlarly tliose contained in the 
Groat Charter and Charter of the Forest ; and ni)l only against 
those Avho broke them, but also against, those avIio made statutes 
contrary thereto, or who should observe them when maile, or pre- 
sume t<.) pass any judgment ag,'i.iust them ; all which persons were 
to be considered as ipso facAo cxcomnmnieatetl ; and if any igno- 
rantly oftended therein, and, being admonislied. did not reform 
w'ithin fifteen days, and make satisfaction to the nnlinary, lie was 
to be involved in that sentence.^ We sliall see, in the succeeding 
reigns, how often these two charters were solemnly recognised and 
confirmed both hy tlie king and parliament. 

' The first public act which ]»reseuts itself in Ihe statute-book 
after the two cliartor.s, is the SkUnluiu HiberuUv de suvutHui jn- 
co/ioiredlbi(s, 14 Henry HI., which, from a einisidcra.- 
tion of the matter and manner of it, has l)een pronounced not to bo 
a statute.2 In the form of it, it appears to be an instruction givcaj 
by the king to his justices iu Ireland, directing them how to pro- 
ceed in a certain point, where they entertained a doubt. It seems, 
the justices itinerant in that country bad a doubt, when land de- 
scended to sisters, Avhetber the younger sisters ought to bold of the 
eldest, and do homage to her for their several ])oi‘tiouH, or of tlie 
chief lord, and do homage to him ; and certain knights had been 
sent over to knoAV what the practice was in England in such a case. 
The following is stattid as the usage of England at tb.at time, agree- 
ing with what is laid down both by Glauville and Bracton.*^ If 
any one holding in cupUe died, leavi>ig daughters co-heiresses, the 
king had always received homage of all the daughters, and every 
one of them held in capite of the king; and accordingly, if they 
were within age, the king had ward and marriage of every one. 
And again, if the deceased was tenant to any other lord, and the 
sisters were within age, the lord was to have the ward and marriage 
of every one; but with this difference, that the eldest only was to 
do homage for herself and her sisters ; and when the younger 
sisters came of age, they were to do their service to the lord of the 
fee by the hands of their eldest sister ; the eldest, however, was not 
on that account to exact of the younger, homage, ward, or any other 

* Old. Abridff. Tit. Homage, vide voL iL, 99, 


* Vide Pickering's Statutes. 

• Vide ante, 89. 
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mark of subjection ; for they were all equal in consideration of 
law, and deemed as one heir only to the inheritance ; and should 
the eldest have homage of her sisters, and demand wardship, the 
inheritance would be in a manner divided, so that the eldest sister 
would be simul et semel seignioress, and tenant of the inheritance, — 
that is, heiress of her own part and seignioress to her sisters, which 
could not well consist together, the law allowing no other distinction 
to the eldest sister but the chief mansion. Besides, if the eldest 
sister should receive homage of the younger, she would be seignioress 
to them all, and should have the ward of them and their heirs ; 
which was always guarded against by the policy of the law, that 
never entrusted the person or estate of a minor to tlie custody of a 
near relation ; which is the very reason given by Bracton^ why the 
younger sisters should not be in ward to the eldest.2 

The other statutes made in this reign are the provisiones or 
staiutum de Merton, 20 Hen. III., and the statute de anno bissextili, 
21 Hen. III., after which there aj^pcars none till the 51ist year of 
this king. 

The statute of Merton contains eleven chai^ters, whi,ch are arranged 
statuteofMer- with as little order as those of Magna Charta. The 
ton. several alterations or confirmations of the law thereby 
made were as follow. We have just seen w^hat provision had been 
made on the subject of ward and marriage by Magna Charta. To 
secure lords in this valuable casualty, it was now further ordained, 
that when heirs were forcibly led away, or detained by their parents 
or others, in order to marry them, every layman who ’ should so 
marry an heir, should restore to the lord who was a loser thereby 
the value of the marriage ; that his body should be taken and im- 
prisoned till he had made such amends ; and further, till ho had 
satisfied the king for the trespass. This provision related to heirs 
within the age of fourteen ; as to those of fourteen or above, and 
under full age, if such an heir married of his own accord without 
his lord’s licence, to defraud him of his marriage, and his lord 
offered him reasonable and convenient marriage without disparage- 
ment ; it was ordained that the lord should Iiold the land beyond 
the term of his age of twenty-one years, till he had received the. 
double value of the marriage, according to the estimation of lawful 
men, or according to the value of any marriage that might have 
been bond fide offered, and proved of a certain value in the king's 
court. 

Thus far the interest of lords was secured. The following pro- 
vision was to protect infants against an abuse of this authority in 
their lords. If any lord married his ward to a villein or burgess 
where she would be disparaged, the ward being within the ago of 
fourteen, and so not able to consent, then, upon the complaint of 


^ Braoton, 88. 

* The introduction of the English law into Ireland, and the progress it made there, 
_ jmait jEGEir JoroiPLOilT bejc^e an o bje ct of consideration in another place* 
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the friends, the lord was to lose the wardship till the heir came ef 
nge 5 and the profit thereof was to he converted to the use (.>f" the 
heir,, under the direction of her friends. Hut if the heir was four- 
teen years old and above, so as to be by law of eapacitv to consent 
to the marriage, then no penalty was to ensue. ■> Again, if an heir, 
of wliatever age, would not consent to marry at the reque.st of his 
lord, he was not to be compelled ; biit when lie came of age, and 
before he received his land, he wa.s to ])ay his lord as much as unv 
would have given for the marriage, ami that wliether he would 
marry or not ; for as tlie marriage of an heir within age was a. law- 
ful profit to the lord, he was not to be wholly dejiriVed of it, but 
was to bo recompensed in one way or cither.'^ 

Some further provision was made resjiecting dower. It was ]>ro- 
vided hy Magna Charia, that widows .should give nothing for their 
dower; in order still lurthcr to secure to them a ready assignnu*nt 
of dower, it was now ordained, that person.s convict ed* of deforcing 
widows of their dower, shoidd pay in damages the value of the.* 
dower, from the death of the husband uji to the time of giving 
judgment for rccoveiy thereof; and they were moreover to be in 
'inisi'ncofdui to the king.3 Becau.se it had Ix'cn doubted, whetliei', 
as a widow received her dower in the condition it W'as when lu'r 
husband died, she should not leave it in lilce manner to the rever- 
sioner in the condition it was at her death ; to remove this doubt, 
it was ordained, in favour of widows, that they might beipieath the 
crop upon their lands held in dower, as well as that upon their other 
lands.-i 

Usury, which we have before seen-'' was treated with little haiity 
by our old law, was now put under a particular restraint. It was 
])rovided, that u.sury shcaild not run against any person within age, 
from the death of his ancestor, whoso heir he was, until he arrived 
at his full age ; a provision which was dictated, no doubt, by the 
consideration that the profits of the infant’s lands went to his 
guardian^ during the wardship, and that he was thereby disabled 
from paying the annual interest. This new regulation avus to be 
Avithout any prejudice to the principal and the interest Avhich had 
accured in the lifetime of tlie ancestor.^ 

A provision made about commons of pasture Avasof great import- 
ance to lords of manors. When a lord, having great 
extent of waste ground within his manor, infeotfed any 
one of parcels of arable land, it was usual for the feoffee to have 
common in such wastes, as incident to his feoffment; and this avas 
upon very good reasons, for as the feoffee could not plough and 
manure his ground Avithout beasts, and they could not be sustained 
without pasture, the tenant used to have this allowance of common 
for his beasts of the plough as appendant to his tenancy, and from 
thence arose common appendant. Eight of common, therefore, was 

1 Ch. 6. *Ihid. 7. * Ibid. 1, * Ibid. 2. « Ante, 86. 

« Oh. 5. 
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founded upon the general interest of agriculture, and the particular 
one of the lord, whose land was thereby cultivated and improved. 
We have seen 1 that a remedy bjr assize had been devised to maintain 
tenants in possession of this right, but it seems this remedy had 
been pushed too far, and began to encroach upon the demesne and 
original right of the lord, who having suffered his tenants to range 
at large over his wastes, for which he 'had not yet found any use, 
could hardly appropriate any part thereof without the imputation 
of^ encroaching on his tenants, and being liable to an assize of dis- 
seisin of common of pasture. To prevent such usurpations upon the 
lord, and adjust the reasonable claims both of lord and tenant, the 
following regulation was made : — That when such feoffees brought 
an assize of novel disseisin for the common of pasture, and it was 
therein recognised before the justices that they had as much i)asture 
as was sufficient for their freeholds, 2 and that tliey had free ingress 
and egress from their freehold to their pasture, then the ])erson 
against whom the assize was brought should go quit for all the 
lands, wastes, woods, or pasture, whidi ho had converted to his 
own use. But sliould it bo alleged that they had not sufficient 
pasture nor sufficient ingress or egress, the truth thereof was to bo 
inquired of by the assize ; and if it was found as alleged', then they 
were to recover their seisin by view of the jurors, and the disseisor ' 
was to be amerced as in other cases ^ (a). 

The administration of justice was aided by a law concerning 
repeated disseisins, or, as they were afterwards called, re-(Usseisins. 
It was ordained, that when any person recovered seisin of his fiee- 
hold, before the justices in eyre, by assize of novel disseisin, or by 
confession of the disseisors, and seisin had been delivered by the 
sheriff ; if the same dis.seisors again disseised the same tenant of 
the same freehold, and wore convicted thereof, they should forthwith 
be committed to prison till they were discharged by t.hc king upon 
payment of a fine. The way of bringing such contemners of the 
law to punishment is thus directed by the statute. When com- 
plaint was made at the king’s court, the parties injured were to 
have the king’s writ directed to the sheriff, in which a relation 
was to be made’ de disscisind facta supei' disseisinam, of a disseisin 
upon a disseisin ; and the sheriff was to be thereby commanded, 
that he, taking with him the keepers of the pleas of the crown ^ 
and other lawful knights, should go to the place in question, and 
there, in their presence, by the first jurors and other neighbours 

(a) The comment of the Mirror upon this is ; — The point of improvement of 
wastes is culpable, as being too general ; for it ought to distinguish of commons ; for 
in some places the commoners are enfeofted in such a manner, that the whole 
common is only in the tenants ; so that the lords have nothing but the soil ; and in 
such case the statute is prejudicial to the commoners, and repugnant to the Great 
Charter, which willeth that none be cast out of his ficehold without lawful judg- 
ment’ ’ (Mirror, c. v. s, 2 ), But it only applied where the commoners had sufficient, 

* Ante^ C 4 4. * Ad teneTnenta sua. ® Chap. 4, 

i Vide ante, where these are supposed to be the coroners of the county. 
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and lawful men, make diligent inquisition of the matter ; and if the 
party was convicted, he wtis to be dealt with as before mentioned, 
if not, the plaintiff was to be amerced. The sheriff was not to 
entertain such a plaint withwit the king’s special command, namely, 
by writ. What is hero said of lands recovered in assize of iR>vel 
disseisin, extended to those recovered by assize of morlauncestor, 
or in any proceeding 

An alteration was made in the limitation of time for bringing 
certain writs. In a writ of right, as the liiw had been for some 
years, a descent might becoiiveyed d U-mjjon- Iknriri rvgtH wnhrts; 
but it was now ordained that there should be no mention of so <lis- 
tant a time, but only d dimpore Uenrici reyis art nosiri Writs 
of mortaunceslor, dc uativis, and de in<jrcsi<n (a writ which ha.d 
lately sprung up, and of which more will be said hereaflaa) were 
not to exceed tdtinuwi redilum domint rcyis Johaunifi pafr/.s nosfri- 
in Auyjicna, king John’s last return from Ireland into England ; 
nor writs of novel disseisin, 2 ^f'ima>n tranfijrelationon dontini rcyiN 
Henrici, qui nunc esf, in V'^aticoniciin.'^ 

Before another clnipter of this statute is mentioned, it may be 
convenient to recollect that there were two kinds of suits; siiit rcu,/, 
as it was afterwards called, and suit sendee. Huit real was, in re- 
•spoct of residence, duo to a leet or lonru ; suit service was, by 
reason of tenure of land, due to tbe county, hundred, wajumtalu.*, 
or manor, wherounto a court baron was iiicideut. Every one who 
held by suit service was required to ap]K“ar in ]»erson, becutise llie 
suitors weix; judges in those courts; and if lie did not, bo would be 
amerced, which was a heavy grievance; for it might bapjien that 
he had lands within divers of those seigniories, and the courts might 
all be kept in one day ; tliercforc, as he could attend jicrsonally only 
at one jilace, it was provided by this act, that every freeman who 
owed suit to the county, trithing,® hundred, w'a])entakc,^ or to tbe 
court of his lord, might freidy make liis at torney to do suit for him.® 
This permission did not enable him t<j do the same at the leet or 
tourn, because he could not he within two loots or two tourns.*’ 

It is recorded in the statute of Merton, that the question about 
the legitimacy of children born before wedlock was of special 
still agitated between the clergy and common lawyers ; bastaniy. 
the former maintaining their legitimacy, according to the constitu- 
tion of Pope Alexander ; the latter alleging this to be contraiy to 
the common law ; as hath been mentioned before.7 The bishops 

» Ch. 3. 

* Gh. 8. Henry L began bis reign, a.d. 1100 ; Henry II. a.d. 1154 ; King John went to 
Ireland in the twelfth year of his reign, and returned the same year ; between that and 
the 20th Henry HI, were about twenty-five years. Henry III. went into Gascony for 
the first time in the fifth year of his reign ; so that there were about fifteen years 
between that and the statute of Merton (2 Inst. 94, 9.5). Writs of mortauncestor before 
this act were post primam coronationcm Henrici II. which was 20th October ^ 
Those of novel disseisin w^repost ultimam transfretationem^ Regis in Normanniam^ which 
was in 1184, the thirtieth year of his reign. Vide ante^ 189. 

3 A district containing three hundreds. ^ Another name for a hundred. 

« Ch. 10. * ® 2 Inst. 99. 7 Vide ante, c. 3. 
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now urged in council, that when the king’s writ of bastardy was 
directed to them, to inquire whether a person born before wedlock 
was entitled to the inheritance, they neither could nor would give 
any answer thereto, because the question was put in a special way, 
and not in the form required by the church, which was general, 
whether bastard or not ; and therefore^ to make an end of the con- 
troversy and the difficulty at once, they prayed the nobles to con- 
sent that all such as were born before matrimony should, consist- 
ently with the law of the church, be deemed legitimate, and be 
entitled to succeed to the inheritance, equally with those born within 
wedlock.^ But the statute says, omnes comites et harones und voce 
responderunt, quod nolunt le{jes Anglice mutari, quoi hucusque 
usitaloR sunt, et approhatce.'^ This point of difference between the 
canon law and the law of the land did not rest here. In the same 
year, a solemn agreement was made between the king, bishops, and 
barons in council assembled, and by this the practice was settled, 
as will be shown when we come to speak more particularly on the 
subject of bastardy. The nobles, who resisted the inclination of 
the ecclesiastics with such firmness, had no scruple to propose an 
innovjition which had no object but to accommodate these potent 
landholders, at the expense of the liberty of the subject.; but in 
this they were opposed by the king, who refused his consent ; the 
proj)osal was, that they might imprison in a prison of their own all 
persons that were found trespassing in their parks and vivaries.®^ 

In the next year, there follows in the statute-book a. public in- 
strument which is entitled, the statute de Anno BissexUU, 21 Hen. 
III.; but which is, in truth, nothing more than a sort of a writ, or 
direction, to the justices of the bench, instructing them liow the 
extraordinary day in the leap-year was to be reckoned, in cases 
where persons had a day to appear at the distance of a year, as on 
the essoin de malo lecti, and the like. It was thereby directed, 
that the additional day should, together with that which went 
before, be reckoned only as one, and so, of course, within the 
preceding year. 

After this, there are no statutes (except the confirmation of the 
charters, 38 Hen. III., which has-been mentioned already) till the 
fifty-first year of this king. During this interval of thirty years, 
great progress was made towards bringing the law to that state of 
consistency andjearning to which it arrived in this reign (a) ; there 

(a) Thus we find the point of the law of descent stated by Bracton, as cited by 
Pateshall, justice “ Ut de itinere Martin de Pateshall in comitatu Hertford, 
anno regni Henrioi Quarti, in fine rotuli” (fol. 13). So an important decision as 
to imbecility of mind, that a person paralysed may be of sound mind “ Et notan- 
dum quod si paralyticus itineret de loco in locum et discretionem habet ab eo prajsu- 
matur quod omnia rite gesserit, et de aliis non est ita intelligendum, quia quamvis 
itinerare non possit, tamen bonam memoriam habere potenmt. Et de hac materia 

1 This piece of canonical jurisprudence is actually adopted in the law of Scotland 
Thev consider the subsequent marriage as having been entered into when the chud was 
begotten ; and therefore it is confined to the case of such women, whom the father, at 
that period, might have married. Erak. Frin., b. 1. tit. 7, sect. 37. 

s Oh. 9 . * Oh. 11. 
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is also the strongest proofi that the treatise of Biacton was written 

puniius iuvenia cic t^rmino anno regni Henvici deeimo quinto in ooinitatu r>ork, de 
Koberto do Burnley” (fol. 15). So an important docir»ioii as to donations, t)mt iboy 
must be free, and not in any way the result, of e(K>rcioTj Oratuita deWt tlonalio 
et non coacta, nec per metiiin vol vi oxtorta nt si quisoartam et donationoia oogiiovcrit 
reqiiisituB cxeipiat tainen quod valere non debeai, eo quvul pm* metuin eoaotionem 
tempore guernn aliove quocumjue tempore illam fooerit rovi>oabitur donatio, ut 
inter placita qiue seqtintur regein, anno regni regis Hen, 11. inter primem do WaU 
lingford et Rogerum de tiumoy” (fol. 17). Ami so anotiuT, ruling that it it is in 
time of }>oaco, the man must promptly disclaim the ilouiition : — “Si antem temj>oro 
pads compiilsiKS fuerit qiiis per metnm et vim in prisona tid aliquid <laudnm vol 
faciendum contra voluntatom suam, cum a prisoua et violcntia evascrit., sttitim 
debit levai-e hutesium et claiuorenq et accedere debet a«l villas ]>ropin<jniort ;?, ct ad 
serviontes regis, et posteaad oomitatnm, et ibi ostcudero violcntiam <‘i factam f't sic. re* 
vocabitur quod actum erit. Si autcin dissimulavcrit, videf iir conscntiiv, ul dc qinuiam 
itinere S. de »Sograve, in coniitjitu Kantii, de Petro de Poke qui sunummitus iuit a<1 
Avarrantaiulum Falconi do Breaute, <iuaudam cartaiu de manorio de JSliddU‘toii ; et 
unde jinlicium redditum fitit apud Westmonasterium ” (f. 17). Now, a little pu‘v'e of 
contemporary hi.story renders this case — a leading case (as it is tht.> cai Jit'st) in the 
law of duress — veiy interesting, and iJhisrrative of the times. 'J’hiH Fulef)n de 
Breauttds d<iscribed by Matthew’ of Westminster, A.n. 1215, as one of the ivtaiucrs of 
John, and as a most atrocious plunderer, lie is de.soriljed as seizing noblemen, and 
even ladies, and clerics of the highest rank, in order to extort ransom from tln-m. In 
the reign of Henry 111. tlii.s man heeame ho outiageon.‘=J, that he actually s(hzcd tlio 
king’s justiciary, and inqn-isoned him in his oastk*. TJiis was too much fi>r tin' king, 
who levietl an armed force, laid siege to the castle, and when, after two niontljs, he 
• had taken it, he hanged all who were in it (a.d, 1 2*^:4). Tliis may servo to show that 
these cases wore then of actual and frequent occurrence, and that the law of duress 
wfis then of very considerable practical importance. Oth(‘r cases are (:ite<l : “ Ho 
itinere Abbatis de Rading et Martin dc Pateshall iu comitatu Lcyeestriie (f<»l. Hit and 
in comitatu Bedeford de Eichardo le Haro” (Ibni,) SomotinicB, it will he obst'rved, 
that the deoi.^ions are quoted of the justices of the Bench — /.c., the Judgt's of tho 
curia regis^ tho king’s court. As a point of villenagc : — “ Hictuin est in curia rc.gis 
coram jmsticiariis do banco upud Westrnonasterium per Johannem do Metinghajn et 
socios suos Jmsticiarios ” (fol. 2G). Generally, how'over, tluf cjuch are from the 
itinera. 80 a point of Jaw as to gifts of land in frankaljuoigne (tiiat the Inhr is 
bound to warrant or defend, if he knew of the gift), is citetl’'4i|iH decided by the 
celebrated Pateshall: — “Do itinere Martin de Pateshall, de loquola diverse rum coiui' 
tatuum, qua* fucrunt super judicium in itinere huo annoregni tertio Hcnriei <lc magis* 
tro militiic Teinpli in Anglia,” in the cjtsc of the Knights ^Jem pi ar of England {fol. 28). 
So another important point on tlio same subject— viz., that if, a fewv rlays Ijcfore 
death, a man gives land to a religious house, the heir could not recovia* it, is cited fis 
ruled by the same justice in his last circuit : — “ Ut de ultimo itinere Mjirtin ilc i*ate.S" 
ball in comitatu Eborum” (fol. 28). So an important decision as to advowsons, that 
they could not be transferred, except as incitlent and attaclied to the property in 
land : — “Et q\iod advocatio quod incorporalis est, transferri non liotest, sine re cor- 
porali et tcneinento, probatur de toindno Saucti Hilani,ainio regis Henrici nono comi- 
tatu Norf. inter abbatem de Measendene et Hubert de Burgh, de ecclesia de Owalton, 
ubi idem abbas protulit quandam chartam cujusdam W alteri de la Peniie, quod tea- 
tabatur qilod idem Walterus dedit ei advocationem ilUua ecclesia},secl quia po«t(*a 
convictum fait quod idem Walterus nullum tenementum habuit in manerio in (pio 
ecclesia aita fuit, nec idem W. nunquam pnesentavit ad ecclesiam illarn, considemlum 
fuit quod abbas nihil capiat” (fol. 54). Item ad hoc facit quod Labetis dc ter- 
mino Sancti Ililarii anno regis Henrici sexto comitatu Staff, de liaulf comite Cestriae 
et Priore de Kenelwyde, de ecclesia de Stoke, ubi dicitur quod ilia qui deflit fuivoca- 
tionem priori nec aliquis antecessorum suorum, nunquam seysinain habuit prajsentaiidi 
nec aliquod tenementum in villa ilia, coosideratum quod donatio ilia nulla. Item ad 
hoc facit quod habetis de termino Paschae anno regis Henrici nono in comitatu Cor- 
nubise de Ricardo de Wyks et Priore do Tuwardrey, ubi non valuit donatio facta do 
advocatione quia ille qui dedit nunquam facit in^^eyaina praceentandi nec terram alP 
quam habuit in villa Ula, ad quod advocatio ilia potuit pertinere ; quod vis multaa 

* Vide poet. 
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within this space of time (a) ; and that the account of the law 
given by that author, does not include the alterations made therein 
by the statutes passed in the'Slst and 52d years of this king. It 
seems therefore the most natural order, to postpone the considera- 
tion of those statutes till we have taken a view of the previous state 
of the law ; from whence we may proceed to the alterations made 
therein by those statutes. 

This view of the law, as it stood tow^ards the end of the present 
reign, will include in it not only a fuller account of what has been 
before delivered from the authority of Glanville, but likewise the 
numerous additions, variations, and improvements that had been 
made since his time. This will be extracted, as we promised, from 
that great ornament of our ancient jurisprudence, the treatise of 
Bracton, from which such parts will be selected as are thought 


confirmationes, episcoporuui ct dominorum capitalinm intervenissenf' {Bractnn^ lib. 
ii. c. 22, fol. 54). “ Et quod donatio facta de advocatione valere non debe.it, ante 

quam donata fecerit in poasessione presentandi, probatur in rotulo, anuo re^. Hen. 
oefc. in comitatu Bed. Item ad hoc facit quod habetis de itinero Martin de Pates- 
hall in comitatu Wygorn ; anno reg. Hen. quin to. Item nec valet donatio advoca- 
tionis, si ille qui dedit nunquani habuit seysiiiam prsosentandi nec aliquid de inanerio 
no tenemonti ad quod advocatio pertiuuit, ut inter placita guce seqiiwntur re(jem^ 
anno rogni regia .Henrici tertii viceaimo secundo in comitatu Salo]) : de Godfridis de 
Gamages, ubi idem Qodfridus dixit coram rege quod antecessor suns dedit patri suo 
quandatn terrain curn advocatione eccleaia), et unde convictuin fuit quod antecessor 
nunqnam seysina inde habuit, et ideo donatio nulla. Item ad hoc facit ann. K. Hen, 
10, in comitatu Leyc. inter Walterum de Redgrave et priorem de Undeltigh, ubi 
idem Walterus nil capero iiotuit per assisani quia comes de Ferraris qui m.aiicrium 
illud ad quod advocatio ilia pertinuit dedit prsodicto Waltcro, nunquam preseiitavit 
ad ecclesiam illam. Item ad hoc facit quod habetis de anno Hen. 9, inter priorem de 
Lewes, ot de novo mercato do ecclesia de Hatfelt,*' &c. {Ibid, p, 56). These cases 
are cited as showing how constantly they occurred, and how the right of presenta- 
tion was contested, and how the right was made to depend entirely upon actual pos- 
session of temporarproporty. A case between the abbot of St Albans and Galfrid de 
Chyldwike, about the franchise of a free warren, is cited as liaving been decided 
‘‘ apud Westmonasterium corani ipso Domino rege,'’ i.e.j in the king's bench, as it con- 
cerned a royal franchise (lib. ii. c. 24, p. 56). It may be mentioned, that such por- 
tions of Bracton as are not founded on such decisions, are founded on Glanville and 
Justinian. And as regards civil matters, perhaps by far the largest poi*tion of Brac- 
ton is taken from the latter sources, whence, also, there is little doubt, the judges 
whose decisions are cited derived their light ; for where else could they have derived 
it ? As regards criminal matters, however, the criminal law being more a matter of 
custom, the decisions of the justices itinerant are more fully quoted; and the chap- 
ter “ De Corona'* commences with their commissions and authorities, . 

(a) It has escaped the attention of the author that the great work of Bracton 
contiiins brief accounts of numerous cases decided, during this period, on the itinera 
or circuits of the judges. These are the earliest of our law reports, with the excep*, 
tion of the brief notices in the Miri^or and the Abhreviatio Placitorum ; and some of 
them may be of interest, as showing the gradual course and development of law 
by means of judicial decisions, which took place in consequence of the establishment 
of a regular judicature. In one passage Bracton says, it is nob sufiicient for the 
plaintiff to propound and ground his case, &c., unless he also proves it according to 
what was proved in the itinera of Bishop of Dunwicli and Martin de Pateshall, in 
the county of York, 3 Hen. III., in the case bf Aghevilda Murdac. And, again, that if 
the claimant gives no proof, it is not necessary for the tenant to answer, for that a 
case may fail in proof as well as in law Quia posset deficere probatio licet nun- 
quam deficiat jus/* as was held in the itinera of the Bishop of Dunwioh and Martin 
de Pateshall, in the county of York, the 3 Hen. HI., in the case of Reginald Shuidake. 
— {Breteton^ 326). Others of these cases have been already cited, ut supra* 
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best suited to tbo design of tins history ol' <nir jxidiciul polity. As 
the plan we here propose will lead us to recotisider all or most of 
the topics which were examined in the reisru ot Henry II.. it will 
be very dilficult to avoid the appearance oi repetition. Tlu.s will 
be guarded against as much as possible; an I we trust that the 
reader will be sati.sfied that no subject is bnniglit before him a 
second time, but where the nature of the impiiry and the progress 
of the history made it absolutely nece.ssaiy. 

We shall begin our short vimv of the law in lhi.s reign with some 
observations on the rights of persons. The raidcs of lui.ks <.f ^er- 
freemen are stated by Bractou to be these: <lukcs, wfi"- 
earls, barons, mwjnafcs, or vavasors, knights, and tluw' who were 
plain freemen. Vavasors, he says, wore ])ersons >innjiuv <U<jultii(in, 
and were .so called t'lnqmm VAS sorfifum ad VALETuniNnsi i The 
condition of servi, or vilfnni, as they w'cre commonly ealh'd, is 
more particularly described by this author than by (Jlanville, and 
the nature of that state may be tolerably well collected from his 
account of it.'-^ d’he .srrtv/.v, though he was generally considered as 
in 'poU'ninic ihmini, and not Juris; yet, as to life and limb, he 
w'as entitled to the protection ot the law. The lord might take 
from his villein everything he had, even his ])rincipal piece of pro- 
])erty, which was usually his waijn'iijiuiu, or imphunenls of hus- 
bandry; tli« being, that quicquid per sir vum acquiri/nr id 
domiuio arqnirilur? These serri (lid not escape from tlieir condi- 
tion by going off the laud of the lord, if they continued in the 
habit of returning; and sometimes they ased to be permit l(‘d to 
absent themselves for a hmgtli of time from the lord’s lands, and 
employ themselve.s in trade, upon paying to the lord a lino called 
ehevaqiion, or chiefage, as an ac^knowdedgment of their subjection 
and villenage (a). But if they left the lord’s land without returning 
regularly, or ceased to pay their rhevaqii/m, they were then con- 
si(lered as fugitives ; and when they were once become fugitive, 
they w'erc to be pursued and demanded by the lord, both within 
liberties and without; for which purpose the aid of the king’s 

{a) It is remarkable bow tenaciously the author confounds the slave with the 
villein. The Mirror, which followed Bracton, most carefully distinguished thorn, as 
did Bracton himself, and it is remarkable how the Mirror aud Bracton corres- 
pond. Thus, as to villeins, the Mirror says : “Villeins bo not all slaves, for these 
cm purchase nothing but to their lord's use. They know not in the evening what 
service they do in the morning, nor any certainty of their service. Their lords may 
fetter, imprison, beat, or chastise them (saving their lives and members) ; they may 
not fly from their lords so long as they find them wherewith to live, nor is it lawful 
for others to receive them without their lord's consent ; they can have no manner of 
action without their lords ; and if they hold lands of their lords, it is intended that 
they hold them from day to day at their lord’s will, and not by any certain tenure.*’ 

Villeins are tillers of land dwelling in upland villages, for by vill cometh villein, and 
of villeins mention is made in the great charter of liberties, where it is said that a 
villein be not so grievously amerced that his tillage be nut saved to him ; but the 
statute maketh no mention of slaves, because they have nothing of their own to 
lose/* Htire villeins are carefully distinguished from slaves. 

* Bract. 5 b. * Schmidt Gesohichte, icc., roL i 696* * Bract. 6. 
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officers might be had and after such claim had been made, the 
aervus, though he was not taken till after a year had elapsed, might 
be detained ; but if no such claim had been made, then, at the end 
of a year, the senma would be privileged, and considered as free. 
So strictly was claim required to be nj^-de, that if the lord, after the 
lapse of three or four days only, without making any claim, had 
taken him anywhere extra villenagium,^ beyond the limits of his 
villenage, he would have been liable to an action for imprison- 
ment. 

It seems that villeins in the king’s demesnes were of different 
kinds. There were those who had been such before the Conquest, 
and who, in consequence of the polity then established, were per- 
mitted to hold their land in villenage,^ by villein and uncertain 
services, and who were to do everything which their lords com- 
manded them. But in the disorder of that revolution, many free- 
men were dispossessed of their lands by the lords to whom tliey 
were allotted, and were afterwards permitted to hold them in vil- 
lenage, with the burthen of doing some, villein offices, which how- 
ever were certain and specified. These per sons wei-e, according to 
Bracton, sometimes called glehce adscriptitii, because, -so long as 
they did the appointed services, they had the privilege not to he 
removed from the land ; and were indeed freemen : for though they 
did villein services, yet it was not in their own personal right, but 
on account of their tenement, which was held in villenage, though, 
says Bracton, a sort of privileged villenage.^ “ There was,” says 
the same authority, “ another holding in the king’s demesne manors, 
which was by the same villein customs and services as the former, 
and yet was not villenage; nor were the tenants servi; nor did 
they derive their title from the Conquest, as the former did, but by 
covenant with their lords ; so that some of them had charters, anil 
some not; and these, if ejected, might recover seisin by assize, 
which none of the former could. Besides these, there were also 
tenures by socage, and knight-service, in the king’s demesnes.” 
These latter, says Bracton, were ex novo feoffamento^ and post Con- 
guestum; by which he seems to intimate his opinion as to the 
origin of the two principal tenures — those in socage and by knight- 
service.® 

A villein might also become free by manumission ; which was a- 
solemn and express act of declaring him free. There were other 
acts of the lord which were construed to amount to a declaration 
of a villein’s liberty, because they put him into a condition incom- 

g atible with a state of servitude. Thus, if a lord was to receive 
omage of his villein, or should, without any express manumission, 


1 Braot. 6, b. . 

» that is, “out of bis state of villenage,’’ or, beyond the lord’s 

villein-territory, ^ ^ 

8 Vide ante, p. 29. ^ ^ Braot. 7. 

• But see Madox vol. i. 578, of old feoffment and new feoffment. 

• Braot. 7 b. 
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give land to his villein, habendnm ct (vncndum libov to him and 
his heirs, though no homage was done, such gift wa.s considered as 
an intimation that the donee should become a freeman. Neverthe- 
less, if a gift was made to hold joo- h'hcrtmi. ficrvifiinn, it was other- 
wise ; there being, according to Bracton, a dilleioncc between hold- 
ing libere and per liberum, seroitiuui ; for, as a tenure in villenage 
would not make a freeman a villein, so a lutlding by free serviw 
would not make a villein free, unless it was preceded by homage.^ 

Bracton spcalcs of two orders of villeins : namely, those who 
hold in pure vllletmge, and those who held in villein- 
soenr/e (a). In the former, the service was nncer- 
tain and indeterminate ; so that the vilh'in, aeciading to his expres- 
sion, did not know in the evening what was to be dune in the 
morning, but was to do everything that was conmiaiulod him ; in 
the latter, the service was certain; and yet the liolding was not 
lihevHin- lejieiuenfuni.ov freehold. Neither of these coubl alien their 
lands, as freeholders conld ; and if they did, it might be recovered 
at law .-2 but the way in whicii a villein soekinan was to make a 
transfer of his estate, was this; he was first to make a. sujTender of 
it to the lord, or, if he was not present himself, to his steward, and 
from his liands tlie conveyance was to he nnnle to the purchaser; 
and this was considered as the gift of llie lord, in wlaan, and not 
in the villein soekman, the froeliold resided.^ Ibaeton tloes not 
say wliether those who held in jmre villenage had even the power 
of transferring their lands in this limited way; and it shonld seem, 
they had not yet obtained such inavilego. 

Wo are oiaihled to speak more particularly (jf temires than wo 
did iji the reign of Henry II.; tliey liad now become _ 
more defined, were better undershKid, and treated with ot. .« ivu.<,s. 
much more refinemeTit. Tenure dejK'iuled on Ukj scrvic<.‘s reserved 
at the time of the feoffment {b) ; and therefore, to understand the 


(a) Tliis lia» alrearly been pointed out more tlmu once. Here, again, it will l o 
ob«erved how closely the J/irror follows ilracion, and distiiigairthcs slaves from 
villeins. The Mirror w'ord for \vord corresponds with lir.ictoin so that t)»e autlior 
must have studied the great treatise. 8}>eaking of slaves thc3 Mirror says: “Tljey 
know not in the evening what service they Hhall do in the morning, nor is there any 
certainty of their service/’ But villeins he .says, “ they are tillers of land,’* whitdt is 
the description of socage*service as given by Bracton and Littleton, that is, plougli- 
ing the land, a service certain «and defined in its nature. Yet, being at the will of the 
lord, and, although certain in its nature, not so as to its extent, it was not free Ho<jag<*, 
but servile* socage, or, as Bracton calls it, villein socage. This was t)ie origin of our 
copyhold tenure, as socage was of our freehold tenure. Pecuniaxy com mutation, by 
w^ay of price or fine, lay, probably, at the basis of the conversion of the tenures. 

{b} It was not necessary that there should be any deed to create a freehold estate 
of inheritance, and the giving of such an estate conferred entire freedom. Tims the 
Mh'rorsays, “Villeins become freemen if their lord* grJint or give u]ib> tliern any free 
estate of inheritance to descend unto their heirs, or if the lord take their homage for 
their land (c. iii. 8.28); and it is o bserved, that by the first conqueror earls were enfeoffed 
of their earldoms, barons of their baronies, knights of knight’s fees, serjeauts of ser- 
jeanties, villeins of villenages, burgesses of boroughs, whereof some received their 
lands wdthout obligation of seiwice, i,e., a frankalmoigne, some to hold by homage 
and by service, as for defence of the realm ; and some by villein customs, as to plough 
1 Bracton, 24 b. * Jliid, 26. * S^rtienii , . i Bracton, 26. 

U 
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nature and variety of tenures, it will be necessary to consider more 
particularly the clause of reddendum, by which the services were 
reserved in deeds of feoffment. When a donation was made by a 
private person, it was usual to express in the deed, with some pre- 
cision, whatsoever was to be rendered to the donor in compensation 
for the thing given. Thus a gift was'made sometinfes pro homagio 
et servitio, for homage and service; sometimes for service only, 
without homage. If it was intended to create a kniglit’s fee, the 
proper reservation would be pro homagio et servitio ; but in the 
creation of a socage-tenure, it would not be so proper ; as fealty 
only, and not homage, was due for socage-land : and indeed should 
homage have really been done, yet this would not entitle the cliief 
lord to wardship and marriage ; for ward and marriage did not so 
properly follow the homage, as the service, which in fact, and which 
alone, made a tenure, either military or socage. Thus it often 
happened that homage was not required even in military tenures ; 
as where one made a gift to his eldest son and heir, or a brother to 
a younger brother, such gifts were usually made without reserving 
homage, lest the donor should be excluded from succeeding to the 
inheritance by the rule nawo potest esse domimis et Imres. For 
the same reason, gifts, when made to a younger 'son, used to be, 
pro servitio tanliim, tenendam de me told vita med sibi et luei'cdi 
bus suis, et post mortem tneam de capitalihus dominis pro servitio 
quod illam terram pertinet. When the service was reserved in 
this way, the elder son might be heir to the younger, because there 
was no homage to constitute a dominium : if the gift hml been ten- 
endgim de capitalisms dominis, it would have excluded him from 
the wardship also. In like manner, if a gift was made by the 
father to the eldest son, whether it waspw servitio or pro homagio, 
if it was to hold of the chief lord of the fee, and he died in the life 
of the father; the younger brother would succeed, and the father be 

the lord’s lands, to reap, cut, and carry his com or hay in such manner of service 
without giving of any wages, whereof many fines were levied of such services, Svhich 
make mention of them. And although it be that the people have no charters, deeds, 
nor muniments of i^heir lands, nevertheless, if they were ejected, or put out of their 
possession wrongfully, by bringing- an assize of novel disseisin, tliey might be restored 
to their estates as before, because they could aver that they knew the certainty 
of their services as those whose ancestors were astraces for a long time ; and there- 
fore Edward in his time caused inquiry to be made of all such who held and did 
to him such services as ploughing his land, &c. And afterwards many of these 
villeins were forced by wrongful distresses to do their lord service, to brings them 
into servitude again, for which their remedy was by a writ of tic injusie vexes. Now it is 
most remarkable that in this passage (evidently written soon after the Conquest) among 
the tenures enumerated, common freehold is not mentioned. Tenure in knight- 
service is mentioned, and tenure in villenage ; ^and then it is described how, but of 
these last, freehold tenure arose, by the lords giving the villeins free estates of 
inheritance, on condition of plough-service, which in its nature was certain, and not 
deemed base, though servile. It is also poiiited out that not only did this require 
no deed, but not even express a formal gift ; it was enough if homage were taken 
for thedand, as that implied freedom. Then came the socage freehold tenure, as it 
was called, of which Bracton, transcribed by our author, speaks ; in his time it having 
become established as a known freehold tenure, whereas in the time the above pas- 
sage in the Afirror is mentioned, it was just arising. 
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excluded from the wardship ; if ho was a minor, the ward and nnir- 
riaj^e would belong to the chief lord, and if of full age, the relief 
likewise^ 

The reservation was sometimes t'cilth ndo so much jicr annum at 
certain times, ox/acicnclo such and such services and customs, pro 
Omni fterviHo, corwuetudine sccidari, (\rac(ion(\ rf. drmondd ; by 
which all secular demands that belonged to the lord in right of th*o 
tenement were remitted. It must be observed of services and cus- 
toms, that some belonged to the lord of the fee, and some to the 
king, corresponding with the distinction beforementioned between 
suit sercu'v and suit Of the latter kind, says Braclon, were 

seefa'. ad Jufilitiarn fuciendam, as in writs of right \ ad parem, to sit 
in judgment on a thief; and pro aforviameuto curia-.. '^I’o the 
donor of the land belonged such services a.swerc due in reeom]>cnso 
of the thing given, as rents, whether in gold or silver, in monies 
numbered ; as if it run reddendn inde jfK'r annum decent aureou, 
argcutcofi ; or whether it consisted in fruits and protits of the 
ground, reddendo inde, per aununt decern coro.s iriiiei, four (juarters 
of barley, four barrels of oil, or the like. Sometimes the reserva- 
tion was made optionally; as, reddaido inde per annum so many 
gilt s])urs, or six 2 )oncc, err a pound of pepper, or cumin, or wax., or 
ti certain number of gloves; in which caises it^ was at the optical 
of the tenant which of theni he ■vv'ould pay. Some services Averc to 
be performed to the lord of the fee, and eonsistcsl in doing some 
act at certain seasons: unle.ss such services wore sped lied, they 
would not be dcmandable ; as whore it was said, e.t faciendo ittde 
fiectani ad cnriani domini sui, cl ka-redurn suorum, dc quindenu in 
quindenam, &c., or, /aciendo inde so many ])Iougbings or reapings, 
and the like ; all which belonged to the lord of the fee, and were 
due out of and in right of his farm.s and tenements, and therefore 
were not personal, but feudal or predial service.s. 

A person might iufeoff another to lK)ld 6// serjemify, which was of 
different kinds : some such services belonged to the lord ^ . 

who infeoffed ; some to the king. Thus, for instance, y* 

when a person was to hold by the service of riding with his lord,^ 
or of holding the lord’s pleas, or serving his writs within a certain 
district, or feeding his dogs or hounds, keeping liis birds, finding 
him in bows and arrows, or carrying them, and innumerable like 
services ; all these were called serjeanties. Bervices being divided 
into such as were called forimic and such as were denominated 
inirhisic, all the above-mentioned they considered in a particular 
manner as intrinsic, because they were of necessity to be expressed 
in the charter ; and they were likewise reserved to the lord of the 
fee, and had not any reference to the king's army or the defence of 
the realm: in such tenure no ward or marriage accrued to the lord, 
any more than in socage. These were usually called pelil ser- 

' Bract- 34 h. * Vide ante^ 265- * Bract. 35. 

^ Which tenants, says Bracton, are usually called Bod KnighU, 
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jeanty, to distinguish them from such as related to the king only. 
A serjeanty of this latter kind was,^ when a person was infeoffed 
by the service of finding one or more men to go with the king upon 
any military expedition with some kind of accoutrement ; and from 
such a serjeanty, whether held of the king or a private person, there 
were due to the chief lord the ward and marriage of the heir. 2 
It was before said, that the above services, which were specified 
in the deed, were called intrinsic. This term and its opposite were 
not wholly confined to express that services were or were not in 
the charter; for some other services, though expressly named in the 
charter of feoffment, were termed forinsic, because they belonged 
to the king, and not to the chief lord. These were performed with- 
out the tenant appearing in person, for he might satisfy the king, 
some way or other, for the service ; they were due as accident or 
necessity made them requisite, and were called by various names. 
They were not only termed generally forinsic, as they belonged I0 
the king, but had various other names of a more specific iinpoi t. 
They were sometimes called seutagium, sometimes so'vifimn domini 
regis; the meaning of which was this : they were called forinsic, 
because the service was done, foris abroad, that is, eMra.scrvilinm 
due to the chief lord ; seutagium, because it related ad scutum, and 
the military service; servitium regis, because it belonged to the 
king, and not to the lord ; and a feoffment by cither of these latter 
appellations was considered as the same thing : yet if a charter ga^'c 
land faciendo inde forinsecum servitum, c&c.,the service, or the sub- 
stitute for service, was to be expressed; as by the service of one knight’s 
fee, or more ; by the scutage of a hundred shillings ; and the like.^ 
There were other customs and dues which were neither intrinsic 
nor forinsic, but were rather, says Bracton, concomitants of services 
regal or military, and of homage. These were relief, marriage, 
and wardship, which need not be expressed in the charter; because 
if homage and regal service preceded, it followed that these be- 
longed to the chief lord, whether it was a knight’s service, or a ser- 
jeanty relating to the army. There were other customs and dues 
which, Bracton says, were not called services, nor the concomitants 
of services ; as reasonable aid to make the eldest son a knight, or 
marrying his eldest daughter ; which aids were de gratia, and not 
de jure,^ and were in consideration of the lord’s necessities ; for 
they were only to be demanded of his freemen in cases of necessity. 
These aids, too, were considered as personal, and not predial ; for 

^ It xni|pht be expected that Bracton should call this latter magna serjeantia, to dis- 
tinguish it from the other kind ; but he does not. In another part of his book we are 
told by this author that serjeanty was divided into magna and pari'a^ with respect to 
its value^ and, as it should seem, not with any distinction between a service performed 
to the king, and to a common person. Thi& value appears not to have been very 
accur^itely defined. He says that, according to some, it was a great serjeanty if valued 
at 100 shillings ; ahd those, says he, might be called jyetit serjeanty that were worth 
half a mark^ (87 b.) Whatever difference of opinion there was about the names, there 
seems to have been none about the consequences of the respective services, namely, in 
what oases ward and marriage was demandable by the lord, and in what not. 

Bract. 25 b. * Ibid, 36 b. Vide ante^ 127. 
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they respected the person, and not the foe, a.s may bo collooted 
from the terms of the king’s writ wliich used to issue to the shoiiir, 
conrmanding him, quad et siivi dlhxtlone habere faeiat hdi 
rationnbile auxilium^ de militibus libere ieirndibits snis in balliiui 
suci, cC'e. As these aids wore not to be levied at the pleasure of the 
lord, respect was to be had, iu assessing them, to the eiroumstunces 
botli of the tenant and lord, so as the lord might be relieved with- 
out oppressing the tenant; or, as Bract on says, quad anxilitun 
accipieuti cederet ad coimnodxtin el danli ad JionoremJ 

A man might be infeofted by divers kinds of services ; as, by the 
service of one penny, and rendering scutage (that is, when de- 
manded for particular occasions, as before-mentioned), and by one 
or more of the serjeanties above noticed. If the render was to be 
oidy in money, without any scutage or serjeanty ; or if two services 
were required optionally, as to give some certain thing jxra amnf 
k'ervitio, or a certain sum of money; such a holding was called 
socage: but though it was only for the payment of one farthing, 
if scutage and real service were added thereto, or if any serjeanty 
was reserved, it was considered as knight-service.^ The creation 
of all these tenures depended on the pleasure of the feolfor ; for 
whatever might be the service he was bound to perform towards 
'his feotfor, he might exact either more or less, u})on making a feoff- 
incut to another. Thus a tenant by knight’s service might infeoff 
another in socage, or make a gnint in villcnagc. Again, he might 
require knight’s service, though ho held only in socage:® and in 
such case, as well as in others, the tenant was protected against the 
chief lord by the warranty of the mesne, who stood between them. 

The different kinds of tenure appear, from the above inquiry, to 
be these : some were by military service, since called knight’s ser- 
vice, others by serjeanty ; for which homage was to bo done to the 
chief lord, because of the forinsic and regal service, and of that 
which related ad scutum, and the military calls for the defence of 
the country. Another was a holding in socoagio libero, in free 
socage, where the service to the chief lord consisted in money and 
nothing was due ad scutum ct servUium regis: this was called 
socage from soccus, a plough; because the tenants thereof were 
deputed, as it should seem, merely to be cultivators of the ground. 
In this tenure the ward and marriage belonged to the nearest re- 
lations ; and though homage should de facU) be done for such land 
as it sometimes was, the chief lord was not on that account entitled 
to the ward and marriage, as those casualties did not always, though 
they usually did, follow homage. There was another kind of soc- 
age, called villein socage, where homage was never done, but 
only the oath of fealty was taken ; the lord being interested to see 
that his villein did not, by any surprise, become his homager.^ 

We are next to consider the circumstances of tenure, the princi- 
pal of which were homage, fealty, and relief. Much stress was 

* Bract. 36 b. * ibid. 37 b. *Jfyid.77h. 
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laid on homage, to which was ascribed greater efficacy than to 
Homage and any other part of this system, as it was the tie of feudal 
fealty. connexion between lord and tenant. Homage is there- 
fore defined by Bracton to be that legal bond by which a lord is 
held and bound to warrant, defend,* and quiet his tenant in his 
seisin against all mankind, for a service performed by him, as ex- 
pressed in the deed of gift ; and, on the other hand, that obliga- 
tion by which a tenant was equally bound to preserve his faith 
towards his lord, and to do his proper service ; which connexion as has 
been before shown, is thus expressed by Glanville ; tanlum debet donii- 
mts tenenti, quantum tenens domino, prceter solam reverentiam^ 
Homage was to be done at the time of the gift being made, 
either before or after seisin : if seisin was not delivered, the hom- 
age, says Bracton, had no effect.^ Homage was to be done several 
times by the same tenant to the same lord, if for different freeholds. 
It was due for all lands, tenements, and rents ; and for everything 
else which was held by any of the tenures before-mentioned.-^ 
Homage was not duo for a tenement that was held only for a t(irm, 
(which included an estate for term of life,) but fealty x)nly. 'L’he 
person who was to do homage, says Bracton, was to seek his lord 
wherever he could be found ; he was to approach him with rever- 
ence, and put both his hands between those of his lord : by which 
was meant to be signified on the part of the lord, protection, de- 
fence, and warranty ; on the part of the tenant, reverence and sub- 
jection ; and he was to pronounce in that posture these words: 
Devenio homo vester de tenemento quod de vobis tend, et tenere 
debeo, et fidem vobis pof-iaho de vita et membris et terreno honore, 
contra mines gentes, salvd fide debitd domino rigi, et liceredibus 
suis; which agrees in substance with the form in Glanville’s time.^ 
After this he was to take his oath of fealty, the form of which is 
not mentioned by Glanville, and is as follows : Hoc audis, domine 
N. qu^d FIDEM vobis portaho de vita et membris, corpore et catallis, 
et terreno honore: sic me Deus adjuvet, et hose sancta Dei evangelia. 
The difference between homage and fealty was this ; that in the 
oath of fealty, which was the lesser obligation, the tenant engaged 
to bear his faith to Tiis lord ; in the other, he in addition thereto 
said, Devenio vester homo, that is, he became his homager. 

Homage was not to be done in private, but in some public place, 
where everybody had access ; as in the county or hundred court, 
or in the court of the lord, in the presence of many persons, that 
the lord might have witnesses of the tenant being bound to him. 
Again, it was requisite that a diligent hxamination should be made at 
the time, whether the person doing hpmage was entitled to the land ; 
as whether he was right heir to the person last seised ; what was 
the kind and size of the freehold ; whether he held it in demesne, 
or in service ; or what part thereof one or the other all which 
was to prevent either the lord or the tenant being deceived. The 
1 Bract 78 b. * Ibid. 79. * Ibid. 79 b. * Vide ante, 123. « Bract. 80. 
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effect of homage was such, that this caution seemed highly noces« 
sary ; for W’lien a person had done homage to one who turiu'd out 
not to be his true lord, yet he could not recede from the obligation 
of homage, without the judgment of some court, so long as he held 
the land for which ho did it. 

There were many ways in which the homage was dissolved : as, 
if either lord or tenant did anything to the disheriwm of the other ; 
in the former case, tk’; lord was to lose his duinhiinni; in tlic latter, 
the tenant was to loro his tenement. Again, slnaild the lord die 
without lieins, tlie homage on his part was gon<'. but it, revived 
in the i>erson of the next superita* lord, and still continued in 
the person of tlie tenant: the .same, if the lord committed felony. 
Ill these cases, the sujierior lord could not waive the homage which, 
was to commence between him and the inferior tenant; for the 
tenant would then be dejiriveil of his warranty. Iksides, it might 
hapjiou that by the feotliuent tlie tenant was hound only to the 
service of a peuuy, while the superior lord was hound by the fi'oif- 
luont he had made to the mesne lord, to the warranty of a hundred 
libi’atcs of land ; and there i.s no doubt hut, in such case, a lord 
would gladly rciionuce hi.s claim of homage, if the law would per- 
mit him. Nor would it avail the lord txi say that the tenant was 
’not iufeoffed by him, and tliat lie claimed nothing iii the homage; 
for as there might be several sujierior lords, so there miglit he 
several tenants one below another ; and the chief lord of all lield 
the lowest tenant bound to him by the ties of homage, because he 
was within bis fee, though per medium : and when that nirdius, 
or mesne lord was lahen away for any cause whatsoever, the con- 
nexion between the chief lord of all and the inferior tenant became 
immediate; so that, one way or other, the inferior tenant w.-ts within 
the homage of the superior lord.* To illustrate this by an instance: 
if 1 iiifeoff A. and A. infeotfs li. and B. infeoffs C. and so on ; then 
every tenant, from tlie fir.st to the last, would he my tenants, and 1 
their lord ; the only ditference being, that the first would he im- 
mediate tenant, the others so per ntedmm. 

We have been showing how the obligation of homage might 
cease in the person of the lord, and remain in the person of the 
tenant. In like manner might the homage cease in the person of 
the tenant and continue in that of the lord: as where the tenant 
parted with the whole inheritance, and infeoffed another to hold of 
the chief lord, then the tenant was absolved from the homage ; that 
is, the homage was wholly extinguished as to him, whetlicr the 
lord consented or not, and commenced in the jierson of the alienee,^ 
who now was bound to the lord ; and should the feoffee re-infeoff 
the feoffor to hold of the same chief lord, the homage of the tenant 
would thereby be revived. The homage would cease also when 
the tenant died without heirs, or committed any felony ; in which 
cases the tenement escheated to the chief lord.. The tie of homage 

^ Bract. 80 b. 



HENRY ITT. 


312 


[chap. y. 


and fealty was likewise dissolved, when the tenant disavowed the 
services by which he held, or denied that he held of the lord at all; 
in which case the lord had two remedies : he might either waive 
the forfeiture of the tenement, and proceed for the recovery of the 
services ; or avail himself of the tenant’s default, and demand the 
tenement by a writ of escheat, or ^ by a writ of right. Should the 
tenant do any atrocious injury to his lord, or side with his enemy, 
by giving advice or assistance against his lo]^ (except it was with 
the king, or the superior lord of all, to whom he had done allegi- 
ance), or do anything to the disherison of, or put violent hands on, 
his lord ; all these were breaches of faith which dissolved the hom- 
age on the part of the tenant. It must be observed, that homage 
remained in force between lord and tenant as long as the heirs of 
both parties continued (which tenure was therefore, in after-times, 
called homage auncestrell) ; but upon the failure of any of thcni, the 
homage ceased, and could be revived in the persons of others only 
by some new cause. A tenant might decline holding his toneinent, 
and so dissolve the homage : he might, says Bracton, also surrender 
the tenement and homage to the lord proplet' mpitalcs ^nimicitkis, 
and so dissolve the homage, that he might be at full liberty to pro- 
secute an appeal against him. 

It seems that, in general, the lord could not ailmm, as they 
called it, or transfer to another the homage and services of his 
tenant against his consent, particularly the homage; for by so 
doing he might subject him to a person who was his declared and 
inveterate enemy. A slight enmity, however, was not ah objection, 
where the law allowed, as it did in some cases, such an attornment 
even against the tenant’s consent. The most usual way of attorn- 
ing the homage, was, on a fine in the king’s court, where the hom- 
ager was to be summoned to show cause why the homage should 
not be done to the other person ; and if he could not show suffi- 
cient reason to the contrary, it would be attorned without his con- 
currence.2 There were other instances, where homage might be 
attorned ; as when land was given in marriage ; when land was 
sold for redemption of the lord’s person; in both which cases it 
might be attorned, unless any particular reason could be shown to 
the contrary. This restraint upon the attornment of homage was 
founded on other reasons besides those before-mentioned ; as hom- 
age was the bond by which the tenant claimed the warranty and 
excambium of his lord, it was right that the lord should not have 
the power of transferring this obligation to another, who might be 
indigent, and not able to answer th§ warranty. This restriction 
was wholly in favour of the tenant, for whose benefit, indeed, hom- 
age seemed principally calculated ; and if it was just that a lord 
should not be at liberty to decline the homage of the tenant, it was 
equally so that he should not attorn it without his assent. 

Although the law imposed this restraint as to homage, yet service 
^ Bract. 81. 2 Ibid, 81 b. 




might be attorned in all cases without re(|uiring the assent of the 
tenant; and the person to whom it was attorned might distrain 
for it, without the tenant being able to make any resistance thereto.' 
In such cases, some thouglit, that should tlic distress be for tlu' 
homage and service both, it ought to cease as to the liomage, 
though it held good as to the service; distress being inci<leut to 
service, and belonging of course to the person who was entitled to 
the service. Yet a tenant was not to he opjirossed by an attorn- 
ment of service, any more than by tin nttormnont of homage ; it 
was advisable therefore for the tenant, in order to secure himself 
from any unreasonable demands of his new lord, to get from him a 
charter, granting that he would not demand more services than 
were due, and charging himself with a warranty and ixvuiuhinm, 
in the same manner as the first lord was hound. 

If the lord refused to receive the homage, the tenant had several 
remedies. In the first place, the service, Avhieh tin*, tenant was not 
bound to without homage, was lost to the lord ; and should hom- 
age be forced upon the lord by a judgment of court, the arrears of 
service were still lost. If the homage was refused publudy by tin; 
lord, the tenant might attorji himself to the next snjKU'ior lord ; and 
if he refused, to the next ; and so on to tlie king, who was the chief lord 
of all ; and if they all refused, the tenant was quit of all demands for 
service. But should any of them accept it, the immediate ha-d who 
had refused it could never recover the homage oi' service ; though lie 
would, on account of his wilful refusal, he still bound to warranty, not- 
withstanding the person to whom tenant did l iomage had the service.® 
When a mesne lord had accepted the homage and fealty oi his 
tenant, and received the service, hut had applied it to his own use 
Avithout acquitting him from the demands of the superior, and this 
Avas proA’^ed in the presence of good and luAvful men ; he might, in 
future, Avithout any broach of law, satisfy the chief lord Avith his 
OAvn hands, by doing liis service to him ; and yet the mesne lord 
Avould not on that account he discharged from his Avarranty.^ The 
remedy against the mesne lord, in sucli cases, was by a writ (Jc medio. 

After homage was performed, the next thing for the heir to do 
AA'as to pay the relief ; so called, says Bractoii, because 
thereby.the tenement and inheritance which was in the 
hands of the ancestor, et qtiee .HAcysssfuit per ejus decessum, rkle- 
VATUR in vnanus Jioeredis. The sums to be given on these occasions 
Avere settled by Magna CharUi^ except in tenure by serjeanty, which 
was still left to the discretion of the lord.^ A relief was to be paid 
only in cases of succession, and never upon a change of tenant by 
buying or selling, or any other sort of purchase.® It Avas to be i>aid 
to the next immediate lord, and no other ; it was to be paid only 
once, and not upon the change of the lord ; for though honiage 
might be done several times, relief was to be paid only once ; ' so 


j \ Bract. 82. - Ihid, 82 b. ^ Ihid, 84. 

' ^ Bract. 84. ® ante, 125, 126. 


* Vide ante, 235. 
T Bract. 84 b. 



314 


HENRY III. 


[chap, V. 


that the doubts expressed by Glanville on this head no longer 
existed. 1 Another gift was to be made to a lord by the heir when 
he succeeded his ancestor, which was called a heriot. This was, 
however, in nothing like a relief ; for it was given by all tenarits, 
as well villain as free, and it rather cRme from the deceased than 
the heir : it was, says Braeton, when a man remembered his lord 
by the best beast, or second best beast he died possessed of, accord- 
ing to the custom of different places, and was ratlier de gratia than 
dejure; and, in fact, it related not at all to the inheritance. 2 

The subject of ward and marriage is treated by Glanville, and ])y 
Of wardship Bfaoton, principally in the same way, and sometimes in 
and marriage, the samo woi'ds ; we shall., therefore touch ui)on sucli 
parts only as are stated somewhat differently, or are discoursed upon 
more at large by Braeton. 

The age of female wards was contended by some to be at fifteen 
years complete, both in military and socage tenure ; for, as to the 
former, they said that she might have a husband who was able to 
perform the military service ; 3 and therefore she might, with pro- 
priety, be reckoned of ago before she was twenty-oiie 3 '^oars of .age. 
But this opinion is combated by Braeton, who says, that the same 
principle might make her of age at an earlier period ; and he thei e- 
loro lays it down, that there is no distinction between male and 
female wards in the respective tenures ; and that it was only in the 
latter that females, (as we have before shown of males,) were to be 
considered as of age at fifteen years ; at which time, says Braeton, 
a woman is able to manage her domestic concerns ; ^ which is a 
similar description to that given by Glanyille,^ and adopted by 
Braeton, of the qualification of an heir in burgage-tenure : and the 
latter author mentions fifteen as the proper age for the infancy of 
a tenant in socage to cease, because he was then able to attend to 
affairs of agriculture. 

It is laid down positively by Glanville, that if a person married 
his daughter and heiress without the assent of his lord, he should 
forfeit his inheritance ; and that a widow who married without her 
lord’s assent, should in like manner forfeit her dower.® These two 
points are recognised by Braeton as remnants of the old law, which, 
had gone out of use. We have before seen what notice was taken of 
this cruel piece of law by Magna Gliarta ; and it was now laid down 
by Braeton, that in both cases the lord was only entitled to a penalty; 
the measure of which, however, he does not mention.^ 

When an infant succeeded to inheritances that were held of 


1 Vide ante, 126. , * ?ract. 86. 

3 Brabtou says, another reason was given in favour of this early liberation from pupil- 
lage ; F(£Mincli magis doli mpax est quam masculus^ ct maturiora sunt volu mulieHs 
Quam viri, 

* To this Braeton adds, that she might habere oolnb et keye ; which is thus explained 
by Spelman i OOLNE Saxonic^ est calculus ; Keye, clavis ; quasi ed specCaret hw locus^ 
vt feemina congrum mtatis ?iaberetur, si ooui^UTVM et claves domestical vateret curare, 
Spelman, voce, Braet, 86 b* ® Vide ante^ 114, « Ibid, 116, 117. 

7 Bract. 88. 
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tliffcrent lords, the custody of the lands belonged to the rospoetivo 
lords of whom they were held ; but tlie custody of the heir’s person, 
aud the marriage, which was tlie great source of emolument to the 
lord, could belong to one only ; and there was some diflicultv in 
ascertaining who that person shotihl be. It is laid down generally 
by Glanville, that this should be the chief lord ttf whotii the heir 
hold his first fee; i and that the king, by his jin'rogative, was 
entitled to certain preferences. The manner in which both the.se 
claims were adjusted is more fully explaimal by Ih-aeton. 

As an exception to the pi'erogative, which g:ivo to the king the 
custody of the heir and his lands of wliomsoever they were heid by 
knight-.servico, it is laid down, that if any held of the king jx rjlrdi 
jirnKini; or in socage, or in burgage, or by sojeonf//, ti) ])t:rforni 
the service of finding him knives, or darts, or the like, the king 
should not have custody either of the heir, or of the lands lie held 
of any one else ; nor if he held of the king as of an honor or e.scheat ; 
it being jirovided by Magna C'harla,'^ that the 1 enure in such case 
should remain the same as it was when in the hands of the former 
])Os.scs,soj- ; though, even in case of escheat.s, if the heir held under 
a new gi'ant from the king, the king's ]n’erogative to ward.ship 
w'ould prevail. This prerogative of the king, therefore, ])revailcd in 
respect only of a tenant who hold of him in <‘upile by military 
tenure, or by .serjeanty to attend the king’s ]>erson ; and it only ex- 
tended to suincct lands held by military tenure to the ward of the 
crown. 

In socago-h'nure the w'ard.ship belonged to the next of kin, ami 
not to the lord ; and therefore, in general, if an heir had inheritances 
held in socage of dilferent lords, there could ari.se no question about 
priority of feoffment, to a.scertain the right of wardship, as in mili- 
tary tenures thotigli it is said by Bracton, that by special custom 
in some jilaces, and amongst others in the bishopric of Wincluister, 
the lord had the wardship in socage tenure, and in such caso.s, 
recourse must of necessity be had to priority to determine who was 
chief lord ; yet this preference was only against lord.s whose tenures 
lay within the reach of the custom, and not against other per.sons.'< 

The first fee, in many cases, which constituted a person chief 
lord, apd gave him the priority, was the fee that was first didivered 
to the heir. The lord was not to receive homage I)efore he had 
delivered the inheritance to the heir ; the wardship and marriage 
could not be demanded from the infant heir, any more than relief, 
or any service could from the heir of full age, before homage ; the 
delivery, therefore, of the inheritance was the first step towards 
acquiring a right to the wardship and marriage, and the receiving 
of homage completed the claim. It follows from hence, that as 
long as the homage of the ancestor had continuance, no delivery 
was to be made of the inheritance, and that homage continued 
during the ancestor s life, unless he had made any transfer of the 
‘ Vide ante, 115. * Ibid. 238. » Bract. 87 b. « Ibid. Sa 
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land which broke the homage. Every transfer had not that effect. 
Thus, if a person holding by military service and homage, granted 
the land to his son and heir for life, to hold either of himself or of 
the chief lord, the homage still continued between the father and 
the chief lord ; but it would have been broken, if the father had 
parted with the whole inheritance. 

The ceasing of the homage and the delivery of the inheritance 
will be better understood by considering the following cases. Sup- 
pose A. having an inheritance, married B. having one also ; both 
held of the same lord. They have a son. A. die.s, leaving his wife 
B. alive: the inheritance of A. might be delivered to the heir by 
the lord, who would, in consequence, be entitled to homage, Avard, 
and marriage. But if B. the wife had died, leaving A. alive, it 
would be otherwise ; because the homage done by A. \n the name 
of his wife still continued ; for it could not bo dissolved during his 
life, as ho was entitled to hold the land per legem Anglke : the heir 
of A. therefore continued in the power of the father, during whose 
life he owed no homage to the lord ; as two homages could not be 
done for the same land. And so it was, wherever the heir was 
descended both from the husband and wife ; but it was' otherwise, 
Avhere there was a second marriage, and he was 'descended only 
from one. As foi’ instance, if the wife only had an inheritance, 
and the husband died first, leaving an heir, the inheritance could 
not be delivered during the life of the wife ; and of course the lord 
would not have wardship and marriage : so if she married one or 
more husbands, there was still to bo no delivery ; and, of course, no 
ward or marriage, as long as she or any of her husbands lived : 
the same, if the wife died, leaving any husband alive : but as soon 
as the surviving husband died, then the inheritance might be de- 
livered to the heir of the deceased wife by her first husband, and 
ward and marriage would follow. 

Thus, as the preference depended upon the delivery of the inherit- 
ance, and that upon the death of the person in seisin, it might 
happen that the death of the husband and wife might fall so near 
as to leave a difficulty in determining which died first. In such 
case they used to recur, as in Glanville’s time, to the first feoffment, 
and disregard the priority of delivery ; and so they did, when the 
inheritance on the part of the father and that on the part of the 
mother were held of different lords, and were united in the person 
of one lieir.i 

The guardian in socage had the marriage of the heir and all 
other casualties and profits of wardship the same as the guardian 
in military tenure ; and what is very remarkable, the right of the 
guardian in socage was so much considered, that the law allowed 
t\i& apparent next of kin to take, notwithstanding he was a bastard 
add illegitimate.^ This made a guardianship in socage as great 
an object as that in military tenure ; and the struggle for the 
» Bract. 89 b. * Ibid. 88. 
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marriage of the heir did not lie only between tlie dilForent lords of 
whom he held in military tenure, but, if he also held any soeaj 2 :e 
lands, there might bo a contest between the lord in military tenure, 
and the person who was entitled to be guardiim in socage. " When, 
therefore, land in military tenure deseendetl from the fatlu‘r, and 
land in socage from the mother, or vice vcv.sii, and they both centered 
in the same heir, the marriage of the heir was decided', says Ihvndon, 
by priority, in the manner before-meuti«aied.^ Ihit it’ lands in 
socage and in military tenure deseendetl from tlio same ancestor ; 
then, notwithstanding the socage might be of the jirior leolVnient, 
yet the privilege of military tenure )>revailed, and the lord of thost) 
lands would exclude the next of kin, and have the wan! and 
marriage." 

Tims was the ]>erson of the infant heir made a properly of, either 
hy hhs guardian in chivalry or in socage : the disposal of the heir 
in marriage might be sold to the best purchaser, like the fruits and 
profits of his land.s. We shall soon see,'* that the legislatun^ niad«? 
some provision against this oppression, in the case of guardians in 
socage; but the others wei'o rather secured in their rights )»y 
another jtrovision of thi.s'rcign, Avhich made void all conveyances of 
the inheritance to the heir in the life of the ancestor ; a. pra<;ti(;c 
hy whit'h tenants in chivalry endeavoured to avoid the claim of 
ward and marriage.'* 

Having eonsiilered the terms and conditions on which landed 
propei-ty might be lield, the next object whi(!li natnr- ofKift.M.f 
ally presents itself is, the manner of ac<|uiring a title = 

to property : and this wais of three kinds ; by «////, by .snecesffion, 
and by tv/ll. We shall consider the.se three in their <jrdcr, beginning 
with the first.5 A gift of land might he considered in various ways ; 
either as, what is called by Braeton, lihent cl pur<i (h/iufth, or that 
which was mh condiiumc ; and, in another respect, such as was 
ahsohita cl luvgci, or that which W'as slrictu et cmuvcUUa to certain 
particular heirs, with an exclusion of others. These will he treated 
of more minutely hereafter, when we have first impiired what 
persons were capable of making gifts of laud, and wliat not. f 

The person who was regularly and properly entitled to make a 
gift of his land, Avas he who was seised in fee ; hut yet j, 
some others who had an inferior interest, could, to a ‘ 

certaifi degree, make a gift ; as any one who had a freehold, thougli 
only for life ; and even such as had no freehold ; as one who had a 
term for years, or the wardship of land : and indeed those who liad 
no lawful title ; as one who was in seisin by intrusion or by disseisin, 
might, says Bracton, convey a freehold, though it was not a com- 
plete and indefeasible one. A gift made by a minor, or a madman, 
Avould be good, if confirmed, after the one Ava.s of age, and the other 
had become of sane memory.® Those who could not make a gift, 

1 Bi-act. 88 b. * Ihid. 91. * Stat. Marlb. 

* Vide post, Stat. Marlb. » Bract. 10 b, * JOid. lib. 
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wore such as had not a general and free disposal of their property : 
such was the c(;ndition of minors, who were suh tuteld vel curd ; 
yet these could accept a gift with consent of their tutor, as the law 
allowed them to meliorate their condition, though not to lessen it 
by making a gift, even with consent of their tutor : the same of a 
person deaf and dumb ; a person taken-prisoner by an enemy, while 
in the enemy’s custody ; or a leper removed from the converse of 
mankind. Others were incapacitated suh modo. Thus archbishops, 
bishops, abbots and priors, could not make gifts without the assent 
of the chapter ; nor the chapter without the assent of the king, or 
other patron, whoever he might be ; the concurrence of all wliose 
interest was concerned being absolutely requisite. Eectors of 
churches, as they possessed nothing but in the name of their 
churches, could make no alienation thereof but by consent of tlie 
bishop or patron ; 1 nor even make any change therein for the 
better.2 Bracton lays it down, that a bashird could not give his 
land unless he had heirs of his body, or he had made lawful assigns 
thereof, conforinahly with the terms of the donation. This restric- 
tion on the alienation of a bastard seems to have been imposed in 
favour of the lord, who, as the law now stood, (though it v/as other- 
wise in Glanvillo’s time), would, on failure of heirs, succeed by 
escheat. For a similar reason no one charged with felony could 
alien his land with effect, though the gift would hold till ho was 
convicted, and if he was acquitted would be valid. All gifts 
between a husband and wife were void ; ^ nor could a husband give 
his land, to another, to be conveyed by the donee to his wife in his 
life-time, or after his death, as that would be a fraud upon the 
letter of the law. 

Thus far of the persons who might make a gift of land ; next of 
those to xcliom a gift may be made. A gift, as has 
owiom. before said, might be made to a minor; and in 

such a case, a tutor, or curator, used to bo appointed to accept and 
take care of such gift ; but the law did not allow the feoffor to 
appoint such tutor ; ^ for that, says Bracton, would seem like a con- 
tinuance of the seisin, instead of making a feoffment of it. A gift 
might bo made to a Jew, unless the original charter had a clause 
which forbid such an alienation ; it being very common in those 
days to add to the clause of assignment exceptis viris religiosis, et 
Judoeis : it seems that Jews were not by law incapacitated from 
taking gifts of land, except in these ]^articuiar cases.® If a gift 
was made by a man to his wife and his children,. or her children 
begotten of another husband, the gift, though void as to the wife, 
would hold as to the others. 


1 So Bracton reads. Quere, if it should not be and ? 8 Bract. 12. 

Vide ante, Ol'-llh ‘ 

4 Bract. 12 b. It is to be regretted that Bracton has not informed us by whom he 

was to be appointed. , * ‘ 

These terms of Tutor and Curator are borrowed from the civil law. and the appoint- 
ment of them to pix>tect property given to an infant is adopted from the same source, 
(Inst., Hb. i., tit. xUi.» et sequent) « Bract. 13. 
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It has before been Siiitl, tlint a person nii^lit jxivo what he hail lu 
fee for life, or for years; to wliieh may be milled, that ho had this 
power, whether he was seised to himstdf solely or in common with 
another. He might also give that wliieh lie had in e.Npeelanev 
after the death of his ancestor who held it in fee. He miglit give 
what he had granted before to anotlier for a term of years, with a 
saving to the farmer of his term ; becanse these two possessions 
could very well consist with each other, so as one should have the 
freehold and the other the term. 

It has before been shown that the.<o gifts might be of greater or 
less extent and duration; they might be in fei? for life, in fee- farm 
for term of life or for term of years. Where a gift was for life, 
wliatever the circumstances might be, the donee had immediately 
iilwrmi. tniam uium, or, ms it lias since been called, n /nr/mlU in- 
/t'rcfii, so as to have an assize if ho wa.s ejected ; and sueh a. donee 
might, as has before been said, make an imperfect donation in fee 
or for life ; so great consideration did the law' bestow on a freehold 
of any sort.^ 

To ascertain that gifts were actually made by the parties wduise 
names were to the deed of gift, and that they were in a capacity to 
manage their atfairs, a writ w'as framed requiring the slioritf to make 
inquisition whether the donor was tw/v/w*' fini; wdiich writ w'as either 
to be executed before the sbcrilT and guardians of the pleas of the 
crown, or before the justices at Westminster.^ There wa.s another 
writ to inquire if it was the donor’s seal, or was really atlixed to the 
cliarter hy him ; and if, upon inquiry, any one w’as charged w'itb a 
fraud resjiccting the gift, he was summoned to answer fur it.'^ All 
gifts should be free, and wdtliout conj]mlsion : and therefore, should 
it be proved that any coercion was nsinl with the donor, the gift 
W'as revoked ; but if tlie donor dissembled the force, and did not 
complain of it till some length of time, he w'ould not bo permitted 
afterwards to invalidate the gift by such a suggestion. If it was 
in time of w'ar, he w'as to make a declaration ibereof as soon as 
peace w'as restored ; if in time of peace, then, says Hracton, us souu 
as he had escaped from the duress, he was to raise a hue and cry 
after the parties ; and in either of these cases, he would bo consid- 
ered by the law as having done all in bis fK)wor.* 

Having premised these observations concerning the capacity of 
persons'to become donors and donees, the next subject of simpio 
is the donation itself. It has been said that donations 
were, some of them, simple and pure ; that is, where no condition 
or modification was annexed. The following is a pure and siinjile 
gift of land, and, as it was the common form of gifts or fbofiinents 
at this time, is very well worthy of notice; — Do tali ianlam terram 
in villd tali, pro homagio et servitio mo, Jtahendam et temmdam 
eidetn tali et hceredihus suis de me, et hcei'edil-us meis tanlum, ad 


^ Bract. 13 b. 


* Ibid. 14 b. 


» lUd. 15. 


‘ IbvL 16 b. 
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tales terminos, pro omni servilto, et consuetudine seailari, et de- 
mandd; et ego et hceredes mei warrantizahimus, aequietahimus, et 
defmdemtis in peipehiurn prcedictum talem, et ha;rcdes suos, versus 
ovines (jentcs per pnedictum servitium^ Sc. A gift like this, tali 
ct Imradihns suis, was to be understood in the large sense of the 
term lucres, and as comprehending all, heirs both near and remote. i 
Another way of enlarging this clause was, tali et lueredihns suis, 
vet cui ierram. illam dare vel assignare voluerit, with a clause of 
warranty co-extensive with such a donation. In such case, if tlie 
donee assigned and died without heirs, the donor was bound to 
warrant the assignee, which could not be without such an exj)ress 
engagement in the deed of gift, so that the express mention of 
assignees seemed necessary to give a complete power of alienation. 

As a gift might be made largely, so it might, as before stated, be 
eoarclata, and confined to j)articular heirs, as, tenendum sihi, et 
luvredibus suis QUos de caune sta et uxore srm desconsata rjio- 
cuEATo.s liAnuEUtT ', or, t(di et tirori sme, or cu.m t(di jilid men, 
Sc., tenendam sihi et Ineredilms .vitis de carnc tails uxor is, or Jili(e 
exenntilnis, Sc. Irj lliese cases the inheritance descended to ihc 
particidar heirs there specified, to the exclusion of all otliers. If a 
])crson so infeoffed shouhl infeoff any other, the heirs would be 
bound to warranty ; for though some had endeavoured to maintain 
that tliey took together with their ancestor, yet Bracton denies it, 
and says, they only took by descent. And should the person so 
infeoffed have no such heirs, or they should fail, the land would 
revert to the donor by a tacit condition, without any. mention 
thereof in the gift. 

The construction of law upon the estate and interest of such 
donees was, that, iu the first of the above cases, should there be no 
heir, the land given would be a freehold in the donee, but not a fee; 
in the second, it would be a freehold till heirs were born, and then 
it woidd become a fee ; and when they failed, it would again become 
only a freehold. Thus, we see, it was at the pleasure of the donor, 
at the creation of the gift, to modify it as ho pleased, however con- 
trary to the general disposition the law would make thereof ; in 
which instances' the maxim, that conventio vincit legem, was the 
principle which governed ; and this was not only in prescribing 
what heirs should inherit, but also in the service to be performed, 
which, as has been seen before, was in the breast of the feoffor to 
order as he liked, so as he warranted his tenant against the chief 
lords. 2 

Wo have hitherto spoken of the heirs that were pointed out by 
Of couditionai the will of the donor to succeed to the inheritance. We 
gifts. shall next take notice of the conditions and modifica- 
tions under which the inheritance was to be enjoyed ; and these 
imported sometimes a burthen, sometimes a benefit, to the donee, 
and were of different, kinds. Thus a gift might be, tenendum sihi 
1 Bract. If, “ Ibid. 17 b. 
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(t Jueredtbus siiis, si Jucrrclcs JiahNCi'd de cor pore suo prw'nottM ; 
where, if tlie donee Imd heirs of his htxly, though they af(er\vard.s 
failed, yet he had satisfied liie condition, and all his heirs, without 
distinction, became entitled to inlicrit; but if no such heir had 
been born, the land given would have been only a freehold, and 
would return to the donor, to the exclusion of the heirs general, 
because the condition had not been fulfilled. If a gift w.as" riro ct 
nxorl, ct lucredibus vxorh ; or, oira ct icvori, ct iHcrcdibus viri ; 
or, vivo et uxori et haxcdihiu'i comninaibos, si talca c.ctitcn'nt, rcl si 
NON cxliicrint, time cJoh hao'cdUniH qui atuun supen-ixerit ; these 
were all sub modo. Others were sob modo, and also odjcchl condi- 
tionc; as. Do tali ia7dam ierram, ut det mild ttndum : or, ut mild- 
nweniol occcssaria. These gifts, though not wholly gratuitous, 
yet. Bract on says, were simplex ct pura; and if livery was given 
thereon, they could not be revoked, though the condition was not. 
perfoiuied, unless there had been an express covenant entitling the 
donor to enter for breach of the condition.^ 

The limitation of estates went much further than what has yet 
been stated. A person wouhl make a gift to his ehlest son A. t( n~ 
cudxin sibi cl lacredibus sain d 9 coi'jxh'c suo ‘p roc real is ; and if he 
had no such heirs, or they should fail, then to hi.s sinaaid son />*. 
to whom he directed it to revert, to have and to huhl to him in the 
same manner; and upon like failure to f/., hi.s third son, in the 
like way, and so on ; and if the said A. B. ami C. all died without 
such heirs, the land to re%'ert to the <lonor and hi.s lajirs ; which 
last was unnecessary, as the law would, of course, give the reverter 
to him. Other gifts wore as largo as the former was confined ; as 
tenendum iibi cl locrcdibus fids, vcl cut dare, vcl assi</norc in vita, 
vcl in inorlc Icgarc rofucris. A regaril to the will of the donor 
induced them to support such gifts ; for Bracton lays it down, that 
if the legatee got the seisin, and an assize was brought against him 
by the heir, he might jilead the form of the gift, and it would be a 
bar,2 so that the restraint upon gifts of land by will, which seemed 
one of the strictest points in the law of landed property, might be 
dispensed witii by the special form of the original gift. 

Innumerable were the conditions upon w'hich gifts might be 
made. Some of these were conditions i)recedent, aa<l some subse- 
quent, to the vesting of the estate given : some of them were sup- 
ported by law, and some not : and various were the reasons given 
why they should not be supported. A few instances of this kind 
will serve; as, Do tihi talent terram, si Titim vohierit; si novvi 
venerit ex Asid; si Titins veneril ex Jerusalem; si udhi decent 
nureos dederis ; si ccelum digilo tetigeris, and the like;® some of 
which were accompanied with an express condition of reverter on 
failure in performing the terms on which the gift was made, and 
some not. 

The course of descent was entirely under the control of the donor 

1 Bract. 18 a.b. * JUd, 18 b. » Ibid. 19. 
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ill making the gift. A gift was sometimes made to a jierson for a 
term of years, and after that term to revert to tlie donor, with an 
agreement that if the donor died within the term, the land should 
remain to the donee for life, or in fee, as it might happen. Thus a 
freehold and fee might be raised by a condition, and in the same 
manner might be changed into a term ; for when a gift was made 
for life, it might bo added as a condition, that, should the tenant 
die within a certain time,i his heirs, tenants, assigns, or executors 
should retain the land for a certain term after his death. When 
land was given to a creditor in vadium^ it was sometimes agreed, 
that if the money was not paid at an appointed day, he should hold 
it to him and his heirs. Gifts were often made for a term of years, 
yet so as to be restored to the donor if he ever returned into the 
kingdom ; but if he died in his voyage, or did not return, to remain 
to the termor in fee ; upon the performance of which condition the 
terra ceased, and the fee commenced.^ 

In all gifts in inaritagium, or to a bastard, there was an express 
or tacit condition of reverter. If land was given to a bastard in 
marriage with a woman, it was always either to them et hwredihus 
eorum communilms, or, haifi'edUmf ipsius uxoris iantibn. In the 
former case, there was, by a tacit condition in the gift, a reverter 
1.0 tlie donor, upon failure of common heirs ; in the latter, if she 
had heirs by the bastard, the land went to them; if she had none, 
it descended to other heirs of the wife, whether born of another 
husband or collateral. Suppose land was given to a bastard solely, 
without his wife, ei et hceredihus suis, or, ei et assignatis mis ; in 
tlie former case, upon failure of heirs, whether bomage had been 
done or not, the land, contrary to the usage in Glanville’s time ,3 
escheated for want of heirs ; in the latter, if he had made an aliena- 
tion, it was good, though there was a failure of heirs.* If a bastard 
had a brother, that brother could not take from him by descent. 

Land was sometimes given before the espousals by some relation 
of the wife to the husband with his wife, or to both of them ; as, 
tali viro et uxori suce, et eeyrwm hc&redihus, or alicui mulieri ad se 
niaritandunii or simply without any mention of mai’riage ; hut if 
there was mention of marriage, then the land so given was called 
mantagium. A maritagium used to be given either before, or at 
tbe time of, or after, the matrimonial contract Maritagium was, 
as has been said before, 5 of two kinds, it was/ree, or not free; the 
particulars of which distinction were now more minutely set forth 
than in the time of Glanville. Liberum maritagium was, where 
the donor was willing that the land should be quit and free from 
all secular service ® belonging to the lord of the fee, so as to perform 
no service down to the third heir inclusive, and the fourth degree. 
The degrees were computed in this way : the donee made tbe first, 
his heir the second, his heir the third, and the heir of the second 

^ Bract. 19 b. * ibid. 20. ® Fide ante, 119. 

* Bract. 20 b. Vide ante, 290. « Vide ante, 121. * Bract. 2L 
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Iieir the fourtli. The heirs wore computed thus : the sou or 
daughter of the donee was the first, the sou or daughter of them 
the second, and their sou or daughter tire third, whicli third heir 
was to do liomage and perform the service. As there was a reverter 
to the donor, on failure of heirs, there was to he no homage in thest> 
gifts ; but should those in the right line fail, the land would go to 
the remoter heirs, if the form of tiie gift allowed it ^ 

These gifts were made in ditferent waj’s. If laud was given tali 
filiid mmiodse marifmidnm, without mention of heiis, this ct.inveyed 
only ii freehold aud not a fee ; and therefore, after the death of the 
wife, it reverted to the donor ; nor had the hu.sbaiul any claim upon 
it per ler/cm Anglke.^ If it was ad sc nutrihmdum, el tenendwn 
sihi cf hevredibus suis, generally ; then, though she had no heirs of 
her body, the remoter would be called in, and the husband would 
possess it per legem Angliw. If it was confined to particular heirs, 
it reverted on failure of such heirs. Thus, if it was to the common 
lieirs of the husband and wife, and they had a daughter, aud the 
liu.sband died, and the widow married again and had a son, the 
daughter Avonld be preferred to the son ; though it would be other- 
wise bad the gift been to the \A'ife only, and the beii-s of her body A 
Tlie right of a husbaml to retain the land of his deceased wife 
2 )er legem A nglkv, is defined by Glanville and Bracton p:statosi>y 
in the same manner, except that the former states it ^ courte.sy. 
as if confined to estates given wdtli the woman in marilagmm; if 
so, tills claim had now extended itself, for Bracton says, the 
husband should have the land if he married a woman Imhentem 
haeredikdem, vel maritagium, vd aUquam terraui^ ex ejmm dona- 
iionis, having anv inker itawe, whether a mar ititginrn or other gift 
of land.5 He agrees likewise with Glanville, that the second 

husband was equally entitled with the first. It 

Stephanus de Segrave, whoso name we find among the justices 
itinerant in this ‘reign, haxl written a treatise, in which he had 
combated this opinion, as founded on a misconception ot the mean- 
ing and design of this sort of estate. He thought there ws an 
injustice in giving an estate per legem Jnghes to the t^cond 
hnsband, more especially when there were children ahve o£ the 

^’^TC^yrng of the chUd, which was a necchsary circumstance 
towards establishing a title to this estate to b® f 
seciam consisting of persons beaid with ^be r "> 

ears the cry, and not by those who had it by hearty. 1 be cry 

was only an evidence of the child bemg born dive 

evidence was more regarded than any testimony of m 
nurses, who might be induced, by var ous fal^ 

testimW; and no proof of the child being born alive and 
diristened as such, would be received in lieu thereof foo rigid 
« n j tf>» z {bid* * Vide ante, 122, 


22 b, 


I Bract. 21 b. 

« Bract. 437 b. 
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were the lawyerB of those days in exacting this only proof of life, 
that where tlie child was born deaf and dumb, they pronounced, 
tamen clanim'em emittere debet, sive masculus sive fcumina ; which 
expectation l)ad been thrown by the lawyers of those days into a 
singular monkish verse,^ If the child was a monster, and instead 
of a clamor uttered a rugilus^ as Bracton expresses it, it would not 
satisfy the requisite of the law much less would a birth that was 
supposititious.^ 

The tenant per legem A nglice was to have all incidents that hap- 
pened, whether in services, wards, reliefs, or the like, during his 
life ; but if any land, or inheritance, fell in after the death of the 
wife, such accession went to the heir, if of age ; if not, to the chief 
lord who had custody of him ; as likewise did the wards and the 
like ; it being a rule, that the husband' should retain nothing that 
did not accrue in the lifetime of the wife. 

Among other impediments to the husband claiming this estate, 
Bracton reckons that of having meuihinatus in mortem uxoris; and 
this, he says, would bo a good plea to bar him of his right. If no 
heir was born of the marriage, and the husband held po,ssession by 
force, after the death of the wife, the next heir might have the fol- 
lowing writ, which is recorded to have been framed for one lian- 
nlphvs de Dadcscomh by W. de Ralegh, a name often found among 
the justices of this period. Rex vicecomili mhitcm. Osiendit 
nohis A quod cum R. et G. uxor cgus tenuissent tantam ierram, drc., 
utjus, et Jum'cditatem ipsius O. quee nuper dbiit sine lurrede de cor- 
pore suo procrcato (ut die ikir'), unde terra illct descendere dehuit ad 
p^'a‘d.ictum A. sicut ad propinquiorem hceredem ipsius C. quia 
prfedicta Q. sine hmrede de corpare suo procrcato decessil ; idem 
B. post mortem prcedictce G. tixoris suce contra legem et consuctudi- 
ncm regni nostri cum vi s^l(t se tenet in eadem, ita quod prcedicius 
A. in pr(edicta7n tet^ram, ut in jus et hcereditatem suam, ingressum 
haibere non potest. Et ideo tihi prcecipimus, quod si praA ictus A . 
fecerit tc, tunc summoneas, <^c., prcedictum B. quod sit coram 
justitiariis, r&c., ostensurus quai'e defoi’ceat eidem A. pruedictam 
ierram, et habeas ihi, <f'c.,® which seems to be the most simple 
form of a writ of entry ; a species of writs which had lately grown 
into vo^ue, and of which more will be said in the proper place. 

Having said thus much of estates which reverted to the donor 
upon a condition expressed or implied, it may be requisite to consider 
ne , . the effect and consequence of such a reverter or rever- 

Sion. The reversioner, says Bracton, was considered 
neither nor loco hesredis; nor was he bound to warrant 

anything done by the donee, except the appointment of dower ; and 
this only where the donation was pure, without any condition or 
modification whatever. Land reverted not only for a failure of 

1 ThQ verse is as follows : 

Ifdm evela auotquot nascuntur ah Era. 

• Bract. 438. 3 Ihid. 438 b. 
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heip or assigns ; but in ciiso of felony committed by the tenant, 
which threw a perpetual impediment in the way of descent ; in 
which instance, it might hsipjwn that the donor had made a reser- 
vation of the services to himself, which made him lor<l, and then 
he took it as an escheat. In such case, ho was deemed in ioco 
hceredis, and was accordingly bound to warrant whatever was com- 
pleted by the donee before the felony ; as any gift or deniise for a 
term, provided the act Avas complete ; for if it was not., as, from 
the nature of the thing, was the case in dower, it wonhl mU avail 
after a conviction for felony : nor was the donor, though ho came 
ill loco hceredis, bound to warrant it.^ 

We have hitherto been speaking of estates given to a man and 
his heirs; but land was sometimes given ad leriuvimn auu mt tn-mi- 
or ad fcmjMs, for a term ; as for term of life, or '"*"«• 
years ; that is, the life of the grantor, or grantee : or for a time ; 
as where a gift was “ till provision was made for the donee." In 
gifts of this kind it was important whether there was only mention 
that the donor .should make provision, without saying anytlnng of 
his heirs, or both the donor and his heirs were included ; and 
whether it was to be for the donee only, or the donee and his 
heirs. If the donor’s heirs were not iuclnded, and no provision was 
made in the life of the donor or donee, the laial remained in fee to 
the donee; but if provision was made in tlnar lives, the land 
reverted to the donor by the form of the gift. If the; heirs of the 
donor only were included, and not those of the donee, and neither 
the donor nor his heirs provided for the donee in his life, the land 
remained to the donee and his heirs in fee, although the heir of the 
donor or the donor himself was ready to provide for the Inars of 
the donee, after the donee's death. But if, on the other hand, the 
heirs of the donee and those of the donor Avere mentioned, and the 
donor provided for the donc*e, or his heirs, the land l everted to the 
donor ; and should the donor have made no provision in his life- 
time, it was not sufficient that his heirs were ready to do it, because 
the form of tlie gift required it to bo otherwise. If there was no 
mention of heirs at all, then should the donor make no provision 
for the donee during their joint lives, the law was, that the land 
should remain in fee to the donee. If land was given for the life 
of the donee, and not of the donor, nor in foe, then it was con- 
sidered* as a freehold in the donee : if the reverse, then the law con- 
sidered it as the freehold of the donor, and not of the donee, because 
it might, if the donor died first, be revoked in the life of the donee, 
and revert to the heirs of the donor. Again, if a gift was made 
for the life of the donor to the donee and his heirs, then, should 
the donee die first, his heirs would hold it for the life of the donor, 
and they could recover in an assize of mortauncestor, stating that 

I Bract. 13. « ^ ^ jj 

* This was called a holding adfirmam^ and the persons so holding were called jlrmariu 
Fermo^ in the Italian, signifies a bargain or contract 
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their ancestor died seised as of fee:^ and if the donor died first, 
then, for the reason above given, it became the freehold of the 
donor and not of the donee. If there was no mention of heirs of 
the donee, yet the land needed not immediately, in such case, 
i-evert of course to the donor ; for the donee might, if he pleased, 
make a testament of it, as of any chattel ; and such a will, accord- 
ing to Bracton, was good in law. 

If a gift was made by a man for him and his heirs without 
naming the heirs of the donee, and without saying expressly it 
should be for life, yet the land became t\iQ /reeJioId of the donee as 
long as ho lived. But should a gift be made ad tcrrninnm onno- 
I'vm, for a term of years, however long, even though it exceeded 
the usual length of man’s life, yet the donee did not by such a gift 
obtain a freehold; because a term of years was a certain and deier- 
rainate period, and the term of life uncertain ; the uncertainty of 
the dotennination of the estate l>eing what Bracton seems to con- 
sider as absolutely necessary to constitute a freehold interest. A 
term of years was treated as an interest that did not at all impede 
any further disposition of the land so held ; for the j)erson who let 
it, might within the term make a gift of the land to another, or to 
the same person in fee. If it was to the farmer, onp sort of pos- 
session would thus bo changed into another ; if to another, the 
possession of the farmer would still remain unimpaired ; for a term 
and a feoffment of the same land might consist very well together. 
In such case, there would bo difterent and distinct rights. To tlie 
feoffee would belong the property of the fee and the freehold ; the 
fanner could claim nothing but the usufruct — that is, to enjoy the 
use and produce freely during his term, without any obstruction 
from the feofiee. 

Land, says Bracton, might Ire given at the will of the giver, and 
so on as long as he pleased, de termino in terminum, and de anno 
in annum ; under wliieh lease the person taking had no freehold ; 
the owner of the prap^'ietas could at any time reclaim it, as being 
nothing iu law but a precarious possession (a).2 

Another sort of gifts was to cathedral, conventual, and parochial 
churches, and religious men. These were said to bo in liberam 
eleemosi/nam. They were sometimes in liberam et perpeiuam elee~ 

(ay This ia ?nere verbal quibbling on the part of Bracton, evidently with a view to 
the controversies of the age as to the control of the crown over bishoprics. No such 
distinction is drawn in . Glanville, who states broadly that the bishops held their 
baronies in frankalmoigne (lib, vii, o. 1). So the Mirror says that w’hen lands were 
originally ^ allotted, some received their lauds without any obligation of service, as 
frankalmoigne (c, 2, s. 28). So Littleton, waiting tevip, Henry VL, says that whei'e 
a man gave lands to an abbot, &c., to hold to them and their successoiw (whether he 
said in pure and perpetual alms, or in “ free alms,** or in frankalmoigne), the land 
worild be held in frankalmoigne, evidently meaning that the essence of it was a gift 
to the ecclesiastical person and his successors, wliich is common sense. It is not 
likely that men would ever draw such senseless distinctions as Bracton here affects to 
draw. Littleton says distinctly that tenants in frankalmoigne owe no service to 
their lords. And tliat was the law laid down by Glanville. 

1 Bract. 26 b. » Ibid. 27 b. 
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vwsynam; in which cases, the donee was not exensod from the 
burthen of service : but if the gift was what they termed mliheram 
puranij et perpef tictm cieenu)syninn,i[ion ho was ; and the donor anti 
his heirs were bound to warrant the donee against all claims of the 
chief lord.1 

The next subject is the consideration the law had of the sc^veral 
before-mentioned gifts ; all which were imperfect, till 
possession or seisin Avas given to the dtmct). The 
degrees of possession made a subject of veryminuttf tlislinelion and 
retinement at this time, and is discoursed on by Braclon - at lenglh. 
It is sufficient to say, that the complelest possession which could bo 
liad, was, when the ,/?<«, and the title to the hind, and the 

seisin of it, went together ; for the donee had then Juris vf nvisimt’ 
couJuHcfio ; the highest of all tillosc* I’ut this eould not be 
obtained without a formal 1ra<1ii!o, or h'rtrf/ ; for land was not 
transferred by homage, nor by executing charters or instruments, 
hoAvever publicly they might bo transacted, Imt by tlie donor giving 
full and complete seisin thereof to the donee, either in iiersou or by 
attorney. This was bv jaibliely reading the cliarter (and if livery 
was maile by attorney, by reading the letters of attorney) in jires- 
ence of the neiglibours, who were called togetbor for that particu- 
lar purpose; upon which the donor retiied from the posw.-ssion, 
both corpore ft ((uimo, without any' intention of returning to it as 
lord; and the donee was jmt into the vacant possession, cf, 

corpora, with a resolution of rebiining possession ; in short, one 
party ceased, and the otlier began (o ])ossesH it: for the donor 
never ceased to possess till the donee was fully in seisin ; it being a 
rule of law, that the seisin could not remain vacant for the minutest 
space of time. This is the account given of livery by Bracton, who 
adds this definition of it : dc re corporufi da parsoud in persouarn da. 
mana pro}rri<X val alicna (that is, of an attorney) in. aifarins 
manuni graiuiki iramlcdio. And if livery was thus made l>y the 
true owner of the laud, the douce had immediatoly the freehold by 
reason of t\\c, Juris ei sdsinm c.onjunctio.'^ 

There were some cases where livery was not necessary, and any 
expression of the owner’s will, that the property sliould he changed, 
had the same effect as liveiy. Thus, where land Avas let for a term 
of life, or years, and afterwards the donor sohl or gave it wholly to 
the donee, it became the jiropcrty of the donee immediately : the 
same Avhere a person was in possession by disseisin or intrusion 
the law allowing, in these cases, a fiction to supply the fact of the 
land haA'ing really passed out of one hand into the other. 

When a livery was made, it had the effect of conveying to tlie 
person to w'hom it Avas made, everything the maker of it had; 
whether he had a mere right and property of the fee, a freehold, or 
usufruct, it all belonged to the donee. But for this purpose, it was 

i Bract. 27 b. * Ihid. 38 b. » Ihul. 39 b. ‘ Iil. ibid. 

s Ibid. 40 b. 
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not sufficient that the donee came into the occupation of part of 
the land ; for if any person belonging to the donor remained on 
another part, he thereby retained the whole, notwithstanding the 
livery: and it was absolutely necessary towards completing the 
livery, that the donor and every one belonging to him should leave 
the land. If the person making livery had only the usufruct, yet 
he thereby gave to his feoffee a freehold, as far as concerned him- 
self, and all others who had no right, though not as against the true 
owner. If ho had nothing, nothing he could give ; yet if a person 
Avas only in possession, let that be as inferior as might be, it is 
clearly laid down by Bracton, that he could give a precarious fee 
a,nd freehold by livery. As livery might be made either by the 
donor in person or his attorne}', so it might be accepted either by 
the donee or by his attorney.^ 

liarid might bo transferred not only by a legal title, and livery 
tl>creon, but without title or livery at all, namely, per usneap- 
tionemia) ; that is, by continual and peaceable jiossession for a length 
of time ; yet what length of time Avas necessary to giA^e sucli a 
right, was not defined by the laAv, but Avas loft to the discretion of 
the justices.3 Thus all intruders, disseisors, farmers holding over 
their term, persons continuing in possession contrary to a coAfenant 
or the original form of the gift, if they Avero suffered to remain in 
that condition without any interruption for a length of time, 
gained a right and freehold. Though this was the laAV amongst 
subjects, in order to avoid dormant and litigious claims, yet in the 
case of the^ king it was otherwise ; the maxim of nullu m temp us 
occurit regi having already obtained in his favoui-.^ 

Wo have hitherto been speaking of corporeal things. It fol- 
Rigiits. ^ows, that something should be said of incotporeol, 
and the methods of transferring them. These were 
called gtira and servitutes, or rights : and being things neither 
visible nor tangible, could not pass by livery : they therefore passed 
by agreement of the parties contracting, 5 and by a vieAv of the 
corporeal thing to which they belonged ; thus, by a fiction of laAv, 
they becanie what was called g^ifost-possessed ; and he Avho Avas so 
in possession by fiction of law, had a g'^^«a^-use till he lost the pos- 
session by A'iolence or by non-user ; for as possession of a corporeal 
thing could be lost by non-user, so could a gttaaf-possession of an 

(a) This head of law, and the very term used to describe it, per miicaptionayt, are 
borrowed from the Romaii law ; and, it may here be observed, that by far the greater 
portion of Bracton’s treatise, so far as it relates to private civil rights, is taken from 
that source, and is, as Sir William Jones said, borrowed from Justinian. The phrase 
used by Bracton is, ‘‘ longa pacifica, et continua possessio (p. 52), quia sicut tempos 
est modus inducend&e, et tollendce obli^tionis, ita erit modus accpiirend® possessioncs 
longa enim possessio (sicut jus), parit jus possidendi, et toilet actionem vero domino, 
petenti quandoque oumem quia onines actiones in rnundo infra certa tempera habent 
limitationem*' (p. 63). 

/ It is worthy of remark, that this piece of old law w-as reconsidered, and after long 
discussion confirmed, 500 years after Bracton wixite, in a famous case in the King s 
Bench. Vid^i Bim\ Mep. 60. 

« Bract. 41 b, » Ibid. 61 b. * Ibid. 52 and 103. « Ibid. 93 b. 
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incorporeal thing. But when there was an actual user I'f an incor- 
poreal thing, the possession was retained by the user, and became 
real, instead of fictitious : and when a person iiad tlius made \ist' 
of his right, he might transfer the right and the u.se to aimtlier, 
which betbre user he could not. If a per.son, however, who had an 
incorporeal right to him and his heirs, died without any user 
thereof, the title would descend to his heii’s. 

These rights were genei'ally considered as, and were; ealleil 
apinirlenanvcs to some corporeal thing, as to xx. farm or tenement : 
and wcje commons, rights of advowson, and the like.* An ailv()W- 
son and common wore sometimes not appurtenant t<.> anything, 
but subsisted as independent rights." Of a nature similar to these 
were other incorporeal things, which were given l>y the king «ady, 
as liberties and franchises; sneh as jurisdiction and judicature, 
treasure-trove, waifs, lolls, exemption froju lolls, and numberles.s 
other royalties, which were granted by charter fnnu tlu.* king ti> 
the snbj(?ct.^ 

Beside.s the gifts above mentioned, which, being transactions 
between man and man, were to lake eftect immediately, there Avas 
another sort, which was to take eifeet after the donor's (hnilh : such 
a gift was called donatio ntoriis cdum. A gift of this kind wa.s 
generally made by a per-soji in sickness, or going njmu a voyage, 
andluulin it a tacit condition, that it shotild bo revocable upoji 
the recovery or return of the giver. Bbould a giit not be accoin- 
]xanied Avitli this condition, it was a donatio intt r vivos ; and there- 
fore, if made between linsband and wife, was void. A donatio 
niortis causd, was confirmed by the death of the giver. 

The principal giit of this kind was by testament ; and this did 
not take place till after the death of the giyer. t The 
wliolo law of testaments stated by Glanville, is delivered 
by Bracton as law, and sometimes in the very words of that author ; 
it will therefore be unncce.ssary to <lo more than notice sucli ])arts 
as are more explicitly treated by Bracton, together with such 
additions as he has made to Glanvillc’s account.-'’ Ho says, that, 
generally, a wife could not make a Avill without the con.s<;nt of her 
husband ; yet that it had been usual (as was intimated by Glan- 
ville)® for the wife to make a will of the rationabilU pars which 
Avould come to her if she survived her husband, and particularly of 
such things as were given her for the dress and ornament of her 
person, as her clothes and jcAvels, all which migiit most properly bo 
called her own. 

Glanville says, that the administration of intestates’ efibets be- 
longed to the nearest of kin ; but Bracton says, that in such case, 
ad ecclsiam et ad amicos pertinehil executio honorum. The law 
upon the subject of testaments is thus laid down by our aiAhor. 
The expenses of the funeral were to be allowed out of the efltects, 
and the widow was entitled to receive all necessaries thereout till 

’ Bract. 54. ® Pnd. 54 b. » PAd. 56 b. . * Ihid. CO. 

^ Vide ante, 80. ® Ibid* 111, 
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her quarantine was expired, unless her dower was assigned before. 
If the deceased left no movables, the heir was to be burthened with 
all the debts, ^ as far as the inheritance went, and no further. There 
wei'o particular customs which directed a disposition of the effects 
somewhat differing from the general law ; this was in some cities, 
boroughs, and towns. Among these, the city of London had a 
custom, that when a certain dower was appointed, whether in money 
or other chattels, or in houses, which were considered as chattels, 
the widow could demand nothing, beyond that, out of the effects, 
unless by the special favour of the husband, who might leave her 
more : and again, the children could not demand, by })rctence of 
any custom, more than was left them by testator, if ho made a will. 
Bracton says, that a man could not make a will of a right of action, 
nor of debts not judicially ascertained', but that actions for such 
things belonged to the heir : yet, when these were once reduced 
info judgments, they became part of the hona tcskitoris, and be- 
longed to the executors, under the direction of the ecclesiastical 
court® (a). 

Whatever doubt there might have been whether the ecclesiastical 
Ecciosiasticni entertained suits for the recovery of hgacies iti 

jurisiiictiou the time of king John,^ it is beyond a question, that in 
therein. beginning of Henry III. that branch of jnrisdictimi • 

Avas firmly settled.^ It is probable, that legacies Avere a sidijcct 
7mxti fori, in the same manner as tithes long were, before they 
became entirely confined to the spiritual court ; but it ai)poars that 
the temporal courts in this king’s reign so far gaA'c up their claim, 
as not to prohibit the ecclesiastical judges. This article of jurisdic- 
tion might be thought not a very unlikely consequence to folloAv 
from the power of granting probates; but it is conjectured by a 
canonist of great authority,® that it took its rise out of those laws 
in the code Avhich made the bishop protector over legacies given 


(a) A i’\r more waturiil and probable explanation is, that the jurisdiction as to 2 >ro- 
bati^ of testament came to the ecclesiastical courts, sim})ly for this reason, that in the 
ago in which it arose, few persons could read or write except ecclesiastics; and the 
jurisdiction in cases id’ intestacy came to be joined with it, for reasons equally obvious, 
that it was very nuiclr mixed up with the former; that it often involved a question 
of testament (for, of course, if a testament w'as invalid, the case was one of intestacy), 
and also because the division tif the effects and the appropriation among the next of 
kin in duo order and proportion, were matters rather beyond the laity in an age when 
they wore ignorant, and unlettered. This view is supported by the fact that in many 
manors the jurisdiction was by custom vested in the lords, no doubt in some Cfises 
because thej' were ecclesiastics, but iu others, there can be as little doubt, becaiise 
they w'oi'e lettered laymen. The notion tliat tli© jurisdiction arose from the canon 
laws, which vested in the bishops the distribution of bequests left for pious uses, 
took its rise iu an age when prejudices against everything ecclesiastical often suggested 
inferences not supported by luiy authority ; and it will be found upon reflection 
untenable, because there it does not account for the fact that the jurisdiction w'as 
often in lay loixls ; and it overlooks the fact that the bishops held only canonical 
jurisdiction over the portion left for pious uses, which could not be available until all 
tlebts were satisfied (this being a just principle of cmiouical, not less than common law), 

1 Bract. 60 b. * Ibid, 61. ® Vide ante, 72. 

^ 2 Hen. III. Tit. Pro. 13, ® landewoode. 
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m pios usus. It is consistent enougli with Iho usual praiiii^o of 
churchmen in particular, and conformable with the inclination of 

6u that thtt j unfit! ictiun, according to the canons, could m»t arifiO until the estate 
already wati in a great degree adniiiiistered ; and further, thus view in t|ue.stic*u tU>cs 
not account f{U' the fact that the jurijidietion waf; often in laymen. It ia surj o il ing 
that onr author should hero appear to rejnvsent all this as a mere novt‘lty or in nova' 
tioii, since in chapter iiL lie ha<i alre;idy fully ipioted iJlunvilie, who sh<iv\t‘d that it 
was the law in his time, viz., that it was well undenitood that a man (‘oui/i heipieath 
nothing to anybody until his »lebts were paid ; and that, even alter satisfying debt*?, 
the reasonable ’’ part Wiis .still due to the wife and ehiUlven, or lu'Xt. of kin ; and 
tliat the administration was in the next <d kin, except as U* what was left io jouUfji 
uses. He says distinctly that Un« was to in the case of a man leaving a will, but 
a|)])ointiiig no executor, which is a case of intcHrivy ; and, ho says, the law gav<' a 
renie<ly to tim next {)f kin against any person holding the cilects of tlio ilcccaseih “ If 
he shoiikl not lunninato any person lor the jairpo.-^c, the nearest of kin and rcl.uivc.s 
of the deceased ina^' take up<»ii themseivt's the eliarge, and this hv» vlVeetually, that 
.should tliey find tlie heir or any pci>on detaining the eUccts of the deceased, lh»‘y 
should have tlie king’s writ, and that justly and without delay tiie rcason;d»ie division 
should be made’' {(ihiuviU(\ lib. vii. c. ti-S). Nor can there \>e any dt»ubt that it 
was so in any other ea^e of intestacy : that is, that if the bishop or any e<‘clc>iiustic 
should be s<v un\vi.se as to mcildle with the goods before tiic debts were >-inislie<l, 
an<l also the rea.'^onable division” in faYi>nr <»f the relatives, they might reetivev 
from him tlie eliccts, and make the <listrilmtiou. It is clear, tiierehirt>, that tho 
bisho]»s could have no concern except with the portion left to pi<niH uses, and that 
nothing c(»nhl be n]>plicd to such nsrs until the ilebts and the rehdives were saiislied. 
On the othm* hand, it is also eipially clear that tlie law hud ahvaya been, after satis- 
fying tho debts and rca.sonable si) a re ” of relatives, tho residue w^as understood to 
•bii lor ])ioua u.ses. For, in the law.s of Henry 1., it was laid »low')) clearly tlad tho 
hrst charge np<m the elleets <»f iho (leeeased were lii.'j debts : Si <juis <iebitor morhaiH 
testarnenta alhjua fecciit, qnicunque in Ijoriditatenj «ucei*sserii, omne dehiturn ejun 
juste restitnat ot omno factum idonearo studoat ” Jhitrivl Prt>Ki\ v. 7f>); wliiic, 

at the same time, it wa.s laid down that tho re.sklue. of the goods of a!i inU‘;datc, afU r 
a jiroper distribution and satisfaction of debts, w'C3*c for iho beiu'flt of his .‘•oul, ” Si 
ipse ]>roventus ])ecuriiam suam non dederit, uxor sun, liberi ant jiarcutis, aut. legitimi 
Inuninesejus cam pro mjima cjiis dividant, sicut eis nudiu.s u.'Unn fnorit ” i/A/V. 
Charter of Henry I.) Tims the law in ellect was .suited by HlauviJle, {Ump, Hen. jl.), 
for he says that ho far as a map ivas indebted, lie could not leave at»yiiiing ; but if 
he were not involved iji <iebt and died intestate — then alter satisfying claiuiH of 
creditors and relatives — tho residue would he received for hims»;lf (lib. vii. c. 5), 
which of course meant, in that ago, for liis soul, since that was iho <'nly way 
in which gooiks could be for the benefit of a dead num. lint he expressly states 
that if the <leccascd was overburdened with debts, he could not, bcj’oiul tlie pay- 
ment of his debts, make any disposition of Jiis ellbcts ; but should it Inqipcn that 
anything rcinaiued, tlien it >vas distributed and ajqdicd as above ntulcd. He says 
nothing alxuit cccleBia.stici\l juris<liction in cases of intestacy, obviously because it 
was only incident to testament, and because ecclesiasitics lia<l only to grant JKlmiriiH- 
tration, save as to the portion in pious uses, .According to this law% the flistriliution 
would take place under the joint guardianship of next of kin, ami of the church, or 
by the next of kin under the care of the church ; and so the charier of John pro- 
vided that if any freeman shall die intestate, his goods shall be distributed by thf) next 
of kin, and by the view of the church (c. 27), which did not therefore alter, but tuily 
decliu-ed the law. That was left out in the subsequent charters, but the law rcmainetl 
as it had been before, and perhaps it was omitted as unnecessary. It is uiaijifest 
that the ecclesiastical courts had no power, except to adjudicate as to wdiether there 
was a testament, and, if not, then to grant administration, or appoint per«<ms a.H next 
of kill to administer. It is plain they must have been next of kin, or the next of kin 
could (unless the distribution w«is duly carried out) recover the effects by law (xide 
supra ) ; and the administrators being next of kin, would, it is certain, look after their 
own intere.sts, and protect tfce assets for creditors or for themselves, it being clear 
law, according to Bracton, that whoever took the assets was liable to the debts, a» 
far as the assets went, Quatenus ad ipsura pervenerit, scilicet de hereditale defuncti^ 
et non ultra” (61 a, FleUi, lib. ii. c. 57, s. 10). It might, however, indeed happen, 
that goods left to the church by a person solvent, though indebted, and therefore 
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courts (ampUare jurisdictionem) , to suppose that the ecclesiastical 
court might have gradually gained jurisdiction over all personal 
legacies under colour of such as were given in pios usm.^ This 
might have been the first step towards it ; but it is most probable, 
that there was a direct authority for this innovation derived from 
the canon law. For although the Decretals, where it is set forth 
as a general law, were not published by Gregory IX. till the 24th 
year of Henry III., the canon which warrants this ])oint of judica- 
ture was much more ancient, and, without doubt, had travelled 
hither long before the collection of Gregory was made ; and the 
authoritative promulgation by that pope, might give new sanction 
to a usage which had obtained some time before. 

The granting administration of intestates’ effects by the ordinary, 
though established on a more solid foundation, the express law of 
this country, by the charter of king John, and confirmed by that of 
Henry III. 2 did not prevail universally. It seems that lords in 
some places, in maintenance of their former right, still exercised 
some jurisdicton in the disposition of intestates’ goods, in opposition 
to the authority of the bishops. The power hereby intrusted to 
the bishops was abused in a very shameful manner ; for instead of 

litiblo to clobts, might como into the hands of ecclesiastics, and it might ho convenient 
that th<^y whouhl ad min inter, and satisfy the debts and the relatives; ]>ut they were* 
bound to do so, ami then admin istratiou was jointly with and nudor tlie eye of the 
next of kin. It might be that in some cases they were dilatory (as administrators 
usually are), but there could be no doubt of their legal liability to the next of kin. 
It is said in Fleta (c. 57, De Testamentis, s, 10), ‘‘ Item si liber homo in testatus 
decessorit, et subito dominus suus niliil se intromittot de bonis suis, nisi tontiim de 
hoc quod ad ipsutii pertinuerit, scilicet, quod habeat suum Heidotturn, sed ad eccle- 
siam et atnicos pertinabit executio. [Sed quid ordinarii hujusmcxli dona nomine 
ecclesian occupantes, nuUam vel saltone indebitam faciunt distributiouem, idco pro- 
visum fuit quod bujiisrnodi ordinarii de debitis defui^jti satis facerent, quatenus bona 
et facultates suf licorent ], xudlam enim pajnam mevetur, quamvis intestatus decedat ; 
postea .verk deduci debent debita alioruin quse clara sunt et recognita, inter quBc con- 
numerari poterunt servitia aervientum et stii>endia famulornm ; dum tamen certa sint, 
ai autom incerba sint, &c/* (Seldoi's Flcta). This passage is to bo found word for 
word in Bracton (p. 10), excex)t the words enclosed in brackets, which arc introduced 
into Stldeti's Flcta. It is to be noted that Bracton, while mentioning customs to leave 
something to the lord and the church, distinctly states that the lieir is bound to pay 
the debts, and that no one is bound to give anything to the church : “ Et quamvis 
non tenerotur quis aliquid dare ecclesiic sum, nomine sepultursc tamen cum consue- 
tudo ilia hvudabilis cxistat, dominus ^Papa non vult earn infringere, i>c)st quam vero 
quani ecclesiatn snam eta recognovorit, deinde parentis et alias personas,’’ 
(Bracton^ 61). Again ho states that the i*epresentativea are bound to pay the debts, 
and then comes the above passage. But that ecclesiastics ever could, according to 
the canon law or any other law, appropriate the assets of the deceased, witliout first' 
satisfying debts and legal liabilities, including just claims of relatives, is absurd. 
Koitlier bad the law ever been altered in any way up to this time, nor was it altered 
after this time, however it may have been on some points aided and' enforced, as, for 
instance, by giving creditors legal remedies against the next of kin administrators. 
At common law the administrators or next of kin had ample legal remedy against the 
ecclesiastics, or any one withholding the assets ; but the law gave no remedy against 
the administrators or next of kin, so that, as regarded them, it was only a matter of 
ci>nscieuce to be enforced in the ecclesiastical courts. Hence the necessity for 
alteration of the law in that respect, as against administrators. 

1 3 Seia. 1675. 

* This clause, as before observed, was left out of the Inspeximm^ 25 Ed. I., and so is 
not in the common printed charters. 
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taking order for a due distribution of such gootls, when they had 
once got possession of them, they committed the administration of 
them to their own use, or the use of their churches, and so dofraude<l 
those, to wliom, by right of succession, they belonged ; ami this 
they did with the pretence of law and conkneuce on their side, 
affecting that this disposition of them i)i ]u’<>s very fully satis- 
fied the requisition of law (e). This practice grew to su<-h a height, 
as to occasion a constitution in this king’s reign, enjoining that they 
should not disjiose of them otherwise than uceonling to the tiioat 
Charter, that is, to the next of kin(/>); notwithstamliiig whiclj, 
the practice still continued, and the right of succession was, hy de- 
grees, in a manner altered. It was even staled by the canons, as 
the law of the land,i that a third part of intestates’ effects should 
he distributed for the benefit of the church and the ])oor-(<‘); which 
was in etlect the whole that properly belonged to the intestate, 
after the pa)'U\^ rationahiles of the wife and children. These 

(a) It will 1)0 that for all tliis tlioro is no anthority, unless it bo that it is 

borrowed from 8el<ien, who is not a contemporary antliority, and whot^e writ.in^'^s aic 
so prejmlioed a.^ainsi all things ecclosiasticid that ho cannot bo relied u]»on, savt* so 
far as ho oite^ eonU-mporar}^ autliority, of which in this mattt'r he eitt*s none tljat 
suppoils tiiis absin'il representation. It is titterly at variance with what flat auth')r 
laid already punted fnnn Glanvillo— viz., that the law gave the Ju‘irs or m*xt of iun 
*a very goo<l and Milfioiont remedy against any one withholding the cllects of tie* de- 
ceased, and also laid down very clearly, tjuite in accordaiuje with canon Ja\\, that lh<‘ 
debts innst lii>t be satislled. It is a fundamental principle of oanf)n law, as the 
autlior, if h(* bad bt',ori in the least acquainted with it, wotdtl have known, lie, indeed, 
refers to Jjyndwoo<l as his authority on canon law (ru/c but merely give:* his 

own account <.»f it, instead of resorting to the canon law itself ; and in Uauiext passage, 
w^hen lie cites the Decretals, he entirely niiHre))resent« their (-llc<-t. 

(2)) It appears from the next reference that the author <jUotL‘<I frruu Sclden ; but 
if ho had tpioted the tonus of the Decretal, it wtudd liave ai)poa.red lliai tliis nii*ant 
offer the antiafaethin (f joM dehta. It was only after that tlie {list ribut ion couhl eoiu- 
nionco, as the author must have known fn»m (jllanville, whom he luul himself cibal 
upon that ]>oint (e. He must have forgotten this, to fancy that the canon Jaw 
could ever have l.iid down a.ny thing ko monstrouH ha that the next tif klu and the 
church could divide all the eirects before Hatisfying the debts of the deceased, d'he 
canonists were too good lawyers for that, and wliat they laiti down was in exact 
accordance with the law of the land -viz., that iii»oii the distrilnition, which could 
only commence nficr satisfaction <jf debts, the third part belonged to the deceused 
that is, was to be ap}»]ied to pious uses for the benefit of his souL This was according 
to the ideas of the age, and the lavr vras naturally in accordance with them. It may 
be ad<led that it is tlie third book of fhe Jlecretals which treats of te^tfiments and in- 
testacy, and iu which the ecclesiaatical law is stated to the ofTcct that the debts must 
first be satisfied, 

(r) The author does not quote this constitution, nor give any reference to it, nor 
Ktiite whether it was an ecclesiastical or a lay constitution, nor when it was enacted, 
nor what arc its terms ; and so far as he states it, there is nothing to show that it 
was aimed at the churchy nor is there any reason to suppose that it was, seeing that, 
as already shown from Glanville, the next of kin had already ample remedy against 
any one withholding the effects, unless, indeed, it was the crown ; and all the chartf;rs 
after the time of John contained a clause to protect the assets of deceased tenants of 
the crown from the exactions of the kings officers, who seized th(i elfccts on the j»lea 
of indebtedness to the crown ; and this clause therefore provided that, after satiftry- 
ing the debts to the crown, the residue — or, if there were no debts to the crown — 
then the whole should be distributed among the next of kin — that ie, of course, 
according to the law, leaving a share for the deceased. 

^ Decretal, lib. v. tit. 3, c. 42, 


3 Sold. 168L 
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abuses of ecclesiastical judges gave occasion to two statutes, made 
in the reign of Edward I. and Edward III. 

The last mode of acquiring property was hy mcceasion. The 
law of descent in the time of Glanville continued, with 
‘ • fjorao small variation. We have seen that in Glanville’s 

time the eldest son was the sole heir, in knight-service, and in most 
instances in socage;! but it was, now laid down by Bracton, 
generally, that, in both cases, jus descemlit ad primorjeniium.'^ It 
was also now held, that all descendants in infinitum from any pei’- 
Hon who would have been heir, if living, were to inherit jure 
reprvescntationis. Thus the eldest son dying in the lifetime of 
his father, and leaving issue, that issue was to be preferred, in in- 
heriting to the grandfather, before any younger brother of the 
father ; which settled the doubt that had occasioned so much de- 
bate in the time of Ifenry II.® 

The rule of descent was, that the nearest heir sliould succeed ; 
propimiuior excludit propinquum, propinquus rcmohmi, rcmofns 
reviotiorcm. Sometimes the right of blood constituted a particular 
sort of propinquity, to the prejudice of the male heir, who, in other 
instances, is so much favoured in our law ; as in the following case: 
A man had a son and daughter by one wife, and after her death^ 
married another, and had a son and daughter by her; the son of* 
the second marrijige made a pureJiase of land, and died without 
children: in this case, mys Bracton, the sister by the second wife 
wouhl take, in exclusion of the other brother and sister. Some 
were of opinion, that this piece of law was entirely confined to 
cases of purchased lands, but that it was otherwise in cases of 
inheritance ; for there respect was always to be had to the common 
ancestor from whom the' inheritance descended ; and the right 
should never come to a woman so long as there w'as a male, or one 
descended from a male, whether from the same father and mother, 
or not.! Bracton, however, seems to think, that this rule of descent 
was to bo observed in mheritances, as well as in purchased lands ; 
because every one, as he came into seisin, made a stipes and a- first 
degree: 5 and so it was settled in the next reign, when this opinion 
of llractou was adopted in the maxim, seisina facit stipitem. The 
impediment thrown in the way of descent by the rule, nemo potest 
esse hceres et domiuus, still continued, though it ivas avoided by 
many devices ; the most common of which was that of infeoflfing 
to hold of the chief lord, and not of the feoffer ; for this avoided 
the necessity of doing homage to the elder brother.® 

The law had provided a preventive against imposing supposititious 
DepaHu aup-‘ children, to exclude those who were next entitled to the 
posito. inheritance. If a woman, either in the life of her hus- 
band, or after his death, had pretended to be pregnant when it was 
thought she was not, in order to disinherit the heir ; the heir might 

* Vide ante, 78. * Bract. 64 V>. s Vide ante, 79. * Bract. 65. 

aj6id. 65bl . •/6id.63a.b. ’ ™ • oo. 
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have a writ coramainlin" the* shorift’ to cause the woman to 
before him, and before the ,^uanliana of the pleas of tlie crown, or 
before such person as the king- should nuthurise to judge therein, 
and cause her to be iusjacted by lawful and discreet wonieti. in 
order to iuf|uire of the truth and she was put iu a sort of free 
custody during her preguaney, that the impost iin'. if any, might 
not escai)e detection. This w^as the way iu which a wo'man wa.s 
tiealt with, when she falsely protended to’he pregnant. If tlu.‘ hus- 
band and wife agreed l«*gcther in edin-atinga supjKisilitious child as 
their own, the right heir might have a writ (piod hidHan corpom of 
the husband and wdfo before the justices, whore the truth wonhl he 
examined. Another person who had a teiajdatiou to play this 
trick upon the next heir, was the chief lord, who, wlaui he ihul an 
heir in ward, and it died, Avould .sometimes sc-t uj) another, in order 
to continue the custody of the land ; in winch cji,.se, there wa.s a 
writ and proceeding .similar to the former.- 

When an inheritance descended to more than one lieir, an<l they 
could come to no agreement among themselves concern- 
ing the division of it, a proceeding might he instituted 
to cuni])el a. pcrrfifnuK A writ Ava.s for this i.*urpo.sc directed to 
four or live ijer.sons. wIk^ Avere appointed justic(\s for ih<; oeeasiou, 
' and Averc to (wfrnd and ap[>rociate the land by the oat hs of good 
and lawful persons chosen hy the ])arties, who were calh-d rj/cn- 
.socc.s-; and this extent was to he returned under their seals, before 
the king or his justices: when partitimi aa^is made in the king’s 
court, in ■ pnr.snancc of such extent , there i.ssued a ttciffinum /udxrr 
Jacidf)', for each of i\m parcfnerfu to have po.sscssion.-^ 

It remains only to say a. few Avords on the claim of (hover, and 
then Ave shall have finished this part of our subject, uauudy, 
the title of prixate rights. Dower is dcHiied hy liractou 
not iu the Avord.s, but npojj the ideas of Glanville,^ Dmver, says 
lie, must be fho third ixirt of all the lands and icnatiivnls irhich a 
man had, in his dianesne, and in f'c, of whioh he. could, midoio his 
loife on the day of the, espousals so that, according to liracjlon, 
the claim of dower was still limited to the freehold of which fbo 
husband aa'us seised at the tinJe of the espou.sal.s, notwithstanding 
the pi-o vision of 3[agna Charia, which seemed to extend it to all 
the land that belonged to the husband during tlic coverture. <> 'I’ho 
regular assignnaent of dower had been secured to widows by the 
chapter of 3Iagna Chmrta just alluded to, and it was rendered more 
eflfectual by a provision in the statute of Merton. 7 More will bo 
said of do AVer when we come to the remedies which the Ihav had 
furnished for recovery of it. 

Thus far concerning the law of private rights, as it stood in the 
time of Henry 111. 


1 Bract. 69, 70 a.b. 
« Vide ante, T2. 

1 1bid. 261. 


8 TUd. 70 b, 71. 
® Bract. 92. 


» /bid. 71 b. to 77 b, 
« Vide ante, 242. 
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The whole course of judicial proceeding, since the time of Glan- 
ville, had bocoine a business of much learning and refinement; the 
writ, the process, the pleading, the trial, every part of an action 
was treated as a subject of intricate discussion. While these* 
changes were made in the old remedies, new ones were invented, 
as more peculiarly adapted to certain cases than those before in 
use. Of all these wo shall treat in their order. 

Actions arc divided by Bracton into such ns were in rem, or m 

Of actions pfiTSonmi, or mixt; that is real, personal, or niixf^ 
ao ions. actions were for redress in matters ex con- 

txactu, and ex ‘nwhficio, as the civilians termed it ; and also in 
such as they called (piasi ex conlraciu, and quasi ex mahjicio. It 
follows, that of personal actions arising ex rnatejicio, some were civil, 
and some criminal. Real Jictions are for the recovery of some certain 
thing; as a farm, or land: they were always brought against the 
person then in possession of the thing, and were for the recovery of 
jt m specie, and not for an equivalent in damages.'^ When an 
action was brought for any movable, some thought that it should 
be considered as a real action, as well as personal, because the per- 
son possessed of it was to make restitution of the thing in question ; 
but says Bracton, this was, in truth, only personal ; for the defend-' 
ant was not obliged specifically to restore the thing dejuanded, but 
was only bound to the alternative of restoring the thing, or its 
price ; and therefore, in such an action, the price of the thing ought 
always to be defined. A mixt action was so called, because it was 
tarn in personam, qudm in ran, having a mixt cause on which it 
was founded; as the proceeding de pariitione among parceners, 
and de proparte sororum; that for settling of bounds between 
neighbours and baronies per raiionabiles divisas, or per pei'amhu- 

» Bract, 101 b. ® IW. 102. 



OF ACTIOXS. 


337 


CHAP. VI.] 

fafhnrjt; in which eacli party seems to have hecn plaintifT uml <Ic- 
fondant, though he alone was propoi’ly plaintitf who commenced 
the suit, 

Keal actions were divided into such as were to recover posse.wi\,n , 
and such as were to recover the proi.wr(y (o) ; a distinct ion which 
will be very strictly observed in all we Inlve to say on these actions, 
and was rigidly adhered to in applying tliem ; it being a mb', tlmt 
though a person who had faileil in any proceeding tor llu* posses- 
sion, miglit resort to the next superior renn-dy. yci. he could never 
descend. He might have, an as.<ise ot novel tb sseisin ; and if he 
failed in that, he might liave a writ of entry (a new writ, of which 
we shall soon say more), and lastly a writ of right: hut haviiig 
begun with a writ ot right, he could not avail himself ot the other 
remedies.^ 

Some actions wore pcrmittoil by law to he brought at any dis- 
tance ot time; but, in general, actions were (/iia’/ed to be brought 
within a. certain period, on account of the defect of proof which 
wonhl ))a])pen in a {“ourse of years.- Sails which were to recover 
such tliiugs as helonged to the king's crown, might he brought at 
any distance of tiun;; on which privilege of liic king was founded 
this rule, that /inJhnn Ivinjuus- currit (umiro ra/f'HK oj- nulhiiit. If iiipvs 
rcf/t : and it shoubl seem from lhacton’s manner of 
exjiressing liinisclf, that, inasmuch as the suits of private parties 
were limited, because, beyond a certain period, tlaw could hardly 
bo able to l)i ing iiroof.s ; the king, in concurrence with tlar privilege 
of instituting his suits without any limitation of time, should, in 
<]uestions of' antiquity, bo entitled to throw the on?/..s prolHtudi on 
the defendant ; and on his failing, should recov(T Avilhout bring- 
ing any proof at all.® 

J3eforc avc enter upon the ])roceeding and conduct of actions then 

Tlio (li.stlnci ion drawn in Mirror l>etwoen Uiibso twu kindrt of jiirirsdittUon i« 
in ihe object, /.c., whether it bo punLshmeut or coinpoiirtfition (c, iii. h. j7). If jiuiiihIi- 
ablo corporjilly, as by coinpulriion, by impristnment o]>pt,i,-<*(] to itn Hiibutitutiou 
for fine), or hy bodily inniction, then the matter was^ rej^anltHl an criminal ; but 
otherwise, if it wan iu its nature the subject of roaHonablc satisfaction (c. ii., 8* 24). 
Aticl a^^ain. If any one seek revenge, he ought to bring IjIs action by appeal for 
felony ; if ho seekoth only reparation iu darnagen, then it bohoveth him to bring hiH 
action by writ (c. ii. 8. 3). 

(6) In the J//rror, however, which often follows i^racton very c1o«<;]y, the aarno doc- 
trine is laid down, ** As to the alienations and occupations of franchises, append ants to 
the crown, si man shall not prescribe for them, for of such dignities uorio cati iielp 
himself by a plea of long prescription ; but such avowries of long continuance are 
accounted rather prescriptions of wrong, .seeing that null uni tew pm occarrit refji ; 
but therein the king is like an infant, who can lose nothing, althongli f<jr the personal 
wrong the party may excuse it by showing that he enjoyed the privilege by Buccession 
or assignment; but this is counter-pleadable by alleging that the ance.stor cf>nld not 
grant it," &c. <c. iiL s. 26). It is to be observed that there is meutimi in the Mirror 
of iiraitatioa of criminal suits since the last *‘eyre,” a circuit of ashize of ‘*oyer and 
terminer," which used at one time to be once in seven years, though the period 
varied. There was also the limitation of an iissize of novel disseisin* Ju the Mirror 
it is said to be an abuse to allow an action after the last eyre. 


» Bract. 104. 


* Ibid. 102 b. 


a Ibid, 103. 
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in use, it may be convenient to premise a short view of the courts 
in which civil and criminal justice was administered : 
courts. criminal suits (a). Criminal suits, 

where a corj)oral pain was to be inflicted, used to be determined hi 
mrid domini o'q/is, in the king’s court ; which general expression 
is explained in Bracton by saying,' that if the offence concerned the 
king’s person, as the crime of lese majesty, it was determined comm 
ipno 7v.gc, by which was meant the great superior court, of wliicli 
so much has been already said : if it concerned a private ])erson,’it 
was corani jmlUiariw ad hoc specialitcr assigna! is ; that is, we may 
suppose, either the justices in eyre or of jail-delivery (6). Tliese 
were all equally the king’s courts ; and as the lives ami limbs of 
his subjects were in the king’s hands, either for protection or pun- 
ishment, it was })roper tliey should bo subject to Ids decision ojily, 
unless in the few instances where persons enjoyed the fiiiiichise of 
holding a criminal court ; as the franchises of Toll and Tern, of 
infangihef and Outfangthefd 

The courts for the determination of civil suits were ns follow; — 
Real actions ndght bo commenced in the lord’s court of whoju the 
demandant claimed to hold his land, from whence they might be 
transferred, ni»()n failure of justice, to the sheriff’s cotii i;, ami from 
thence to the superior one ; “ but if such a suit was not ronwvccT 
for some can.se or other, it might be determined in the court baron 
In the county court wore held pleas upon writs of Jiisficics as dc 
scrviim ct comuctudmibus, of debt, and an infinitude of’ other 


+1,1 l/ir F«>’«l'monts lu thoBc times were cruel, wul in seme c,'i..oh licmble 

w-ir*’ ameJi., ration already bcKimiin^^. Tbc> L-.w of 

Wil iam the Conqueror allowing mutilation has been already alluded to. But ereii 
in the J/iiror it ih mentioned that cut-pursos used to bo punished by the euttim' off 
of their hands (0. i. s. 13); and although it seems Richard 1. rathe/ iStiS [ids 
it waa only mitigated to cutting ott' the ear (/did a 21 1 i tTmc. ^ • i i 

Capital fccutoncoH, some oflendera were hanged others boiled i 

t^ason, hanged and cut down alive, and tlfen dSmwS mid 7t to Wo:’ And 
it^omed sc,arce!y credible that some of these horrors continued Xly to Wr 

that even in our own tmie men were hanged for forging live-pound notes 
„ tnr/mined in barbarism was our criminal code, owiue to tlie 

/J? the Saxon, the Norman, and the Dane. ’ ^ “ 

1 appear altogether a correct rendering of the text of Bracton 

author is merely following. What Bracton seems to mean is tliat aotion.4 

SooTfX'^Sun/ouxvKm’“ “ ««nse. limited, ftecuwsc- in cour.se of time the 

p IS rail, Sunt qua-dam qiuo aliquando hant perpetual, et durare solent ^me tom 
pore pmfimtione. hodie vero few omues supra certa tempora linutantur 

A^d fWn'i’lV* f ® ^“pwales, secundum qviavundam actionem d h ei¥,i totes ” 

And then he points out that this cannot apply to the ideas as to libortie^ nrul fmn 
c^ea of the ci-own, nor affect the maxim irnffam tempL ocesrrit m/f hec\u^I^ te 
these the onus of proof is on the defendant, “Cum nrobarenon ^ 

^^oHone obtinebit, ai implaeitatus warrentum nln habuerit,^nec speckl'em^’ubei* 
tatem, quia se ex longo tempore, non defeudet” (Bracton lib iii f ins * r 
however, as to the rights of the crown, can hardly brSd u no/- 
reign of Edward I, it was attempted to apply this doctrine and 

SS'&MdS."™'”"'™ “““ o«tc;,Z“ 


’ * Bract. 104 b. 


* Ad maffnam curiam. Bract. 105, 
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ounsos, among which wore, suits tlr rdifo ixaia'o, aiul ploas <h- 
nallvis, unless it hocmne an issue, whether i'r<*e or not, ami then 
the i IK juiry stood over till tlie coining ut the king’s just ices ; the 
question of a man’s liberty being thought of too high eoiisiileriition 
to be intrusted to an inferior jurisdrction. 

Such civil actions, wh(itiier personal or real, which were deler- 
luinablc in the king’s court, were heard liefore jii.^^tiees ot dillerent 
kinds. The ditrercnt courts which were called the king’s are thus 
described by Bracton : Cttfiarnni ln'ln't itir.mi pr<ij>rifn/i . sii'ni. inifnia 
rcf/i'fiJi, e( Jirsfifiarios rnpifftlcN, >/i(i propriit-f atnsii.s n (jis h rimnakL 
<i affonoii oiniiiion, ])cr (picrclom, C( / per -strc hln.fhi- 

fail : the latter part of which description he explaiu.s by iusi.iueing 
one who had a grant not to be im]vleaded anywhere but cunnii (pxo 
domiKO rcpe ; thougb it might bo doubted wlielber pn- ,pti‘r< l<n,i 
is thereby explained, and whether that expression does not mean a 
distinct method of proceeding by coniphiinf, siinilar to what we sec 
at this (lay in the nuah'rn King’s Bencli, and of which we slinll have 
occasion b) say more beroat’tcr. Tims far of the o/zA/ rojis. ^ < )ur 
author jirocccds, and says, JkiIh-I cittnii cnr/rdn., rf Just!fi(irin.s ni 
{xnif'u i'cxt'ffcHfcx’, (pu vo^f'iioxrii nt (le {tiuiiihuH pht'.ilix, dc tjHthus 
(tutharifoivitl hnhvnf vopnoxccui/l ; vi x'lni' 

nofi hkbt nt, jin- vucrcioHont ; in w'hic/i lie .''(‘(uns to dcscnhi' /he 
hcHc/i as Jiaving no authority but by tlio Avrits returnable (Inin.*. 
Jlc goes on to mention the justices itinerant throiigli the counties; 
sometimes <fd- cnmiin ; soimdiines nd ij/uafani syicc/n/dt .• as 

to take assi/.es of novel disseisin, of mortanneesfur, ami («/ f/rtithis 
dchhi-nnidan, to deliver one or more particular jails (o). As causes 
wore sometimes removed from tlio court baron to tlic county, so, as 
appears from Biacton, and as Avas liinted above, Avere they r<nn:ived 
before the justices itinerant, and from tlienco into the Ixaieli, or 
vuram rcifr.d These are all the courts spok(*ii of by Bracton ; and 
therefore it must bo concluded that the (tonrt ol’'Exeb.c({uer Avas 
still considered as identically the same with the aidn riujin; and 
that tlic proprias cauxdti refjin particularly meant tlio government 
of the rcA'cnue, AAdiich is perfectly consistent with the account before 

(rt) In the Mirror ii w eaid, ‘‘ The kin" appoints jii.sticcs in divers manners, some- 
tiiaea certain, as iu coramis^ion of loss aswizus ; Kumetiriios in coiainiMsious gttnerriHy, 
as of ciniuuissions of justices in eyre, and of the cliief justices of j>jcas htdore the 
‘y^d of" justices <if the bench, to whom jurisdiotiou is i^ivcn to hear ami tlcifo- 
miue tincjs, the grand assizes, the truusactiou of pleas and the rights of the king’’ (e. 
iiLs. 3). These courts are the King’s Bench ami tlie C<*truuoii PJeas. tiiese, 

the barons of the Exchequer have jurisdiction over receivers and tbtj kincf’.s Ijaihirs, 
and alienations of hinds and rights belonging to the crown. Sometimes the juriji- 
diction is given to the justices of the bench by removing the pi eafi? out of the counties 
before them, and sometimes to record pleas holden in moan courts without writs be- 
fore the justices. To the ollice of chief justices, t.c., the judgbih of the chitif court, 
the King’s lieneb., it belongeth to redress the tortious judgiiicnts, and the errors or 
wrongs of other justices, and by writs to caiuse to come before them th^ jiroeeediogs and 
records. Also to hear and determine all plaints of personal wrongs v/ithln twelve 
miles of the kind’s household/’ 


* Bracts 105 b. 
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given^ of this great court in its first origin, and before the bench 
Wl any existence. 

Besides this express account of courts, there are scattered up 
and down Bracton’s work several passages which give us intima- 
tion of the nature of those courts, the principal of which are the 
returns of writs, A comparison o^ such expressions, as tliey occur 
in the course of this chapter, will throw a new light on the judica- 
ture of the time. 

The subject of writs seems to have been studied with great dili- 

Writs gcTice; writs had been devised for a greater variety 

■ of occasions than in Glanville’s time, and they were 

discussed with more precision and system. Bi*acton divides writs 
into different Icinds, in this way. He says there were some which 
were fommta mper certis casilyus, be citrsu, et de commmii constUo 
loUus regni mneema et approhata ; and these could not be changed 
without the consent of the same power that framed them. There 
were others which ho calls ma^istralia, and which were varied 
according to the variety of cases and complaints. These rnogis- 
tralia brevut, it should seem from Bracton’s account of them, were 
distinguished from, and put in contrast with, the hnevia formitta, 
as being cliangeablo without the permission of the legislature.^ 
Those which gave origin and commencement to a suit^ were called 
hrevia originalia, and were called, some of them aperta^ or patent ia, 
and some cUnisa ; such as arose out of these were CixWodjmtieiaHa. : 
these were varied according to the pleadings between the parties, 
and the particular purpose which they wei’e to answer. 

.. In discoursing on the nature of civil actions, wc shall begin with 
those that were called real. In order to understand the design of 
the various real remedies which the law furnished, it will be neces- 
sary to attend to the manner in which they considered the occupa- 
tion of land and its appurtenances, under the circumstances of a 
more or less complete enjoyment. 

Of land, a man might have either what they called posseseion, 
or what they called Jus, or proprietas. Possession was of various 
sorts, and divided by very nice -distinctions. One was said to be 
queedam nuda pedum positio, which they called intrusion : and this 
contained in it, says Bracton, minimum possessionis, and nihil 
juris, being somewhat of the nature of a desseisin : in both it was 
a nuda possessio till it received a vestimentum by length of time. 
Another was a precarious and clandestine possession, attended with 
violence, which acquired no vestimentum by length of time ; and 
this, says the same authority, Imd parum possessiemis and nihil 
Juris. A possession for term of years, as it gave nothing but the 
usufruct, was considered in a degree higher, as having aliquid 
possessionis, but nihil Juris (a). The next was for life, as dower, or 

(a) Tlifa, it is conceived, by itself might lead to mistake, as it hardly conveys 
the meaning of Bracton, as the contex will clearly show. The words of Bracton are, 

' ViiU anfe, 48, 49, icc. * Bract. 413 b. » Ibid. 414 b. 
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tlio like; and this bcin" a step hi<?her, was said to be muUaht 
2>oss€ssio7iis, but still nihil Juri^. The next decree was, whore a 
person had the freehold and fee to him niul his heirs; and tlien he 
was said to have plus posTsessionis. at mulftim Jui'is: and he who 
hud the freehold, fee, and proi>erty, united in iiimself, had pluri- 
m7im ^wssessitmis and plnriiimm Jious, Avliich was called {/roit droit, 
and contained the higliest degree of property anti |)Ossession ; 
except that, even then, some other person miglit have Ju,s uiojns, or 
greater rightd 

W e shall speak of the remedies applicable to these soA'cral kinds 
of possession in the order suggested by the above distijictions, 
beginning with the writ of intrusioti. Intrusion was, when a per- 
son, not having the least spark of right, came into a vacant pos- 
session ; as, after the death of an ancestor, before the heir or the 
lord entered. The person entitled to the reversion, in such cas<?, 
inight have a writ, which had Iteen invenhrd sijjcu the time of 
Cthuivillc, and resnltcil from some of the artificial nolioji.s which 
Ave have just stated concerning possession. The foi iu of this writ 
vaiied according to the ciremnstances under Avhich the ]»erson 
bringing it claimed ; Avhether he Ava.s the lord i»r the Jadr ; whcthcj' 
he claimed u]wn the death of an anceslor, of a. tenant in dower, or 
2>cr /rijaiu An<jJia;, or for life. The following was a more general 
form of it; — Ilex vicrconnti ,<i<iltdtoi. Ponx par rudiuut rf sidvos 
plrrjios ijitod sit roi'aiii-, <(•('., <td rrspowleiiduui, or, ustfusurus 
</in>rc iidrunif, sv iu- terrain, (th"., qunni li. qni nnper ohiit, feuuif. 
de eodciu C. (nl viiant sunni tantum, et qua'. })ost niorh'in. ejusi/ciu 
B. ad (’Undent C. reverti delmit, uf idem (!. died : ef iadieas, dv. 

Pos.scs,siou created a sort of right ; it was udvi.sahle, therefore, 


Est el alia, quo aliquid po.S!i;e8;si«)iu« buboi, et Diliil jurits, hciiI iJin qtie c<jiieeditiir 
a<l lerniimirji aiiiioriiui, iiLi nihil oxigi poterit nisi nsuslVucttis/' This, ol eniiive, is 
all that a lessee can take, the fruits uiul ; atid it is all that an ow'ncr in h e 

can take, the diU'ereuce being in the jn» pruprkliitU, the absolute right of property ; 
and this even a tenant for life had not, for thc^ next Bentence is, ’* Ent etiam quindain 
qua) inultuai habet j^ossessioxiia et nihit jvrh ; sicut ilia quain <jx.us habet ad vittLiu 
tantum.’’ So tliat tenant for years only'*fcoul<l be said to have nothing of riglit, in 
the same sense in vvliich it might be said of a freeholder, unless he luul estatfi of in- 
heritance. Yet the latter corild have assize to recover hiw land ; and so the ^lirrur 
says of a tenant for years. And it is conceived that the contrary notion, if it ever 
prevailed in those days, and was not a 8Uj>p<i8itioti of later times, nn entire error. 
Ill the Mirror, under the title of “jSovcI ihsHeisin/’ it is said, ‘*The right of pro- 
2icrU/ is not determinable by this assize, as is the known jiossession. or of that which 
altogether mvoureth of a poshmory right ; ” anti, it is added, .Injection of a term of 
years falletli into this assize, which sometimes cometh by lease {c, ii. s. 2o), And 
elsewhere it is said, It in abuse to think that one cannot recover a term for 
years’' (c. v, s. 1). There were long terms in those times. Thus it is said. ‘Mt is 
abuse that leases of farms are not longer than forty year9 {ihidJ) ; and it is too 
absurd to imagine that interests of this duration and nature were without protection. 
The whole of our legal tradition as to the remcwlies for recovery of terms of y<;ar» 
and the interests of lessees is false and erroneous, and has arisen from thcorirsiiig, in 
place of an attentive study of the eonUmporary records of legal history. At some 
period, the action of ejectment was instituted, iind Oissizes were confined to freeholds ; 
and then a farther error was fallen into of supposing that the tci'in %viis not recoverable, 

* Bract. 159 b., 100. 
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for the hoir to eject the intruder within a year, or at the end of 
that time, liave recourse to this writ ; for it is laid down by Bracton, 
that no one could be put to answer for an intrusion of longer stand- 
ing. Ecspecting this time of limitation, Bracton seems not very 
precise, for he afterwards says, at farthest, not at the distance of 
len or twelve years, as was determined in this reign ; i but the 
claimant was then driven to his writ of entry, grounded upon the 
intrusion ; “ a writ lately invented, of which more will be said in its 
proper place. 

The next thing to be considered is, that wrongful possession 

_ . . whicli was obtained by disseisin, and the method of 

iBBtiwu. Ijq pursued (a). Disseisin 

was now considered in a very largo sense, and much beyond tlio 
idea to wbieh it was first applied.- It was not only when the 
owner, or his agent, or family, who were in seisin in his name, were 
ejected from the freehold unjustly and violently, without judgment 
of law ; but also, wdion a house had lieen left without any one 
therein, and the owner, his agent, or family, returning from his 
business, was (haded admittance by one who had taken possession, 
it was a disseisin ; if a, man was obstructed in a fr(?e use of his 
freehold, that was a disseisin ; for though he might remain in pos- 
session, the full eNtent of that iiossession was not enjoyed. If any 
one dug, or jiut sheep, or otherwise intruded, upon laud, under 
claim of an easement (for if it was without a claim of right, it was 
only a trespass) ; or, if a person made improper use of an cascnK'iit 
he had a right to : this was a disseisin (6). Again, if a pei-son was in 
seisin for life, or for years, or as guardian, or otherwise, and infeofied 
another, in prejudice of the right owner; if a i^erson distrained for 


(a) The an ill or is here still following Bracton, and it is remarkable l»ow entirely 
the Mirror iollowod him upon this, as ux'on so many other snliject-si. “ l.)i^.seis^) is a 
jiersontil trespsiss, or a wrongful putting one out of possession; wrong is Jiere taken 
lor tleforeemcnt or diMburVanco, jis (or ojoctioiu Deforcement, as if another entercth 
into auothcr^H tenement when the rightful owner is at the market or elsewliore, and at 
bis return cannot enter therein, bub is kept out, and hindered so to do. Disfurbance 
is if one dietuib me wrongfully to use tny#eisin, which I have ]>eaceably Jiad ; and 
tho same may be done in various ways, as when one driveth a\Nny a diatiess, s-o that 
1 caiTnot distrain in tho tenement liable to my distress, whereof 1 have had seisin be- 
fore* 2. Another is where one doth replevy his distress wrongfully. 3. As if one 
distrain me so ontx'ngeously that 1 cannot manure, plough, or sow my land duly 
(jlfiVrnr, c. iii, s. 2), 

(b) A distinction which, as has been pointed out, was derived from the civil and 

canon laws (ri(f€ antv^ p. xv,), and is.to be found in tlie Mirror ofJmtice, ‘‘Note that 
all propex'ty is in two kinds — either in right of possession or in right of property, and 
therefore there were distinct remedies for either, and the remedy by assize of novel 
disseisin was for the hno^ai postsiesdon — that is to eny, if iv man were forcibly turned 
out of possession, even alUxoxigh he had no right to it, he could have restitution by 
this assize, and the disseisee was put to bis writ of right, which was the remedy for 
recovery of the right of property,’^ I take from ^ou forcibly anything of which 

you have pmeeahh possession, I do wrong to the king ; when I use force when I ought 
to ViZQ judgment — fc, resort to a court of lawr for redress (c ii. s. 25). Jt is very re- 
markable that it is distinctly stated in the Mirror that the remedy lay for a term or 
lease for years* 


^ 16 Hen. HI. 


* Bract. ICO, 161 a. 
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services not due, or wlicre they were due, exceeded the bouiulH of 
u reasonable distress, these were disseisins. In short, if one claiiae<l 
to j)artake with the right owner, or raised an unjust eonteutiou 
against liiin, it was a disseisin ol'the froehold.i 

Tlio above were disseisins witliout vit>lence ; others were said to 
be violent ; but, in order to understand what ihe law considered as 
a violent disseisin, wo must see what the nature of r/** was, 17s 
was of two kinds, according to Bracton : thus, there was vis simpivM 
and vis orniaia. It is not difficult to conceive what was said to bo 
VIS arnmid : it was not only the ctuning with weapons of any sort, 
or finding them at the place where they were used ; but if a person 
came with arms, and made no use of them, tlie terror of them 
might he tlumght so to have openited as to make tli(5 tlisseisiu 
seem to have been rum urmis. B/s slmphw is dotined by Biactou 
to bo (juvfirns (juis, quod sihi vidvri pniaf, non pcvjudivem rvposeil ; 
that is, wherever a iierson took tlie law into his own haials. This 
distinction of vis cum annis and vis sine armis, was important, as 
the jsmalty upon disseisors was proportioned thereto.* 

Whatever was the way in which the disseisin was committiHl, 
the law not only allowed, but required the disseisee, ■mrontinenh-r, 
Jkiqranle disseisind et mulejhdoj to expel the wrong-doer. What 
•was meant by ineontinenter, Bracton thinks was pointed out by the 
term of tiftoen days allowed to a tenant summoned in a writ of 
right. If the owner was present at the time of the disseisin, he was 
to eject the disseisor that very day, if possilile, or on the inori’ow, 
or the tim'd or fourth day ; and beyond that time, }>r<jvided he had 
unint('rru[itedly continued his endeavours, by calling in the assist- 
ance of his friends, and resuming the attack. 

If he was absent when the disseisin was committed, then a dis- 
tinction was to be made according to the distance ; a reasonable 
time was allowed for bis getting information of the fact, and for 
his arrival ; and if ho pursued his atUick upon the disseisor within 
the slated time after such arrival, the law considered it as done 
incont inert ter. As, for instance, if he was out of tlxc kingdom in 
what was called simplr^ peregHnaiio to St Jago, or in tlio king’s 
service in Gascony, he had forty days, and two floods and one ebb, 
which latter indulgence was for the delay occasioned by the sea ; 
and then he had the fifteen days after ho returned, and also the 
four days above mentioned, to resume the attack. If he was in a 
simplex pei'egrinatio to the Holy Ijatid, he had a year alloweil him, 
together with the fifteen and four days ; but if lie wsui in what they 
called a genet'al passage to the Holy Land, the time was three 
years, together with the fifteen and four days. 

Such was the time allowetl by the law for a man to retlress the 
injury he had suffered, but if he pefnoitted a longer period Ilian 
that to elapse, he gave up this right, and lost both his natural and 
civil possession, as they called it, which were thenceforward in the 

> Bract. ICl b. 162. » IlM. 162. 
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disseisee, who could not afterwards be ejected but by judgment of 
law.l 

As to the power of redress by the act of the party injured, and 
the situation in which recourse must be had to the assize, the law 
may be shortly stated in this manner. For instance, I eject you 
from your fr^hold, you may have an assize. Again, I eject you, 
and you me, incontinently, flagrante disseisind ; I cannot have an 
assize, because I only suffer what I had before done myself. Again, 
I eject you, and you eject me, incontinently, and I, again, incon- 
tinently e^ect you ; still you may have an assize, and so m infinitum; 
for the true possessor may, by law, eject, incontinently, the wrong- 
doer, and an assize shall not be brought against him for it ; but 
should the tame possessor be negligent, after the disseisin, in pursu- 
ing the injury, he lost, as was before saidj both his civil and natural 
possession, and had no redress but by the assize^ (a). 

If the disseisor transferred the land on the day of the disseisin, 
or the day after, the donee might bo ejected, incontinently, by the 
true owner, the same as the 2)rincipal disseisor; in like manner 
also, the assize might bo brought against both ; against the first 
ad, poiruim, and against the second ad pcenam and ad rcstitutUmem. 
If a long interval had passed between the disseisin and the transfer, 
the second would not have been liable ad pcenam, but only to make 
restitution.^ Again, if the first wrong-doer Avas disseised by another, 
the true owner might either incontinently eject the last disseisor, 
or bring an assize against him; and if he deferred doing it, tlie 
first disseisor might do either. In all these cases of recovering 

{a) Here, agtiiii, it is observable how closely the Mirror follows Bratjton : It is 
said wrongful to put a difference from rightful, which is no offence — us, if you take 
from me that which is mine, I may take it from you .again ; and I do not offend, for 
I am warranted to do so by the law of nature. But I cannot do so aficru'arcU; for if 
I take from yow forcibly anything whereof you have had the peaceable possession, I 
do disseise you, and I do wrong to the king when I disseise him of his right, or use force 
when I ought to use judgment — resort to law (c. xxiii, s. 27). It is remarkable 
that, so lately as the reign of Henry VI., lands and houses were forcibly taken pos- 
session of and held by force of arms, insomuch that men were actually* killed 
in the defence, as will be seen from the Paston Letters (v. 2, 1. 281). In that 
roign, the statute of forcible entry passed, to prohibit such forcible seizure of pro- 
perty, and Lord Goke says that it only affirmed the common law* Elstnvhei*e it is 
said, on disseisin : The jury are not to be examined upon the title of the posses- 
sion, but it is sufficient for the judge to know if the plaintiff were disseised of 
his land, whether it were rightful or wrongful, according to the plaint. For, 
though it were right, nevertheless it was tortious, because the tenant used force 
where he should have used judgment, and made himself a judge therein ; and 
judgment is to be given for the plaintiff, so as he shall recover- seisin in another 
court.*' It is also said : It behoveth to inquire if the disseisors came with force and 
arms, although they hurt no one’s body, all of them, nevertheless, are to be adjudged 
to corpoi’al punishment; and if they cast him out of his dwelling-house, or out of 
his demesne, the felony is punishable at the king's suit or at the suit of the party, for 
no one is to be oast out of his bouse, where he dvvelleth, and which he hath used as 
his own for a year/without judgment, though he hath no title thereto but by dis- 
seii^m or intrusion ; and it sufficeth for force and arms, or by the showing of arms, for 
to hurt the adversaides J and under the name of arms are*^ contained bows, arrows, 
saws, lances, speam, staves, swords, ahd targets of iron (c. iii. s. 29). 

* Bracti 162k * Ibid^ 164^ * Ibid^ 
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possession by force, the sheriff, though not b()und to interfere vx 
ojfficio, miglit assist at the reipiest of the dissei.see; yet ho was to 
take care how he acted, as he would be subject to an assize, in like 
maimer as the person whom he meant to assist ; ho might take a 
part in these matters, either as a private friend or offioially as sheriff, 
to keep the king's peace.' 

When the party disseised had neglected to avail himself of the 
authority the law gave him to recover p<.>ssessiou while AMixi' of novel 
•the injuiy was fresh (a), he was then to recur to the aiwvisiii, 
recognition of assize ; that conipon<lions way for lecovering posses- 
sion, wliich became now more practised than ever, 

Evei-ybody who was a tenant of a freehold uotuine axo jmiprio, 
might liave this remedy by assize ; those therefore who \yeic in 
possession, nomine alicno, as a guardian, an agent, the family of a 
man, or his servant, a jirmarius or fructuary (not being a jhxLi 
jiniiariiiN), an nsui’er or guest, one who held from day to day or 
from year to year, or an usufructuary wlio held for a ierin of years, 
none of these could bring an assize, but that remedy was left t(* 
liim who was the doininus propriektiis, out of whose fee all those 
interests issued. It is laid down gravely by Bracton, that sliouhl 
a man be ejected from his ship, de. Uhe.ro iencnienfo, he was 

no raoi'c entitled to an assize tium if he had been dragged froiu his 
horse or carriage, though he makes a question concerning an eject- 
ment from a Avooden house ; to which ho answco-s, that if it stood 
on his own land, whether adhering to the soil or not, an assize 
Avould He; but if on the land of another, an<l there had been any 
prohibition or injunction against the building or ivinoval, the per- 
son on whose land it was built might have an assiz<} ; if there bail 
been none, and it bad been removed without any contest, he could 
not have an assize.- 

An assize lay not only against the dis-seisor, but against all his 
aidei-s and abettors, Avhethcr pre.scut or not; not only against those 
who did the fact, hut against those in whoso name it Was done, or 
who, after it was done, concurred in or approved it; as by this 
avowal and I’utification they seem to make themselves parties.'* it 
only lay against tliose who were in some of the above ways parties 
to the fact and therefore not against an heir, or successor to the 
disseisor, who, though liable to make restitution, were not to undergo 
a penalty for the disseisin.^ Nevertheless, where any of the parties 
died, or the assize had not been brought with such diligence as the 

(a) Here, again, the author -follows Bracton, as the Mirror had followed him : “ It 

calied ‘'novel ** to put a difference from those wliicU are ancient^ for ajici^iotly kiogd 
used to go over the sbkes to hear, inquire, and determine offences, and to nKireftri the 
wrongs there, and that afterwards, by reason of the multitude of offences; axni, tliat 
kings could not do all by themsalves, they sent their justices in eyre, who have not 
power to decide and determine a personal ofience, but for a thing brought ana not 
determined in the last eyre* And if the disseisin wm before the ey?e, then it wae 
ancient ; Imt if it were don© since the last eyre, then it >vaa a “ novel dnasenuu 
(c. iii- 8. 25). 

^ Bract. 164. 
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law required, and the matter was not, by commencement of some 
proceeding, become litigicits, as the lawyers called it ; in such cases 
recourse was to be had, not to a writ of right as formerly, but to a 
remedy which had been lately invented, called a writ dc mgre^su, 
or writ of entry, which has been so often alluded to, and of which 
more will be said hereafter.l 

The form of the writ of novel disseisin dilFcrcd from that in 
Form of the Glanville's time in nothing but in the return ; the 

^ writ. limitation was still, notwithstanding the statute, ■ 
ultimum rediium dotnini regis de Britu,nnid in A ngUam ; 2 but 
the return was ttsq; ad primam assisam cdm juslltiarii nostri ad 
partes ills venerint; according to the appointment of justices of 
assize as directed to bo made by Magna Charta. It seems, that 
upon this writ pledges of prosecution were to be taken by tlio sheriff 
only in case they had not been found in the king’s court or a jn'o- 
inisc given, which used in some instances to be ucceptetl instead of 
pledges. The pledges were to be two at least, and such ns wore 
sufficient to pay the miscricordia to the king, if the coTnj)lainivnt 
should retract oi' not prosecute his suit. If a husband ami wife 
were complainants, two pledges were enough ; and it was the 
practice to bo contented with two, when there were ^rnore com- 
plainants than one, though it was thought safer that each should 
tind two. Notwithstanding the clause commanding the sheriff 
quod faoMt teiuimcntum reseisiri de catallis was still continued, 
this part of the writ, says Bracton, was never executed, but these 
were left to be estimated in the damages by the recognitors.® 

The other directions of the writ were to be executed us follow : — 
In pursuance of qivdd tenementum faeiat esse in pace, (tc., the 
sheriff was to see that the disseisor did not convey the land to any 
one, and that the disseisee made no entry thereon ; and if an entry 
was made by any one, under any pretext whatever, lie was to restore 
it to the true owner, so to remain till the next assize. As to send- 
ing the recognitors ad videndum tenementum, ho was to cause a 
view to bo had, not by one or two, but by the whole if possible, or 
• at least by seven ; for an assize could not, says Bracton, be taken 
by less than seven, though it might for particular reasons be taken, 
by more than twelve. 

The reason of a view was, that there might be a certainty about 
the matter in question, both for the guide of the jurors in swearing 
and the judge in giving judgment. The jurors were to see what- 
tlie freehold was, whether it was land or rent, whether it was con- 
secrated to the church or npt, whether it was held solely or in com- 
mon. They were to see that the complainant did not put more in 
view tlian he had claimed in his writ, for then he would be amerced, 
though he might, if he pleased, put le^. • They were to see in what 
vill, in what Zdctw, in what part of the locus, and within what bounds, 
the freehold lay. If it was a rent, they were to see the land out of 
iRnwit. 17d, I7d. * vide ante, 26i. » Bract. 179. 
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which it issued (an assize being the remedy f<jr rents in some case.s 
whep a distress failed), tlie like of comm’on pasture. They \ve»t? 
to view not only the land where the common lay, but also that to 
which it was aj)pnrteuant and thus, in all wises, the jurors were 
to have a view of the thing in question for their better information.- 

It was the complainant’s duty to attend and point out all the 
above circumstances to the jurors ; and if he could not, and appeared 
totally ignorant of the matter, the writ of assize was lost, and the 
•assize catlit in pe.ramhulntionvni, as they called it ; that is, liccame, 
by cou.sent of the parties, a perambulation to make a general inquiry 
concerning the locality, the metes and bounds of the laud.'* It was 
a rule, that could the complainant point out the Ujcns, hnt not tl«e 
jnx’cise part, thereof, it was suffieienl if ho was jirovod by the ojitlis 
of the recognitors to hav'c seisin anywhere in the /oea.s alleged. 

If either of the partie.s failed to appear at the day np]>oiuted 
before the justice.'!, his pledge.s -n'cre in mifivrkxn diu : ivM cnniiK 
if neither of them appeared, the assize was void, ami iIukcm. 
all, both principals and pledge.s, w’oro m vtifurrivtinlid . If tlui 
dis.'jcisor appeared and confosscil the disseisin, as in so doing h<! 
acknowledged an injury wliich was against the pcaci', he was t<j 
he committed to gaol. If the di.s.sei.sor wa.s absent, and the 
c()m[)lainant present, together with the recognitors, though lU) one 
was present for the disseisor, the assize was still to proecid p< r 
ih'ftillKin; it being a rule, that the assize should on no account 
be delay(.‘d ; in such case' however, the complainant was always 
examined as to the ground of hi.s demand.'^ The coniplainunt 
might, at the time of ap])earance, make a irfrn:rH of his compljiint; 
for which his plc<lgos, as was before .said, would be amercecl, unless 
he obtained the license of the court for so doing. 

Wlu'u both }iarties appeared in court, the writ was to he read, 
and the matter of complaint inquired into. Ilracton hlames some 
judges who, immediately after hearing the writ read, would jno- 
ceed to ask the party complained of, wl)at he could say against the 
assize ; lie thought iifc hasty and premature to put a person to answer 
before the matter of the complaint was proiwrly examined and 
established ; for it was not yet known whether the proceeding was 
to be by an a^ize or by a jury (the distinction between \yhich will 
be seen presently), whether the fact was a trcu^MSif or a dmcvsin ; 
he thought, therefore, that, as in a question couceruiDg the pro- 
prieias, the demandant was to show by what right he claimed : in 
like manner, in this suit, it Avas not sufficient barely to proiwund 
a complaint, but to show the Jus qzierelce, and hoAv the complainant 
was entitled to make it. 

The justices, therefore, for their own information, and to instruct 
the juiors, Avere to interrogate as to the particulars of the com- 
plainant's case ; of what freehold he was disseised, wliethcr land or 
rent, whether for life or in fee, whether by descent or purchase ; of 
j Bract. 180. * Ibid. * Ibid. « /tW. 182, 1S3. 
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a rent, whether it issued out of a chamber or a freehold, whether 
for life or in fee ; of the boundaries and size of the freehold, whether 
there was any ejectment from the freehold, whether it was by day 
or night, with arnas or without, with robbery or without ; and in- 
numerable other circumstances which might constitute the merits 
of the caso.i 

When these inquiries had been made’, then, and not till then, 
was the tenant to be asked if ho could say anything why the assize 
ought to remain. The matter of such objection might be found 
in the interrogatories put to the complainant. If the tenant could 
show no cause why the assize should remain, but at once denied he 
had committed any disseisin, he simply put himself upon the assize, 
and the assize proceeded, as they called it, in niodum m-sme, that 
is, upon the simple question of disseisin p and if the jurors were 
present, or seven of them at least, against whom there was no cause 
of exception, they proceeded to take the assize ; if they were not 
present, the assize was deferred to another day, when they were to 
appear, and the assize was to proceed. 

If the jurors api)earcd at the next day, then the cxcei)tions to 
them were to be stated. These were of various kinds. I?ractou 
says, that was a good exception to a juror which would be a good 
one to a witness. One rendered infamous by having been convicted 
of perjury could not be a juror, according to the rule expressed in 
the English of those days, “ lie ne cs othes worthe that as enas (jylty 
of olh brohen." Any enmity against a party, any friendship with 
him, was a good exception ((t). Being a servant, familiarity, consan- 
guinity, affinity, unless the connexion was equally with both parties ; 
being of the same table or family ; under the power of a party, so 
as to be benefited or hurt ; owing suit or service ; being counsel or 
advocate ; all these, and many others, were good causes of exception 

. . to jurors. When the parties had at length agreed upon 

10 vert 10 . ^ jurorj they could not afterwards reject him ; and when 
the number was complete, the assize proceeded, the first juror having 
taken the following oath : — " Hear this, ye justices, that I will speak 
the truth of this assize, and of the tenement of which I have had a 
view by the king’s writ ” (altering these words where the subject 
was a rent, a common, and the like), “ and in nothing will omit to 

(a) A juvor could be cballenged because he held laud of the other party ( Year-Book^ 
7 Edward IV. 6 \ 3 IXenry VI , 39) ; so of a gossip** or godfather {ibid., 10 
VI. 24 ; 49 ; so for any direct relationship to one of the parties (1 Edward 

IV. 6f3) ; so if he was favourable to the other party (10 Henry VL 10 ; 7 Henry VI. 
25 ; 20 Henry VI. 40). In order to avoid the evils thus avoided in the king’s court 
by challenges^ causes were removed into that court fi'om the local court, the court 
baix>n, or the court of the hundred ; for it might be that all the tenants of a manor 
or a hundred were tenants of the other party (22 Edward IV, S) ; and then, in the 
king’s courtj the jury, could be. ordered to come from another vill, or hundred, the 
king’s court having power to summon jurors from any part of the county {Year-liookf 
31 Henry V*/. 39). And so if the case interested a corporation in the viil oi* the 
hundred itself, the jury would come from the next hundred (31 Asme, 19 ; 15 
Edward IV, 18). 


» Bract. 184. 
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sj’koak tlic truth. ^ So help me Goil, and ihew holy gospels," Afua* 
this, the other jurors, in order, rcjx'ated the following wonls: — 
“That oath which the Ibroman here hath taken, ^ I will keep on 
my part, so help me God, and these holy gospels.''^ 

After the oath was taken in the foregoing manner, the prolhono- 
tnry, for the information of the. jurors, was to rehearse the ellect of 
the wu-it, in the following way:— -“You shall .say, upon the oath 
which you have taken, whether A', unjustly, an<l without a jmlg- 
ment, disseised B. of his freehold iji such a vill, after rlie last tvturiJ 
ot the king, or not" (o). In this situation of things the justices 
wore to say nothing towards instructing the jurors, because nothing 
had been said by wa.y of exception against tb'e assize ; but tli(> jurors 
were to retire into some secret place, and there to converse with one 

(/#) It. in to bo observed that nothing is sauI about evidences the veixson being, thrit 
even in the time of Bracton ^froiu ^vhom all this^ is taken) the jnrorri were ^tilJ civn* 
sidenul a,s witnesses, and the eourse oi procedure had not yet gone so far us U» allow 
of evidenctt l,>eing atlducetl. Tlie jnroriji, therefore, were left to ciecide upon their own 
knowledge, and of great diiiieultiea arose* for none of them, or only some of 

them, might know aiiytliing at all uhoiit the matter ; and tliongli, as they camt' from 
the vieiiiJigo, it was most probable that sonic of them might knovv stmieUiing abtmt 
it, it would })roba)dy bo in u great degree hearsay, oi\ at thclxvst. c«»nimon nmlersluiid- 
ing. ^J’he course of ]>rocediire taken in the almuMt certain contingency of the juror?? 
either being in doubt oi' at variance among llunnselveai upon the matter may Wojl bo 
illuKtratecl from some }«assngos in the J/ error, the author of which livetl juni wrote in 
the same age as Bracton, From those passages, it would seem that the co».irso was 
this : that if no two among tlauu tmuhl agr<‘c for the plainlitr, ho failed, but that if 
any two of them could speak oh lus oath in hifli favour* then (nnhisw others coulrl 
speak positively t)ic other way) that would suffice for the plainlilf, provided that it 
was fonhil upon oxarnination that they agreed as to what was the pith and of 

the action. Thus it is said : “'it is an abuse to count of so Ioult a time (/.r. , in writs 
of right), wdiereof none can testify the hearing or seeing, which is not to endure 
generally above forty years. 3t is an abuse that they examine not the jurors, 
although they Ihid at least tavo agree, it is un abuse to compel jurors --witnesses 
to say that which they know n<»t, by di.*=^tress of Jiim and imprisonment, when they 
oonld not say anything" It is an alnise to use the w’ords, ^ to tlicir knowledge/ on tlonr 
oath, to make the jurors speak upon thoughts, since the chief words of their oath bo 
that they spouk the truth.*' Elsewhere it is said that two credilile witnesses are suHi* 
cient. aijtl the usage is that the aifirtnative party in aid of the court cause the nearci*t 
credible ncighboura to appear in witness, so that there be tiveJve men at the least of 
the jury (of ancient time oitlainod to be of the jsssi^se), of which, if two are agreed, by 
verdict of them and of the others, or if, by good examination, all the jurors be of one 
assent, it is sufficient. And if not, or if all the jurors eay generally that they knovv 
nothing, ,or doubt of the matter, or if they say not exxwcssly against the defendant, 
or if they speak for the defendant, in sudx cases it is to be mljudged against the 
plairitiflf that he proveth not sufficiently hb cose. And fdthough the defemknit would 
make other defence, he shall not be suffered to do so (Ibid.) Jt is oflded that only 
against jurors hold challenges, as witnesses, as that the juror hm been convicted, or in- 
dicted, or be friend, coxisin, or ally of the opposite party, or because ho is within age, 
or has procured himself to be put on the jury ; and if the challenge bo denwid, it is ti> 
be tried by the jurors. So elsewhere, in disseisin, if the jtirors in petit aasi'/es aro 
agreed that one shall give their common verdict for all, and if they say that they 
know nothing, then the plaintiff shall receive nothing, because ho proved not his 
case ; and if they be of different opinions, they are not, thereforo, to be threatened 
or imi>risoned, but are to be severed, and diligently examined. And if two juror«i 
be found to agree among all the rest, it sufficeth for him for whom they speak ; and 
they are not to be examined ujDOti the tiile, as it is sufficient for the judge to know if 
the plaintiff were disseised {c, iii* s» 211). 

^ Talis primus hie. 
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another upon what they had in charge, and no one was to have 
access to them, or talk with them, till they had given their verdict ; 
nor were they, on the other hand, by signs or words, to give the 
least intimation what their verdict was to bo. 

There often happened a difference of opinion between the jurors, 
in which case the court used, as it was called, to afforee the assize ; 
that is, others, according to the number of dissenting voices, w^ere 
added to the major part of the assize, and if they happened to agree, 
their verdict was held good ; and the dissenting jurors were to be 
amerced quasi pro Iransgressionc, says Bracton, as guilty of a sort 
of offence, in obstinately maintaining a difference of opinion. 

When the verdict was given, judgment was delivered according 
to it, unless the jurors should have oxpres,sed themselves obscurely, 
and the justices were dispo.sed to examine further into tlie matter ; 
and should the jurors, or those who wore added by afforcement, 
still be unable to declare plainly and fully what their meaning was, 
the method was either to get the parties to agree the matter, or the 
judgment was adjourned into the great court, where it wa,s finally to 
be determined. Another way of putting a point of dtmbt and 
obscurity into a course of examination, was by cerfificale, the nature 
of which will bo explained hereafter. When the assize fiiiled to 
give a plain and intelligible verdict, it was the office of the jtistices 
to endeavour to elucidate it by interrogation and discussion. If 
the jurors were entirely ignorant of the matter, then, as in the former 
case, others were to be added wlio knew the truth ; and if, after tliat, 
the truth could not be got at, they woi-e to give their verdict upon 
the best of their belief, .according to their consciences. i Though it 
was commonly said, that truth was the province of the juror, and 
justice and judgment that of the judge ; it seems, says Bracton, 
that judgment belongs to the jurors, inasmuch as they are to say 
upon their oath whether one man disseised another. But yet, as 
the judge is to give a just judgment, it becomes him diligently to 
weigh and examine what is said by the jurors, to see whether it 
contains any truth, that he may not . himself be misled by their 
mistakes.^ 

If judgment was given for the complainant, the land was to be 
restored, with all its produce, received and to be received, from the 
disseisin to the time of the judgment ; and, as the sheriff was com- 
manded to keep the laud in peace till the assize was taken, the 
disseisee was to recover damc^es for any unjust abuse or misuse of 
the land in that interval. The disseisor was to suffer certain 
penalties (a). He was to be in miser-icordid regis, in proportion 

(») In til© Mirror it is said to b© an abuse that plaintiffs did not, as formerlr, 
recover not only damages of the ijssues of the possession, but recovered costs as to the 
injury^ and aa ibuch; as one might lawfully (le., reasonably) tax by the occasion of 
such a suit (o; v. «. l)t Elsewhere it is said : The jury ought to inquire of the 
damages — that is to say, of the profits of the tenements since the disseisure, and to 
whose bauds such profits came, and of the charges, costs, and reasonable expenses 

» Bract© 186 ba, 186 b. •JTMd.lSfib. 
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to tlic nature of the disseisin ; as, whether it was viim (xnnis or 
without, .so as the mifterwordtn was ncrer le.ss than the {ianiagos : 
hesiilcs this, he suffered a penalty for the peace, it* it had been vio- 
lated, Again, if ho had committed robbery with the disseisin, ho 
suifored a triple penalty ; for the disseisin" the ; for 

'the ])eaoe, iinpri.soumeut ; and for the robbery, as it is termed by 
Ilracton, a heavy redemption : he liid not, however, Jose life or 
limb, as the robbery was not prosoeuted criminally. The disseisor, 

■ if ho was the principal in the fact, was fdso to give to the sheriff*, 
oii account of his disseisin, an ox and live shillings ; but those who 
were oiilj^ in aid, force, or council, did not, in gimoral, pay this 
mulct, to the sheriff', though in some counties tiny did. * The 
•lisseisor was also to render damages, to be estimated by the oath 
of the jurors, and further, if need were, or the jurors had been 
excessive, to bo ta.xed by the justices. But the justices were not 
to estimate ibe damage.s at a larger sum than the jurors had, un- 
less it was a very clear ease that the jurors had taxed, them much 
low'cr tiiau was reasonable or proper. ^ 

This liberty of increasing the damage.s was allowed to the 
judges, in order that dissei.sins might never escajHj the ])roj>er 
punishment of the Juav ; for, in those times of disoi-dor and oppre.s~ 
sivin, tliere wore many great men w'ho would commit dissei.sins for 
the mci'c purpose of making the ino.st of the fruits and ]>rofits 
during the time they could keep their unlawful possession ; and 
Avheii they luid rai.sed great .sums thereby, they could generally 
escape 'with a small ??if/fencordia, through the ill-placed lenity of 
jurors ; who, wlien they, by their verdict took from a dissei.sor IIuj 
laud, were unwilling to load him besides with heavy damages. For 
these reasons, it was exjiected that the justices should examine 
very carefully into the change that had been made on the land 
since the dis.seisin, either through the wilfulness or neglect of the 
disseisor, or any otherwise ; all which he was to be compelled to 
make good, notwithstanding much of the damage miglit have hap- 
pened by death of cattle and other accidents, which it wjis (mt of 
his power to govern ; nor was any allowance to bo made to a. 
wrong-doer for improvements. 2 

This was the manner of proceeding, when nothing was said 
against tfee assize, nor any exception taken why it ExceptiouR to 
ought to remain^ as it was called ; but if the tenant as«ii7.o. 
did not choose to put himself upon the assize, ho might eaxcjit, or 
plead such matter as would cause it to remain^ that is, defer it for 
the present, or perhaps entirely destroy it. These exceptions were, 

vrliich the plaintiff hath austadned in his reoove^, and in all things, and how nannh 
he is damaged in distress ot his goods and in his honour ; and, the damages being 
assessed, it is to be awarded that the plaintiff recover his seisin, such as it is, according 
to the view of the recognitors, and the damages, and the disseisors are punishable 
according to their offences (c. iii. s. 25). 

I Bract. 185 b,, 187. 


* HM. 187. 
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to the writ, to the person of the complainant or tenant, and to the 
assize, Some exeeptions to the writ deferred the assize, but did 
not destroy it; some exceptions to the person of the complainant 
entirely destroyed the assize ; some exceptions were peremptory as 
to one person, and deferred the judgment, but were not peremptory 
as to another ; as where the complainant was not entitled to the 
action, but some one else. The order of stating exceptions was 
this : if the writ was not good, there could bo no further proceed- 
ing ; but if that was good, then they resorted to the person of the' 
complainant, to see whether he was entitled to the complaint ; then 
to the person of the tenant, to see if he was the person against 
whom the complaint should be made ; and last of all to tlie assize, 
to try si tenens injustd et sine judicio disseisiverit ipsnm. querenient 
de libro tenemenio sno in such a vill, after such a period of tirae.i 
Thus, after the jurisdiction of the court was cstablislied, the 
tenant was to take liis exceptions to the writ. Exceptions to the 
writ were many ; if there was anything faulty therein, a spurious 
seal, a rasure in a suspicious part, as where the names of the per- 
sons, or places, or things were written (for a rasure in the legal 
part was not so important as in these points of fact) ; if 'the date 
was at all changed ; if the complainant had a former ‘writ of mort- 
auncestor, of entry, or of right, and so had not observed the order 
of writs. Again, any error destroyed a writ, though he did not 
destroy the assize. It was error, if the writ was against one who 
was possessed nomine alieno, as a Jirmariiis. The assize could 
not proceed if there was an error in the name, as Henricus for 
WilheXmm; and so in the cognomen, as Hvbertus Roherti for 
Hiibertus Waltori ; so in the name of a vill whence a person took 
his description, as London for Winchester ; even if the error was 
in a syllable, as Henry de Brocheton for Henry de Braeton ; nay, 
even in a letter, as de Bracthm, for de Braeton: again, in a name 
of dignity, as Henry de Braeton prcecenior, when he was dccanus ; 
so of a thing, as vineam for eccUsiam.^ 

Then followed exceptions to the person of the complainant ; one 
of which was villenage, and its consequences, excommunication ; 
that he had not a freehold; that he should distrain instead of 
bringing this writ, and many others. The tenant might next 
except to his own person ; as for instance, that the action should 
have been against his ancestor or predecessor, and not against him.3 
And last of all, having gone through exceptions to the writ arid 
to the peirsoiiji he Hiight except to the assize, upon the circum- 
stances of the case, by disputing how far the operative words of the 
writ were justified in fact ; how far he injus^ ct sine jvdicio — cUs- 
seisivit eUin-^e Uhero ten&mmto suo — tali viUd ; every term of 
which charge was open to a variety of remarks and objections^ 

All these exceptions, whether they were peremptory or dilatory, 

^ Bract. 187 b. * 188, 189. 

’ JbjS. from 190 to 204. « from 204 to 212 b. 
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were equally out of tJie assize (which was merely to tiy the disseisin), 
and collateral to it ; and therefore could not Imj determined by the 
recognitors of assize. Wo have seen, that in Glanvilie’s tinie'^ such 
incidental matters were in general tried by duel, there being very- 
few issues which are said by that author to have been usually tried 
by recognition ; of which one was, infra o'fafem vcl non ; another 
was, whether seised nt de radio, or ut de fado, and some others ; 
as that of villenage, which was to be tried by the relations, and if 
they could not agree, by the vicinage ; the gift of a fee, after a 
grant of the advowson,^ and others that may bo seen in that reign ; 
but, in general, points in debate that did not make the direct 
question of seisin, were tried by the duel. Since that time, the 
good sense of mankind, concurring with the statute made by Henry 
il. concerning trials by recognitors, had so far prevailed over the 
habits of their ancestors, that suitors used commonly, when a fact 
was in litigation between them in u cause, to consent that the irulli 
thereof should be inquired of hi/ a jurata, orjuri/, in preference to 
a trial by duel ; sincl they accordingly used to pra^ the court that 
it might be so ; with wdiich prayer courts had been so long used to 
com])ly, that a jury had become the regular mode of trj'ing a fact 
in dis])uto in a judicial proceeding. Thus there bad gradually 
arisen a now sort of trial by recognitors or jurors, denominated^ a 
Jnrato ’, which was a tribunal chosen by consent of^ the parties 
themselves, and, on that account, differing somewhat in its consti- 
tution, design, and effect, from the assisa. 

To mention only one mark of their difference, anil leave the rest 
to be observed a.s occasion presents^ them : the jurors in a juraUt 
w'cre not liable to convection for perjury, nor to the infamous judg- 
ment as the jui'ors in the assisa were ; the reason for which, ac- 
cording to Biaclon, was, becau.se the jurata was a trial which the 
parties had themselves prayed to have, and therefore they had no 
reason to comjilain of its deterrainatioji ; while the assize (to follow 
iiis idea) was a specific remedy in a special case, to whiclc, and which 
only, the parties were by the law confined for obtaining redress ; 
and if the ends of justice were disappointed by those recoguitois 
w'ho were designed by the constitution to further it, they deserved 
a very severe animadversion. But, with submission, the reason of 
the convicjtion being allowed in one case, and not in the ouier, was 
not, it would seem, owing to any particular difference in those two 
trials, as practised in the time of Hemy III., bnt because the consti- 
tution of Henry II. (a) had provided that punishment for recognitors 


(«) There waa do such “ conatitation,” nor doea Glanville aay there , 

calls it, indeed, an inatitntion, and, for the sake of flattery, call# it a . i 

but there can be no manner of doubt tlat it waa simply an ordinaiice or 
the chief justiciary : juat aa, in the time of the Conqueror, we find the Kinfc J 
ciary ordering twelve men to be swoni'to try a resd action. That was ^ 
an assize was only trial by jury in a real action an action to 
perty), and the teuth is. the aititution had grown up by degrees, and bad only been, 

t Bract. 146. • Olaav. Uh- 13, e. S». 
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in the particular assizes only, which were then invented. The 
devolving of questions upon recognitors to be tried by the consent 
of parties, was a practice that originated afterwards, and therefore 
was not within that provision : nothing can be a stronger mark of 
this trial not owing its existence to that famous law of Henry II. 
than the appellation ofjurata. 

^ The difference between assisa and jurata was a very common 
piece of learning in this reign. This distinction was always ob- 
served, and was never more nicely attended to, than when it hap- 
pened, as it sometimes did, for an assisa to be called upon to 
discharge the office of a jurata ; and, instead of deciding the direct 
point in the action, to inquire of some collateral matter. For when 
any issue arose upon a fact in a writ -of novel disseisin, moi-taun- 
cestor, and the like actions, which fact the parties agreed should be 
inquired of by a juroM; nothing was more natural, nor indeed 
more commodious, than, instead of summoning other recognitors, 
as in Glanville’s time,^ (a) that the assisa summoned in that action 
should bo the jurors to whom they might refer the inquiry. This 
Aggimvertitur was generally the case; and then the lawyers said, 
injuratam. codit ossisa, el vertitur in jiWatoni ; the 'assize was 
turned into a j ury, and the point in dispute was determined by the 
recognitors, not in modum assisce, but in modum juratm. 

Thus, then, the exceptions mentioned above would in this reign, 
as they were out of the assize, be determined, not in modum assisa, 
but in modum jurata : as it were, says Bracton, by consent of the 
parties ; where one alleged one thing, and the other the contrary, 
and each prayed that the truth of what he said might be inquired 
of. And in this case, says he, there is no. conviction ; for if the 
other party would controvert the saying of the jurors, the law gave 
him full liberty to say that the proq/ was false; the verdict of the 
jurors in this case being only a proof of the exceptwn ; every one 
being to prove the truth of his exception, and the person who re- 
plied to it being also bound to prove his replication, in which 
recourse was had to the jurors, merely for want of other proof. 

This will be toade clearer by giving an instance. Suppose the 
complainant stated his case by saying, that he maiiied a wHe 


regulated by Qlanville, who, all through, epeahs of the recognitors as “jurors" — that 
is, sworn triers on their own knowledge. And the distinction on which our author 
dilates in the text between a jury and an assize is futile, for they were different 
names for the same thing, the assize'' being a jury to try the right to seisin, the trial 
by jury being, applicable to any issue^ 

(a) No trace of any such distinction can .be found in Olanville, who, all through, 
Speaks of ^^recognitors as “jurors,” and hf the assize as a trial by jury* The assize 
wasj as already shown, simply trial by jury in a real action, which had gi'own up 
smee the Conquest, and was regulated by Qlanville and elaborated by Bracton. And 
the form^ities tod subtleties in which Bracton indulges are simply illustrations of 
the tendency of iheh whose minds are cramped by a special study to overload it with 
senseless niceties and verbal distinctions. It is only to be regretted that our author 
ahou^ have wasted so much space upon them. 

^ Glanv. lib. 13, c. 20. 
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having an inheritance, and after her death he was in seisin till snoh 
a one unjustly disseised him, and so was in seisin per legem, Anijlio\ 
for he and his wife had children between them. It* the tenant did 
not, in answer to this,- deny the disseisin, and jmt himself on the 
assize, to try wliether he disseised him or not, he might deny some 
of the circumstances which the complainant had stated as making 
his title: he miglit except that they had no child ; or if they had, 
tliat it died in the w’omb; or if it wa.s liorn, that it was a 
monster, and not a child; or if it was a child and born alive, that 
it wais not heard to ciy between four walls; when the complainant 
to such a pica replied the contrary, the truth of (he allegation was 
then to be inquired of by the assize in, nanlnm Jia-aUv. In th(j 
former case, of tlie general issue diescisirif vd non, the jurors, if 
tiiey swore falsely, would be liable to conviction ; in the latter they 
wouhl not. 1 

The instanco.s in w'hich an assize might be turned into a jury 
wore as niimcn)us as the exceptions that might bo taken to the 
complaint. Wc shall content ourselves with a<lding one move ex- 
ample to those already given ; and tin's being a very particular one, 
deserves our notice. An assize was sometimes turned into a jury, 
propter inao'^f/ressionem, on account of a tres[»asH: as wlnu’c a 
* persc>n made use of another’s land against tbe owner's will ; or 
where he used, as his own, the land of a person holding in common 
with him ; tlie.se might bo disseisins and trespasses botli ; for every 
disseisin was a tre.spas8, though not every tresjiass a dis-seisin. If 
then the entry upon the stranger's land was without any claim of 
right, it was not a disseisin, but a trespass. Hut as it was uncer- 
tain quo animo this was done ; the complainant used generally, in 
such case, to bring nil assize as for a ilisseisin, and tliou the judge 
was to examine whether it was done with a claim of right; so that, 
if it should turn out that he made the entry tlirougli a probable 
error and ignorance, and under such mistake cut down trees, or the 
like, and did not do it in the name of seisin, he was cleared of the 
imputation of a di8.seisin, and it was considered rather as a tres- 
pass ; for which, if he acknowledged the fact, he was to make 
amends; if he denied it, the assize was turned into a jury to in- 
quire of the trespass.* 

An assize was sometimes turned into a jury propier tramgrea- 
sionem disiricttonis, on account of a trespass committed in dis- 
training ; for a distress sometimes amounted to a disseisin, some- 
times was only a trespass: and was accordingly determined, in 
the former case in modum eissisce, in the latter in modum juraicn. 
When an assize, therefore, was brought upon an injury suffered by 
a distress, if it could not he maintained as an assize to determine 
the disseisin, it might be maintained as a juiy to determine the 
trespass.® 

From what is here said, and the little mention there is in Bracton 
Biact 215 b. 216. * Ibid. 216 b- * Ibid, 2317. 
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about any original specific proceeding in case of trespass, it should 
seem, that though there might be a writ of trespass, it was rarely 
brought for entries upon land ; but the usual way of considering 
such matters was in an assize, where the complainant was sure of 
inflicting some penalty on the wrong-doer, either as a disseisor or 
a tres])a8sor. It should seem that tlie writ of trespass was a late 
invention, not wholly approved by Bracton; for it is said in another 
part of this author's work, that the writ quare vi ct armis a person 
entered land, would be bad, because it would be making a question 
of the mode of the trespass, when it should be for the trespass 
simply. 

To return to the assize of novel disseisin: This assize, according 
to Bracton, had three considerations: it was personal, jji'ppfcy 
factum ; penal, propter injuriom ; and thirdly, it was for restitution 
of the thing taken. As far as its object was penal (and patna suos 
tenere debt^ autores), it did not lie for the heir of the disseisee, nor 
against the heir of the disseisor, if he died in the life of the dis- 
seisee; for the penalty was extinguished with the person, and the 
heir was not to be punished for the offence of his ancestor : nor, in 
like manner, would an action lie for the heir of the disseisee ; for as 
between him and the disseisor there was no obligation quoad pmnam, 
though there was quoad resiitutionem ; but his remedy was by a writ ’ 
do mgressu, since called a torit of entry. As to this writ of entry, and 
when it lay in the nature of an assize of novel desseisin, for an heir to 
recover possession, it was to be seen whether the ancestor had ..been 
properly diligent in procuring and prosecuting his suit so as to have 
got a view, and the jurors sworn ; for then, by so doing, the assize 
of novel disseisin, in case of his death, was said to be perpetuated ; 
that is, the right of action for the disseisin, so far as concerned the 
restitution, continued to the heir of the disseisee against the dis- 
seisor and his heirs. Some^were of opinion, that, in this case, the 
action would hold quoad pcmam likewise against the disseisor ; and 
though the assize was not prosecuted so far as the view, and elect- 
ing the jurors, yet if as much diligence as possible had been used, 
though no action was commencetl, the writ of entry was neverthe- 
less continued to the heir of the disseisee quoad resiitutionem.^ 

The form of the writ of entry, when brought after an assize, was . 
as follows: Praecipe A. qubd justb, <&o., reddat B. tantum terras 
cum pertinentiis in viUd^ c&c., in quam non kdbet ingressum nisi 
per C. patrem ipsius A. cujus hce'res ipse est, qui praedictum B. 
inde injustb et sine judicio disseisivif, ef posiquam, d;c., ef unde 
as^sa novae disseisince summonitd fait coram justitiariis nostris ad 
prinpdm, dto., et visas terras captus, et remansit assisa capienda^ bo 
quM pfaedictus <7. dbiit ante capUovem illius assises (or, antequam 
gu^itiarii limtri in partes illas venerint). Et nisi fecerit, &c. 
These writs of, entry, grounded upon a disseisin, varied according 
to the circumstances which had happened since the disseisin. One 

^ Bract. 218 b. 
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was, in quam ingressum non hahet nm per C, filtum et hvredeni /). 
qui terram illam ei dimisit jiostqfuam idem D.injmtiietsine judk'io 
disseisiverit ipmm B., d:c. Aiiothpr was, in qnam non h«het ingres- 
sitm, msi per talem, qui injustii et sine judicio disseisivit Udem 
q)ostquam idem talis dkseisiim'at querentemd 

In this writ the heir of the disseisor mi^ht have almost all the 
answers and defences which the disseisor hun.self, if he had lived, 
might liave had against the assize of nov'el dis.seisin ; inasmuch as 
this, writ was in tlic nature of an as.size of novel di.ssoisiu in all re- 
spects that regarded restitution, though not qufxid pamam ; and all 
such matters would be dotcrniined by a jury. Braeton says ex- 
pressly, that no corporal pain was to be intiioU'd by this action, on 
account of the di-sscisin of the ancestor ; nor damages ; nor was the 
customary ox to l>e given to the sheriff;- but only the nusericordia 
was to bo paid ibr the unjasl detention.^ 

This writ of entry grounded upon a disseisin, like other waits of 
entry, wais an invention since the time of Glanville, and was the 
result of that retinement which had pervaded all parts of the luw^ 
relating to seisin and propertg. The earliest mention of these writs 
is in the third year of this king ; when they are spoken of as in 
common use, and therefore it is probable that they were intro- 
’duced not long after Glanville’s time.'*^ We shall have occasion to 
treat more ]>articnlarly of tliose new' writs in their proper place. 
The w'rit which next presents itself is another vetnedy concerning 
possession, w'hich also had been contrived since Glanvillc’s time (a), 
and has since been called the w'rit of Quare ejeeit infra terminnni. 

Such w'ere the notions concerning land, that while one person 
had a freehold in a tenement, another might, .says Qu^re ejam in- 
Braclon, have at the same time the usufruct, the termhimn. 

(</) This particular form of remetjjr may liavo boon fraiwoil fahicci tln», but, a» alronrly 
ha« been seen, tbere wan a remedy before, for it irt laid down distinctly in the J^firror 
that, jvs the iiKsize of navel disBcisin won a poaBcswry remedy, it lay equally for a 
termor for years a« for a freeholder. They were not so dull in those days as not to 
see that a term of for*ty y^rs mighi be as good or better than an estate for term of 
life ; neither were they so foolish as to alford no remedy for it. It is quite probaVdo 
that some over-technical lawyer may have suggested a <|uib]>le upon the word ‘‘din- 
seisin ; ** that, ;xs a termor was not seised^ so he could not be disseised — a futile 
point, for the term 'seisin’ meant possession.” However, there is reason to believe 
that some such technical diiaSculty had been raised, for tho Mirror puts it an an 
" abuse to thipk that we cannot recover a term for years in manner of disseisin ” 
(c. V. s. 7). In tho chapter on disseisin, it is laid down that disseisiu included deforce- 
ment, or kcepinfjf out, as well as ejectment, or pultinr/ out, and that it was to disseise 
or eject a tenant as if one eject me out of my tenement, whereof I have had pea<te- 
able possession by descent of inheritance, or other lawful title to the possession* 
And note, that right is of two kinds : of possession or of proi>erty ; and the right of 
property is not determinable by this assisse as is the known possession, or that which 
altogether savoureth of a possessory right. And ejection, if of a term of yeare, 
falleth into this assize, wmcb sometimes cometh by lease"' (c. Hi. s. 20). Now in 
what did the writ of disseisin differ from the writ of ^uare ejedt termiuum, except 
that, to satisfy some captious clerk, the word disseisin was omitte<h and the words 
''quod demisit” and "quod deforceat” were substituted. 

* Hract, 219. * 

* It seems that there was a custom for the sheriff to demand an ox for every diaaehdn 

proved. a Bract. 220. 219. 
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use, and tlie habitation. i As we have been showing how a man 
was to be restored to his freehold if he was ejected, we shall now 
see what was to bo done if a person was ejected before the exi>ira- 
tion of his term in the usufruct, use, or habitation of a tenement 
which he hold for term of years. Such persons, when ejected 
within their term, used sometimes to bring a writ of covenant; but 
as that only lay between the person taking and person letting (who 
alone were parties to and bound by the covenant), and the matter 
could not be determined, if at all, but with great dilliculty, in that 
way ; provision was made, says Bracton, by the wisdom of the 
court and council^ for a farmer against all persons whatsoever who 
ejected him, by the following writ: Froecipc A. quod Juste et sine 
dilationc reddat B. taniuni terree mm pertinentiis in vUl<1, d'c., 
quam idem A. qui dimisit, dtc., or thus: Si talis feceril leseevram, 
t&c., ostCTisurm quare de/orceat, (fee., tantum terne cum pertinentiiH 
in vilM, (^c., quod talis dimisit ipsi, (^c., ad tenniuum qui nondum 
pneteriit, infra quern tc rmmum prwdicfus, ((•c., illud vendidii, de., 
occasione cujus vendifionis ipse, dc., posfmodum, dc., de pnvdivtd 
terrd ejecit ut die it ; ct habeas ibi, ((:c., or. Si A. feceril tcserurain 
dtc., tmic summotie B. quod sit coram, (S:c., ad reepondendum eidum 
A. quart injuste ejecit eiim de tanto tert'ce, <tc., quam C. ei dimisit ad 
te^'minum qui nondum proeteriit infra quern terminum, d'c. 

If this writ lay against a stranger propter venditionem, much 
more ought it to lie against the person himself who demised the 
land, if he ejected his own farmer. In such case the writ was, 
quam G. de N. ei dimisit ad terminum qui nondtim prater Ut, infra 
quern terminum prcedictus C. de eddem firmd sud injuste ejecit, ut 
dicit; et nisi feccrit, ckc., and this was with little variation, the 
more common form in case of ejectment by a stranger. These 
writs wore drawn in two ways, both of which we have noticed in 
the above instances ; the one of e, praecipe; the other two of a si te 
fecerit securum. Tlie praecipe was thought the best and most com- 

f )endious proceeding, on account of the process of caption of the 
and into the king ^ 3 hands, which lay upon*that writ ; and the 
avoiding the tediousness and delay of attachments, which was the 
process upon the writ of si te fecerit securum, though we shall 
see, in after times, that the latter became the most common and best 
known of the two, being that which, from the woi*ds of it, was 
called a quart ejecit infra tcn'minum.^ 

Thus have we ^one through the remedies which the law had 
of com- provided, where an injury was done to a man's seisin 
mon. of a freehold. It follows next in order to speak of in- 
juries done to a seisin of things appurtenant to a freehold, such as 
common of pasture, and the like. We have seen, that in Glan- 
ville^s time there was an assize of common of pasture, by which the 
complainant might recover his seisin of a common, the same as 

' These tefms and habH<iUio^ are borrowed from the civil law, and 

there stand in as near a relation to each other as they are placed in here lib. 

2, tit. 4, 5). . ^ J>e ctmeUio quHos jprovisum* * * Bract. 220. 
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Reisin of hivS land ; and that there was a writ directing an adinoa- 
surement of pasture to he made, where any one had surcharged the 
land. The fbrnis of these two Avrits were the wune now iis in his 
time. I The writ of admeasurement was executctl by the sherift*, 
who was to go in person to the place where the oommou lay, and 
cause the huudredors and all who were intere.skHl in the admeasure- 
ment to meet ; and there, in jire-senco of the parties to the writ, if 
they obej ed the summons to appear, and after heaving their allega- 
tions, ho was to make inquiry, by the oaths of such ueighhomTS by 
whom the truth could best bo known, and by the inspection, of 
charters and instruments, how the right was; and, according to 
that, he was to admeasure aud allot the common.^ Thi.s w.-is the 
writ upon whicli admeasurements w'eio usually made. But where 
a person overcharged his common beyond wbat his ancestors had 
ever claimed, the admeasurement used to be made by a writ, in- 
vented since (llanvillc’s time, to the following cfTt'ct: Si A. feccrit^ 
(^c., tunc, d'c., (juvd sit comm- justitmnis ad prhnam asswani, 
ostemnrm quare mperonerat, d:e., alitcr qvmn C. juxter ipsim B. 
cuj?(s /tceres ipse cst, conmevit : upon which the justices were to 
proceed as tlie sheriff in the Ibrmor instance did, and a sumimiry 
impiisitiou was made concerning the matter in dispute,^ 

Another writ had been introduced, called a writ de quojure. Where 
a person had recovered seisin of a common in assize, grounding his 
title uj>on usage and sufferance merely ; as this determined only the 
seisin, the chief lord might bring this writ to make the tenant show guo 
JURE earifjit comiuunianipaslurm, dc.,d<mnU ille nidkim comnmniam 
Itahet, d'c., nec servitmm eifacit qtmrc, cf"c., Juxbere dchcat, d'c* 
The writ in Glanville to the sheriff, commanding him tluit pree- 
cipias It. quod, d'c., permitUit habere H. aisiammkt- sm-, d'o..,^ was 
preserved, with some small difference in the fonn. He was directed, 
that jnsticie^ Ji. quod, d:.c., petmitlal 11. luihere roMcmuMte esto- 
vermm, d'c., as the case might be, of wood, turbary, and the like.® 
As a nuisance, being an injury to a freehold, was considered in 
the nature of a disseisin, and like that might bo re- «... 
dressed by an assize ; so also, like that, it might, 
flagrante facto, be removed by the party injured without any cere- 
mony of application to the lav • hut after the party had laid by, 
he had. as*in case of a disseisin, no redress but by writ.5^ 

There is no mention in Glanville of any other writ of nuisance 
than the assize. We find now several writs to the sheriff upon 
questions of nuisance. One of these was Questtis eM nobis 
talis, qitdd talis tnjtisie ef sine jndicio l^vavit qwndam murum^ 
(or whatever it might be) ad nocumentum liberi tenernenti 
sui, dc., post redihim nostrum de BriUmnid in Angltam.:^ 


• Vide avte, 190 ; Bract. 224 and 229. * IlrUl. 229, * /Wrf.229 b. 

• Ibid. 229 b. 230. * Glimv. lib, 12, c, 14. VvU Vi4i, 

•Bract. 231. T Ibid.mh. • 

• We have before seen tbat by the Stat. Mert, mit* of .nom dimeunn WTO no* tq 
«xce ^ primaM tramjretatwnem dotnini regia qvA nunc eat in Vtuconutm, Viaa tptte. 
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Et ideb tibi prcecipimus, quod loquckt/m illam aiulias et posteu eum 
indejusB deducifacim, ne amplizls, <fcc. In the same manner writs 
might he formed, qitare, <^c,, postravit mjmte ad nocumentum 
liberi tenementi qttare, <&c., viam ohstruocit, d;c., quare divertit 
curmm aqtun, dec., and so on, in numberless cases of injury and 
nuisance to a man’s freehold.! These last writs authorised the 
sheriff to hear and determine the matter ; and so were to all in- 
tents and purposes writs of jnsUcies, though that word was intro- 
duced only in the following : Jmlicies, dec., quod, &c., perrnittat H. 
habere quandam viam in terrd md, dtc. The writ of assize of 
nuisance did not differ in form from those in Glanvillo, except in 
the return now used in all assizes, coram Jusfitiarm no&iris ad 
proximam aesisam.^ The proceedings upon this wit were the 
same as in an assize of novel disseisin of a freehold, So much 
were assizes of common and of nuisance considered in the same 
light as assizes freehold, that where either of the j)ariies died after 
the injury done, and the writ was to be bi-ought by or against tlie 
heir, we find a sort of writ of entry was formed, in the nature of 
those we before mentioned for recovery of lands : Prweipe quod, 
tfcc., reddat li. communiam pastura>, rf’O. Pracipc 'quod, dec., 
relcvari facial et reparari quoddam fossafmn, dc\ Pracipc quod 
permitlat talem reievare, d'c adapted, in the words of them, to 
the nature of the case, without any mention of an entry, which in- 
deed would have been incoherent and absurd. 

A nuisance was so much in the nature of, and approached so 
near to, a disseisin, that sometimes it might be considered hi eilher 
light ; and it was difficult to say which it properly was. Suppose 
a person caused water to overflow ; if it rose upon the complainant’s 
own freehold, which it most probably would if he had land on both 
sides, this was thought rather a disseisin than a nuisance ; but it it 
rose only on the freehold of the wrong-doer, and from thence in- 
commoded that of the complainant, it was then only a nuisance, 
because the fact was all in tne wrong-doer’s land. But if part was 
in one, and part in the other, and the water run over both grounds ; 
then, for one part he might have an assize of novel disseisin of free- 
hold ; for the other, an assize of nuisance ; so that here would be 
two assizes on account of the same land ; in which case, of the two 
remedies, if one was to be chosen, Bracton advises the assize of 
nuisance, as the most likely to remove the whole mischief ; for the 
assize of novel disseisin, as it was confined to the freehold, could 
not correct the nuisance which was upon the other’s land ; while 
the assize of nuisance, by removing the cause, effected both.^ A 
man mi^ht commit a disseisin and two nuisances, by doing one 
fact on his own ground. If he cut a ditch across a road which led 
to a pasture, he, at once, committed a disseisin of the common ; 

264. NbtvHthstandittg ivhicli, w find Bfacton stated this writ with a different limita- 
tion. It is not easy to nooount for this want of agreement between our author and the 
statute. Tide ante^ 326. 

JiBraot.23i »J6ttl.263b. * ihiU 235 b., 236. *Ihid.234h. 
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caused also one nuisance by obstructing the way, and another by 
diverting the water from its propr channel. ^ 

Among other nuisances, a liberty or franchise might bo a nuis- 
ance to another liberty or franchise ; as where the liberty of hohling 
a market was granted, so as not to become a nuisance to a neigh- 
bouring one. Now, a market was said to be vk'innm, or neighbour- 
ing, if it was six miles and a half,- and one-tbird of the other half 
distant from another ; which distonec was computed with a view 
’to the following considerations : sui»po.sing a day’s journey to ho 
twenty miles, and the day was divided inVo three i»arts, the lirst 
part would suffice for the journey thither ; the second, for buying 
and selling; and the third, for returning home in reasonable time 
before night. A market if raised within tbi.s distance, was to bo 
put down ; yet a market to be held two or three days u/(er another, 
though within that distance, could not bo said to bo injurious ; and, 
accordingl}’^, a market was not considered as a nuisance, unless it 
was hold before or at the time of another. 

Before wo take leave of assizes of novel disseisin, it will be ne- 
cessary to remark two or three particulars relating to tliem in general. 
If a disseisin happened infra summonitimiem jnMiiiariormn, there 
was no need of applying to the ettria regis for a writ ; but the 
itinerant justices would make one themselves, in lliis form: Talin 
ile tali loco, et socii mi JmHtiurii Uineranics in tali comitatn tali 
salutcm. Qucslioi est nobis, and so on, as in other writs ; only, 
instead of the term of limitation, these words wore inserted, by 
way of giving jurisdiction to the court, infra summonitioM'nt itineriH 
nosti'i.^ 

We have seen what provision was made by the statute of Merton 
in case of re-di.sseisin.® If a person recovered seisin by judgment 
of the justices itinerant, and was put in seisin by tlio sberitf, ami 
was afterwards disseised by the saifie diaseisors ; they, being con- 
victed thereof, were to be taken and detained in gaol, till releas(;d 
by the king or otherwise ; and for the pui-poso of taking the of- 
fenders there issued the following writ to the sheriff : Momlravii 
nobis tails, quod cum ipse recupermset,; mentioning the assize, and 
so on ; ipse talis, dec., iierum, disseisivii: ct idi :0 tihi jn'ce- 
cipimus, quod assumptis tecum cuslodihus placitorum coronm nostra', 
el\1 tarn militihus quclm aliis liberis et Ugahhus liominihus, dec., 
diligentem facias inquisitionem, die. (a) Et tunc ipsum capias, el in 

(«) Upon this tbe shorilf wAs judge, and the question was raised long after this 
wbetber be, being judge, his return of tbe jurors could be objected to, and it was held 
that it could not. “ Suppose a re-disseisiu directed to the sberi^ there he sliall be 
judge and also minister ; and in tbe writ he will inquire of those who were of 
assize, and others, and he also shall make process against them, and he is judge, and 
executes his own judgment; yet it is no challenge to his array that he is favourable, 
for he is judge, and it shall be presumed that he is indifferent ( Year-Iiook, 8 ffenrp 
VI. fol. 21). 

* Bract. 2S4 b. 

Sex leucee. Spelman says, that in Domesday, and our old writers, leuea signifies « 
mile. Spel. Fbce Leueet. * Bract. 235. * Ibid. 

F ante. 
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noslrd salvo custodias, dxynec aliud inde prceceperimus, ct 
inde tali seisinam suam rehahere facias, dec. And, in like manner, 
in all cases where seisin was recCvered in court, whether by assize, 
recognition, jury, judgment, concord, or otherwise, and the re- 
coverer was turned out, a writ of monstravit to this effect might be 
had.i 

Next, as to the writ of execution to give seisin to the complain- 
ant. When an assize happened, as it sometimes did, to be taken 
out of the county, and the person who brought the assize complained 
in the county that he had not yet got his seisin, there issued a writ 
to the following effect to the sheriff: Scias qudd A., <tc., recovered 
by assize ; et ideo preecipimus, qwdper visum recoynitorum ejusdem 
aaswcB, <^c., plenariam seismam habere facias, d'.c., the writ being 
still varied, according as the disseisin was confessed or otherwise. 
To every writ was added this clause : Et etiam pro damnis ei ad- 
judicatis infra mdndemmn facias ei decern solidos habere, ne. inde 
clamor em audiamus pro defectu, dec. If seisin had been re- 
covered before the justices in the county, and the complainant was 
hindered from getting possession by the power of his adversary, he 
might have the following writ to the sheriff : Qmstus est nobis, dc., 
qudd in curid nostrd recuperdsset seisinam, &c., idem, dec., non 
permittit eum uti seisind sud; or seisinam suam nondnm hahef, 
secundum quod ei fuit adjudicata. Et ideo tihi pracipimus, quod 
diligenter inquiras qui fuerunt recognitores ejusdem a^isec, et per 
corum vimm, <&c., plmariam seismam ei habere facias, et ipsum in 
seisind snd manutencaSj'et defendas ; or thus, non permittas, qiiod 
talis ei molestiam inferat, vel gravamen, quominus idem, (kc., uti 
possit seisind sud, ne amplUs, dcc.^ 

We have hitherto spoken of such remedies as were furnished 
Aasiaa uttima when a person was disseised of his freehold, or of some 
preeseTUationis. easement and right appurtenant to his freehold, and 
arising out of that of a stranger. We are now to treat of appur- 
tenances and rights which arise in a man s own ground ; as of the 
seisin of a presentation ; and when a person was impeded in the 
use and enjoyment of his own seisin thereof, or that of his ancestor. 
When a person presented to a vacant church, to which himself or 
his ancestors had before presented temple pacts (for every one 
must have a seisin of his own, or of Ms ancestor who last pre- 
seiited), and was impeded or deforced by any one who contested 
the presentation; this was to be determined by an assisa ultimee 
pM^cesmtaiionis, 0,8 we before mentioned in the reign of Henry II.3 
As this assize could only be brought by one who had had seisin 
Mmself, or whose ancestors, to whom the advowson had belonged, 
had had seisin, those who held by feoffment, and not by descent, 
could not maintain it, unless they had, in fact, made one presenM- 
tion for they jcould not claim of the seisin of those whose heirs 
they ver© not, in an aijsize, any more than they could in a writ of 

■ - » Braet. 236 b., 237. • Ibid. 237. » Fide ante, 185. 
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right; nor could one who held for life, a.s in dower, or the like; 
all which persons were redressed by another sort of writ.^ 

The assisa rdtiniiv praNenfattonix, or the writ of darrem pn‘.sfn(- 
meni, as it was afterwards more usually called, lUll'ered in one or 
two particulars from that in Glanville’s time. The present began, 
;SV‘ talis fe /ecet'ii securmn, ttv;., the former wis a simple summons. 
The present was made returnable ; sometimes, acconlingto Bractoa, 
cm-am jusfifiariis nosirifi ad proxmnwi Ofitfisam (not withstanding 
‘the provision of Mugtta Charfn to the contrary sometimes apnd 
WeshnonaMc7'ium. 

The jnocess on this writ was as follows: At (he first day each 
party might essoin himself, if he pleasenl. If VM»th made default, 
tlie suit failed, and the writ was lost. If the disturber only of the 
presentation was present, the judgment was, qxtod rvvtdat nne die. 
If the complainant only was present, then it was first to he setm, 
whether the disturber had been summoned, or not : if he had, and 
the summons was testified by the proper summoners, then he was 
to bo re-surnmouod ; hut if he had not been summoned, oi' the 
summons was not proved, or, upon appearing, he objected that ho 
had not been summoned, or the summons was not a reasonable one, 
another day w'as given him ; and aUthat day, if the summons was 
proved, or not denied, there issued a writ of re-summons, by which 
he was summoned to hear the recognition that had been arraigned, 
with the addition of this clause, el' ad ostendendwn quare non /nil 
coram, d’c., sand mnumonilns /nit, d'c. At the day appointed, if ho 
made 'his appearance, he was not permitted to take such objection 
to the summons as would delay, the assize, whether the first or 
second summons was proved or not, as the day had been appointed 
before, and he knew he was to ho summoned ; anti if he tlid not 
come, the assize was taken by default, j)rovidcd the jurors were 
present. If they were not present, then there issued tt) the shcviif 
a w’rit, which sometimes was, qmd venire /aoias, «£rc., sometimes, 
quod habeas corpora, (Cc.,3 for the jurors to he present at another 
day, at which time, if he did not appear, the assize w'ould be tfiken 
by default. 

' Again, if, at the first day of summons, the tenant essoined himself, 
and had another day given, and did not appear at it, the assize was 
immediately taken by default, \vithout any re-summons ; also, if he 
appeared, 'and the jurors not, there was always one essoin on account 
of the appearance. 

In this manner was a re-summons allowed when the assize 
was taken out of the county, or before the justices specially as- 
signed. But before the justices itinerant in that county ad omnia 
placita, no re-summons, nor the delay of fifteen days, were allowed, 
if the tenant was in the same county with the church in question 

1 Bract. 237 b., 238. » VTde anU, 246. , . x*. 

3 It does Bot appear from Braoton what rule goveraed m the application of one or the 
other of these writs ; much less can it be collected that the habea* corpora never issaed 
but after the venire/acias, as was the course in later times. 
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at the time of the iter, but the assize was taken by default, the same 
as an assize of novel disseisin.^ Again, a re-summons was not 
allowed as against a person within age, nor a minor, nor where the 
tenant had been seen in court, and had contumaciously gone away. 
In short, in every assize but that of novel disseisin, there was at the 
first day either an essoin or a re-summons ; but at another day, 
there was .no re-summons after an essoin, nor, on the contrary, an 
essoin after a re-sumnions, but the assize was immediately taken 
by default, as some said ; and Bracton was further of opinion that 
even the essoin de servitio regis, though it lay after an essoin and 
re-suramons in every assize where they lay, would not hold in this 
assize ullinuB prtesentationis, which, as well as an assize of novel 
disseisin, was excepted from this essoin, for the sake of expedition 
and dispatch. We have been more particular in this account of 
the^pmctice of re-suramons, because it is applicable to all the re- 
maining assizes of which we shall have to treat.2 
^ If, after these summons, re-summons, and essoins, the deforceant 
did not come, would not answer, or contumaciously left the courf, 
the assize, as we said before, was taken by default. If he appeared, 
and could say nothing why the assize should remain, it'procceded 
at once, the deforceant, in thisiassize, being allowed to call no war- 
rantor, because the assize was taken generally for him who had the 
right of presenting. 3 

When the complainant and deforceant appeared, and the latter 
was disposed to say something against the assize, then, says Bracton, 
it became the complainant to state his case (or profundare inten- 
ticyiiem, as it was called), and show what title he had to the action ; 
after which the deforceant was to state his exceptions to the intentio 
of the complainant, and show why the assize should remain. The 
matter of the intention and exception was what constituted the 
merits of the title, and was collected from the effective words of 
the writ : Quis advocaius — tempore pmiis — prceseniavit — tdtimam 
pei'sonam — qiKe morttia est — ad eccUeiam talem — qim vacaf, ciijus 
advocationem dicit ad se pertinere : that is, who was the real 
patron and owner of the advowson, and that he was not a guar- 
dian, or farmer, or tenant for years, who possessed nomine alieno, 
or for life, or by intrusion, or disseisin; who, besides not being 
properly owners, had never, perhaps, presented, and therefore never 
had gained seisin of the presentation : — whether he obtained -this 
right in times of quiet and peace, and not by usurpation and op- 
pression : whether the precentationf was rendered complete by in- 
stitution: for since the Constitution of the Council of Lateran, 
or daining that presentations should lapse to the bishop if the patron 
did not present ip six months, had been adopted in our law, it 
oftener happened that presentations, not being in time, were dis- 
puted: — whether it wm a parson that was presented; for an assize 
did not lie of a viqarage or prebend, nor ot a chapel : whether his 

Bract 238, . 239. * Ibid, 
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death was natural or civil, as by entrance into roligion, rosignatioti, 
or, what was the same, inarrijige, or any other act whi(!h disabled 
him from holding his church ; and whether it Avas vacant. The 
question of vacant, or not, was to bo detenniued by the ordinary, 
who was the proper and legal judge thereof. i 
■ From the above-mentioned articles of the writ might bo ex- 
tracted exceptions, both to destroy and defer the assize ; Esception* 
but should the deforceant admit them all, he might Uwreu*. 
still except against the assize in various ways. He might wiy, 
that the complainant who grouude<i his assize* uih)u the seisin ami 
presentation of his ancestor, after that presentation madi^ a gift of 
the advowson, cither by itself, or with the freelwld to which it was 
appendant, to the deforceant himself, by a charter, wliich he there 
produced ; and therefore, that though the ancestor might present, 
yet he could not for that reason present after. To this the com- 
plainant might reply, that after the charter mentioned he presented 
iV., who was admitted, so that the charter was void, and tlie gift 
null ; and this he could prove by the assize taken in modum Jumia-, 
unless the deforceant cho.se to make a iripUcatio, or rejoinder, and 
say, that though tliat charter might be void, and the gift nnH, by 
such second presentation of the donor, yet after such second presen- 
tation, he made another charter to him confirming the fornior, whicli 
had been invalidated by the second presentation : and this he might 
offer to prove by the assize and witness named in the cliartcr, if the 
other party simply denied the charter and confirmation, and did not 
choose to go on by a qmdruplicatio, or sur-rejoindor, and say, that 
after all whicli was statexl, he had since made another pre.scntation.2 
Tlie sense of all this pleading was, that tlie lust exorcise of right 
by presentation overbalanced every consitleratioii arising from the 
right to make that presentation ; and so stood the law, conformably 
with that deference which was universally shown our old jurispru- 
dence to seisin, or possession, whatever the right to that seisin and 
possession might be. 

It might ho excepted that the complainant had aliened the land 
to which the advowson was appendant, cum omnihm junrlinentiis, 
or that he had not in his hands any part of the freehold to which 
it was appendant, but had lo-st it all by judgment or by disseisin ; 
for though he might have a right to the freehold and its appur- 
tenances, be was first to recover that before he could present.® 
These and many other matters might be excepted againsf the 
assize. 

Nothing can better show the nature of this assize, hmv far it had 
effect, and where it failed, than some cases determined in this reign. 
In one of these it was held, that when it could not be proved who 
made the last presentation, nor the next before, nor the next be- 
fore that, the plea should proceed upon the mere right and pr<^ 
perty, by that same writ of assize, without recurring to any writ 

1 Bract, from 240 to 242. • Ibid. 242 b. * Ibid. 2^ fe., 243. 
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of right: a narraito, therefore, or count, was immediately to be 
made of the seisin of an ancestor, and of the right descending to 
the demandant, as if it had been, ab initio, a suit upon the right ; 
and the tenant might, as he chose, put himself upon the great 
assize, or defend himself by duel. Another case was this : Suppose 
a man had an advowson of a church, and being in seisin of the pre- 
sentation, gave it in marriage, and afterwards, before ho made any 
presentation, the donee gave it again to another, and tlien the church 
for the first time became vacant ; upon which the donor, the first 
donee, and the second donee, all presented : in this case, the donor 
would, in an assize for the presentation, be preferred to the other 
two ; for the first donee had no true seisin, so as to transfer the 
advowson to another ; nor could the second donee receive what the 
first could not give hifti : and so it was determined in more cases 
than one, that where a person to wliora an advowson was given 
conveyed it away before he had presented to it, the conveyance was 
null, because there was no remedy to give it offect.i 

As persons, in the foregoing instances, having presentations. 
Of qtmi'e im - could not go upon any seisin of their own or their an- 
pedu. costors ; and in all cases, as those who had % any law- 
ful means acquirecl a right of presentation, whether by gift or by 
judgment; for life or in perpetuity, would, if they had not presented 
before, have been unable to maintain their right in an asaim ultimro 
proisentdtionis, or a writ of right of advowson ; remedies had been 
devised some time in this reign by two writs, one called qiiare im- 
pedit, the other quare non 'permittit, for so Bracton calls it, though 
the words of the writ are quod permitixit. The difference between 
these two writs of quare impedit and quare no7i permittit is thus 
explained by Bracton : Impedire est ponere pedem in jus alienum, 
quod quis Juzbet in jure preesentandi. When a right, whatever it 
might be, was accompanied, not with a proper seisin, but a quasi 
seisina, in such case the remedy was by quare impedit. But if the 
person presenting had not even this q^uisi seisina, but clearly none 
at all ; as where a right of presentation accrued by donation, or by 
reason of a tenement holden for life, as in dower, or per legem tei'rce; 
or to a farmer by reason of his farm ; to a creditor by reason of a 
pledge, where no seisi^ nor quasi seisin was had ; there, as no one 
could be said, ponere jpedem in jus, or in a quasi seisin (which the 
person in fact never had), a quare impedit would not hold, hut re- 
course must be had to the quare non permittit, which purported 
that the person who had the property, or proprietas, did not permit 
him who was in possession to use jus possessionis. 

The writ of quare impedit was as follows: Quia A. fecit nos 
securos de clamore, pone per vadium, &c., ad respondendum 
eidem A. quare impedit A<. preesentare idoneam personam 

ad eccl^idm de M. ct^'us ecclesicB advocationem idem A. nuper in 
ourid nosird oorum ^ustiUariis nostris apud Wes^monasterium re- 

» Bract. 246 b., 246, 
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cuperavit versus eundem B. per Judicium curice tiosh'm ; unde idem 

A. qucriiur quod pradktus B, injuste et eontm corouam mMirnm, 
or in contemptum curue. nostnr eum inde impkdit : et habeas, d'c. 
This was the form of the writ of quare impedit, which has rather 
the appearance of a writ of execution, or at least a jntlicial prot^oss 
to enforce a judgment in some action, than an original writ. Tho 
W’rit of quare non pe^miittit w’as as follows: Bravlpe A. Qvlmjmte 
et sine dilafione pehmittat B. pmsenktre idoneam qu.a-f non ptr- 
personam ad ecelesiam, ffc., qua raced, li ad sunm mittu. 
special donediemem, ut died ; ei umle queritur quod pen diet us A. 
emn injusti} impedit. Et nisi/ecerif, c( idem B. fiv-erit le sevui'um, 
elec., lunv summonc, d'c,, qumi sit coram Jusfdiariis nthdris, a'-c., 
oslensurus quare non J'ecerif, d-c. From the coin])aring of the.se 
wi'its, it .seenrs, says Bracton, that tho quare impedit and quare mm 
pcrmiiiit ctniie to tlie same thing,^ in which observation later times 
h.'ivo agreed with him ; for the writ of quare impedit, whicli seems 
to have been very recently introduced, luul in a very unfinished 
state, soon liecamo obsolete, 2 and the quare non penm/fit was 
continned, and is still iu use, under the name, however, of epiarc 
impedit. 

The process in this writ was as follows : If the party did not 
appear to the .summons on the first tiny, nor essoin him.sidf, then 
the old practice (before the Council of Lnterau, when no time ran 
iu case of vacancy of churches) was to attach the impeders by 
plodge.s, and so on by better pledges, and to run through the whoio 
sofeulinty of the process by attachment ; but since that time, the 
courts had got into tho irsage of proceeding with more despat<;h ; in 
a way, says Bracton, not warranted by law, yet, as he admits, such 
as was excused by the necessity cf the case, which required that a 
lajisc should be prevented, if possible. This was, iu the first in- 
stjmee, to distrain tho impeder, either by dircctiug the sherift) quod 
kain ai corpus cjus, or ejudd disiringat enm jjer terras et caUdia, 
quod raanus non appormt, or qubd fasiat eurn venire. Hoc, says 
Bracton, provenit non per jtidicium, sed per concilium curice, to 
disappoint and punish the malice of those who hindered presenta- 
tions in order that lapses might happen.3 It seems this process was 
warranted by the order of the court merely, ^d it is spoken of by 
Bracton as an intrenchrnent on the regular coui-se of proceeding, 
that was to be excused by the nature of the case. The legislature 
at length interposed to authorise this proceeding, and settled it some- 
what in the manner it is here stated.^ 

If tho impeder was within age, and had nothing by which he 
might be distrained, then the person in whose hands he was, and 
by who.se advice he was directed, was to bo summoned : Ibi kabeas 

B. qui est infra cetatem, et in custodi^ tvd, do., ad re^ond., dsc. 


1 Bract. 247. 

* Vide 2 West., 13 Ed. I., c. v,, where a writ of right, of ult(m<B prct*$€nt<iUumiit 
Quare unpedit, are mention^ as the only original writs to recover iwlvowaona. 

3 Bract 247. * By the Stat. Varlh. 52 Hen. III., c. xii. Vide f>oet. 
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It was tho opinion, of some that the patron only was to be sum- 
moned, and not the clerk, because he claimed nothing in the nd- 
vowson. But in truth, says Bracton, it was first to be seen, whe- 
ther it was the patron or the clerk that caused the impediment ; for 
both might be impeders at difierent times ; the patron before he 
lost tlie presentation by judgment, and’ the clerk by afterwards im 
sisting on it : and in this case, the clerk was to be summoned as a 
principal impeder, and the patron only incidentally, to show what 
right he could claim in a presentation which he had once lost by 
judgment of law. If a patron caused a clerk, properly instituted, 
to be summoned for impeding bis presentation, he might answer, 
that the church was not vacant ; which would be tried by the 
bishop ; or he might say, that, he claimed nothing in the ad- 
vowson, nor impeded any one by presenting, but that he himself 
was already in possession, and therefore that tho church was not 
vacant. 

Lost the bishop should put an incumbent into the church, pen- 
dmte Ute^ before tho six months elapsed, there used to go an inhi- 
bition ne inoumh'arctf or ne clericum admitiet, &c., so that the 
bishop could nor afterwards admit atiy one till the suit depending 
was determined. If, however, the last presentation was determined 
in one suit, and another was depending upon the right, the bishop 
was to admit a clerk presented by him who had the last presenta- 
tion, notwithstanding the prohibition,^ 

When a person recovered seisin by assize of darrein presentment, 
by quare impedit, or quare mn “pei'mittit, there went a writ to the 
bishop ad admittendum clericum, which usually stated the record 
and judgment in tho action. When these writs were occasioned by 
either of the two last actions, there was a clause inserted, which was 
left out in that which issued after an assize ; and as this shows a 
rema^able difference between these actions, it may be worth 
noticing. In the case of a quare impedit, and qitare non permittit, 
a clause was inserted in this writ, which directs that the clerk 
should be admitted nxm obstante reclamationc tolls, naming the 
unsuccessful party. Now, as a quare impedit and quare non pei'- 
mittit were actions between certain parties, who were to abide the 
judgment given betvs^een them, neither ought to resist the execu- 
tion thereof, and such a clause was very proper. But in an assize 
of darrein presentment it was otherwise ; for though the suit was 
between certain parties, yet the assize was not only to inquire of 
their right, but of that of any other persons whatsoever ; the writ 
directing the jurors to recognise generally quis advocatus, who, 
and not whether either of the parties only, made the last presenta- 
tion ; and therefore it would be in vain to say, non reclamante, the 
persons named in the writ, when any other person might resist it if 
the assize declared for him, though he was not named in the writ.2 
When this a^we was taken in modumjuratce, the issue in such case 

. 1 38racli. 247 K, m »iifdl.248b. 
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not being qiiis, <£'c., but on a collateral fact, then this clause Wiis 
inserted. 

If the clerk of the patron who lost in the assize instituted any 
suit against the other cierk in the spiritual cotjrt, there went a pro- 
hibition to stop it, as we before saw in Henry ll. s I'eign.i Should 
the bishop neglect to obey the writ ml admiitemhtin vltrt’icum, there 
issued another of guare non (uhnisif, upon which lay the priKsess of 
attachment, and upon this inquiry might Imj uiatle into the rea.sons 
and ])roprict)^ of the delay.2 Thus far of tiiese writs of pos.sos.sion 
concerning iiresenhitions. The ^vrit of right of atlvowsoii belouga 
to another })lace. 

And now we have gone through the romedje.s the law ]novitled, 
Avhero a man was disturbed by violence or otherwise from his oivn 
proper seisin. We are next to speak of the seisin of auufhrr, the 
principal of which is, that of an ancestor; in such ca.se, the method 
in wliich the next heir might recover was by mitim morfin unk'ce.s- 

fforts. 

The writ of vtorlis nnlecesnoriH preserved now the form it had 
received in (llanville's time,‘t with the single variation Amim wirtin 
of the return, ami limiUition. The limihition, accord- "woowc/.s. 
ing to the alteration made by tlie Shtt. Merton, was, fsl obiit po^it 
uUhnnm redUmn regis Johannis pafris nostrl do Ilihomitt in 
Augliam ; the return was, coram jmtUiariis nontritt ad primam 
cum in parien Him vonorinf : though to tliese variations it 
may be added, that whereas in (JIanvillc’s time it .seems to have 
been only on a father's dying seised, it w.'is now’ ext<;nded further, 
to the death of a mother, brother, sister, uncle, anil aunt.'^ These 
w'ere the degrees w'ithiu wliicli an assize was limited ; for a proper 
writ of mortaiince.stor never w’as allowed so high as the grandfatner 
(though there wais a writ de vmrle avi, and mna>, whicli Bracton 
calls partly a mortauncestor, and partly a writ do comanguiniMc), 
nor in descent so low as the grandson ; no assize being allowed of 
the death of one or of the other, though a grandson might have an 
assize of the death of his uncle or aunt, as Wore said. Again, this 
assize would not lie inter conjunctaa personas, as brothers and 
sisters, grandsous and granddaughters.^ We shall afterwards see 
how the wrrit de consanguinitate was framed to suijply some of these 
defects. 

In ah assize of mortauncestor fhe |>rocess was a re-summons, in 
the same manner as was before mentioned in the assize of darrein 

S resentment ; and if at length the parties appeared, but the jurors 
id not, then there was an award, that ponatur assisa in respectnm 
pro defeclu juratoruin ; and they were called together again by a 
habeas corpora jwmdxn'um, just as was stated in that assize.^ _ It 
appears in Gllanville's time that the tenant was not to be waited 
for after the first summons. 

* Fiefo anftf, 178. , 

« im. 25S, S5S b., m 

2 A 


’ Bnust. 250 b. Vide ante, 141, 
* Bract. 254-261 b. 
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When both tho demandant and tenant appeared in court, the 
Vouching n tenant might call a warrantor — a privilege which Ghin- 

warrantot. yillo docs not mention as allowed in this writ ; upon 
which there issued a summons ad tourrantimndum. If at tho day 
tho demandant and tenant appeared, but the warrantor made 
defaul t, then tho assize was taken by the default of tho warrant or | 
nor was any process of distress by caption of his land, or otherwise, 
allowed against the warrantor, till the assize was taken, and it was 
known whether the tenant lost or retained his land, and so whether 
ho needed any recompense from his warrantor ; and even should 
tho assize not be taken on that day for want of jurors, or for any 
other cause, and the warrantor appeared before it was, yet, not- 
withstanding, ho would not bo heard till the assize had first ])een 
taken. If the tenant lost by tho assize, they procecthnl against the 
Avarrantor, anil distrained by the writ of cape in ntannm dornini 
reyifi, (Ire., deternt ipsins A. ad vah^ttfia^n d'c., tjuta B. rtcu- 

peravit versus, ifc. If the warrantor apj)eared in obedience to this 
comj)ulsory process, ho cillier entered into the warranty, or pleaded 
ho was not bound to give a recompense in value ; for this obliga- 
tion of his wairnnty was the only point which he could'iiow deny, 
it bi'ing in vain to say anything about tho other of' defending him 
iu his seisin: that being lost by tho assize. If he could not defend 
tho recompense in value, he was immediately to make tho usual 
satisfaction to the tenant. 

If tho warrantor appeared at the first day, he either entered into 
the warranty, or showed why he did not. If he entered into the 
warranty, ho might make all tho answers and exceptions the tenant 
might ; and he became, in fact, the very tenant. He might call 
others to warrant him ; and if tho last warrantor could not deny 
his warranty, or the assize was taken by his default, he was to give 
a recompense in value to his feoffee, and that feoffee to his, and so 
on, to the tenant in the action. 

When the warrantor denied that he was bound to warrant, no 
other penalty, as we said before, was inflicted on tho tenant, but 
that the assize was taken by default ; and this was the great differ- 
ence between the situation of a tenant under these circura.stanee8 
iu an assize of mortauncestor, and in a wiit of right : and with 
reason ; for in the assize, tho warrantor was only to defend against 
the twsize, by saying something to show that it ought to remain ; 
and if ho could not say anything to thaj; effect, the assize proceeded 
of cour^, and' the question^was only upon the possession: whereas, 
in a suit de proprietafe, the warrantor was called to answer to the 
demand, ana defend the very right ; and he was bound to show 
that the demandant had no right ; and if he could not do this, 
there was a judgment, that the land should be lost for want of a 
defenco.*^ 

When tho demandant stated his intentio, he was then to estab- 

» Bract. 267 b. to 261. 
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lish and prove, by the assize in tnofftim immp, all the articles of 
the writ, namely, quad hdla anfecemor, of whose seisin ho claimed, 
/uit semttis in dtiminico sm, ut de Jmh, (fit‘ quo obiitf and fuwf, 
fp'minui/i, <{•<*., which was the Umilntion iu these writs; and if ho 
failed in one of these articles, the assize was as much lost as if ho 
had failed iu all.* To all or stime of the.se the tenant, if ho could 
not call a warrantor, as Ixifore stated, might answer and make his 
oxc('ptions, showing why the assize should not proceed ; and for 
■pr(x>f of what he saul, was (as in the oilier aNsize.s) to put himself 
?ipou the a.sMze in niodtmt aMisn\ or in nunfum Jnrafin, according 
to the nature of the allegation: for this assize, ns well a.s that of 
novel dih,N(‘isin. was sonietinie.s turned inton jury, t<» tiy the truth of 
such Col lateral facts a.s might Ix) allegt><.l agaiuNl the assize procecsl- 
ing. sort of facts which would occasion this <;hiiug<‘, and 

the maimf-r in wliieh it was coudncted, it would now he unneecs- 
harv to enuinevate particularly, after what has been sai<l on tlio 
as.size of novel disseisin. The writ of neinituon fniherr Jhrian wa.s 
various, aeeoidiiig to the uircum.stanecs of the proceeding in court: 
whether ih*' rccovorv was hy the assize, hy judgment, by confession, 
it was always .so mentioned; nSV/us, A., d’c , recuperaait, rl'c., 
jn r (/.vs/W////, <tv.- 

\Ve .shall thcrcfoit' coiuOude what w<‘ have to say upon the writ 
of iuoi'/if> o/*/<re«.sor/'v, hy showing between wliat prr- wih*«i‘ Uhh 
wn.s‘ it would hold, and adding a few remaiks u[»on the w..uiii Up. 
instutu-e.'s where it was not allowei!. 'I’Ik' nviHon of cimfming this 
writ within certain degrees was an anxii'ty, h"»t by extending it 
further, «jucsti<ms de propt'idute might ho sometiim-H determined 
hy an assize, vhich was a proceeding only designed for ilispuies 
alKiut the poshcssion. This writ wtndd not lio hctwei'n ronjnnrtdft 
jiernonas, as eo-beirs, whether they were parceners, that is, capable 
of taking an inheritance descending from a common ancestor, or 
not capable ; for if they were co-heirs capable of taking, that is, if 
the inheritiuice was partible, as among daughters, or, hy particular 
custom, among the sons, recourse was to he hud to the writ de 
propftrte : ami if, in such case, an assize was hrouglit, it would be 
lost by tlie exce}>tiou of tho mere riglit, as each of them wa-s tho 
hm'es propbupiior to his own share, compart'd with those in a 
remoter degree. And again, where they were co-heirs (wlm were 
hy law considered quoad seisinam as jnati c< ptopimpii) , though 
not parceners, or capable to take, as above supposed, hut one of 
them, to whom the Jus mermn descended, was preferred to tho 
othens ; yet, even in this case, tho assize would not lio, as it only 
would determine the possession and seisin, respecting which they 
were considered all equally JuaU et pr<q)inqu{ ; hut recourse was 
to be had to the writ of right, which determined l>oth the seisin 
and the mere right.® 

As this writ would not lie between co-heirs that were legitimate, 

• Bract. b. * Ibid, 25S. * et merumius. 
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capable or not capable, so neither would it between legitimate and 
natural children : for if it was objected to a natural brother that he 
was a bastard, or a villein, though he should prove himself legiti- 
mate and free, he would not thereby prove htmself Injures propin'- 
quior, which must be done before the right could be decided ; and 
therefore, as that could not be in this assize, they must resort to 
the writ of right. l 

It had been said by Glanville, that this assize would not lie in 
burgage tenure, on account of a particular law, the effect of which' 
law we may guess at, when we learn from Bracton that tlie reason 
of this was because many boroughs had a particular custom, which 
enabled the burgesses to make wills of land ; and where that pre- 
vailed, it was to no puri)Ose to inquire by this writ, whether the 
ancestor died seised. He says that the freemen of liondon ^ and 
burgesses of Oxford could make wills of their hind, as of*a chattel, 
whether they had such land by purchase or do, scent. In some 
places, this custom was confined to land purchased. i 

Wo have seen that the assize of mortauncestor was limited within 
A writ eife Certain degrees, and lay only against certain pensons, 
mnyuinitati'. on tho death of certain persons, beyond winch ri'conrsc 
w'as to be had to a writ of right. To prevent this, in questions of 
seisin which could bo proved de proprio vhu ct muUlu, there had 
lately been contrived, in aid of this assize, the writ dc eonsainpitni- 
tate, which was to determine questions of possession in such degrees 
and persons to wdiich the assize did not extend witlnn the time of 
limitation prescribed to the assize. This wi-it lay only of' such 
things as the deceased died seised of in dominico suo, ut de fa-doy 
and not those he died seised of ut de mero pire ; it being designed 
to go only upon the possession, to avoid the hazard of the duel, and 
of the great assize. As this writ came in the place of the assize, 
and had for its object the seisin of the ancestor, there was every 
reason why it should pursue the nature of its original, as nearly as 
possible. It therefore observed the time of lirhitation in the old 
writ, and was confined to the same persons to which that was. 
Thus, though this writ exceeded the degrees of the assize, as it 
extended to the grandfather, great-grandfather, and higher in the 
ascending line; and in the descending, to the grandson, great- 
grandson, and lower; it, nevertheless, did not lie between such 
persons as the assize did not, as between co-heirs and the like; 
according to the rule, inter qtiasounque personas locum hdbet assisa 
injra stios Umites, inter easdem locum hahet consangumitas ; and 
vice versd,^ And if the time exceeded the limitation in a writ of 
mortis antecessoris, the writ of consanguinity would not hold, as the 
demandant could not by possibility, at such a length of time, prove 
the seisin de vtsu et avditu proprio^ but only edienoy that is, of 
the father of the witness, who saw it,' and enjoined his son to witness 

• Braoi 278 b. * Vide ante, 182, 8 Bamnce Londini, 
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it thereafter, which sort of testimony could only be received in a 
writ of right. 1 

This was the origin and the nature of the writ 
the form of which was as follows :—/'v«'c //a- J. guvd t f s/hc 
(hhiJtone rrddat B. foTani, <fT., cum ptr(i)iatfih't in ciUd, d\*., de 
(juu C. coumriffnmcm (or it iniglit be e.xprossed siwcially, as iwun, 
or ncpos) ipsius B. cuji.(.<i hvrcs ipm- csts fuit aei.'-tiiuH in doniinico 
SU 0 , nt dr jhvh, die gno obiif., nf. dicit. Kt nisi /ecerif, B./trerit 

tc set.ntrvm, d’e., t«we, d'c. d'r. After the essoins, au<l both jjarties 
aiipcared in court, the deiruuidant was to prujwnnd his intenlio in 
this way: B. petit vernm A, ioidum terrain emn pertinentiin in 
fjili villa, ut Jus sHum, ef unde Udis eansantj it incus suits, eujus hteres 
i/)se csf, fuit seisitus in doniinico suo, ut dc /mto, die guo oliiif; 
ef lie ipso tali descendit Jus priviUcfa; (rrra cuidani tali Jit io vl 
huredi: fljid thus he was to tleduce the desceul, as in a writ, of 
right, down to liiinsolf; and then add, ct eptod talc sit Jns snum, e.t 
(piint fa.fis riinsanijuineus ita fuit seisitus, ajfert, d'c., lie made an 
otter to prove: to which the tenant nnswerctl in this way: Bt A. 
renif, ef dejeudit Jus s/iuni, rfv., c/ died, qubtl non dehei ad hoc 
hreve respondere, quod, tfc.,- which scrap of ploatling may he 
noticed, as well for illustrating the action we arc now upon, as to 
give the first instance that occurs of the formal parts of a record ; 
many .such will present themselves before w'o have done with this 
reign. It nm.st he remembered that Braelon wiys this action was 
an assiy.e, and might, like others, he occasionally turned into a 
jury. All thow exceptions might bo made to it which lay in tho 
assize of mortaunccstor. 

It is stat('d as a question by Braeton, whether this writ could, 
by means of the narrutio, or count imj upon it, he turned into a 
writ of right, as a writ of entry might; as for instamx^ if the. 
demandant in a writ de conmnguinitale, in counting his descent, ei 
unde tab's ronsanqniwius suits olnii seisitus in doniinico mo, ul de 
fa’do, shtmld then add, et de Jure; this, Braeton says, would be 
going from the i>osaession to \\\ei pjro}yneUts: for in saying, titlis 
ohiit seisitus in tlominico suo, nt de ftedo, the Jus pmsessionis only 
was brought in question ; and wUcu ho adds, dc jure, he brings 
likewise in judgment the jus propriefaiis, which made the 
duplicaium, or droit droith But as the writ de comanqniniUxfe 
w'as, in its nature, only a possessory remedy, the demandant, by 
counting of the mere right, would go beyond the design of it ; and 
therefore the writ would be destroyed, and the party have no 
remedy loft but the writ of right. Again, by the same reason, a 
writ of right could not, by tho way of counting, bo turned into a 
writ consanguinitate, as a person who had once cotnraenced a 
suit upon the right, with effect, could never go back to an action, 
upon the, possession only. But a writ of entry, as it was in jure 
proprietaMs, might sometimes become a writ of right, on account 

* Bract. 281. * im. • yide anU, W. 
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of the entry being too ancient to be proved proprio vim et auditu : 
and again, a writ of right might become a writ of entry, when the 
entry could be proved proprio vim et atiditu. But of this wc shall 
have occasion to say more hereafter. i 

An assize of mortauncestor did not lie for a right of common, of 
^ ^ the seisin of an ancestor : in lieu of it, therefore, a 

Quod permiiUjd, .r 1 i 1 t 1 77 

writ of qm}d permiltai iiad been formed : Fn&npe, 
<fc,, {^c,, PERMITTAT tal&n Juthere comirmniam pasturm, <f*e, 

de quit kdis pater, or avuncvlm, or comanguinetts, ctijus Jurres ipae' 
estfjuit seisuus de foedo tanquam periinente, dec. And in like man- 
ner for a successor: Prcecipe, dec,, qxidd, dec,, perniitUU A. reclorem 
talk ecclcfdm, <&c. These two writs were possessory, as well as the 
former ; and the mere right could not be discussed in theni.^ They 
were likewise always determined by a jury, and not in the waiy of 
an- assize. 

There was a writ which partook of the nature of an assize of 
ninrlia anteoessoris and of novel disseisin, to summou a jiersou 
Q8tcndmdt.im quo warranto sc ieneat in tuntd terra, itc., qimm A. 
pitcr ipidm Ji, recuperavit versus eundem C., <tc., et de qua fail 
seisitus nl de foido, die quo obiit, ^c. The like in case of n'eonnuon.^ 
It %vaa not the practice to allow damages to be fecovered in an 
assize of mortauncestor, which Bractou laments as an encourage- 
ment to chief lords to commit waste and destruction on lands which 
they seized at the juncture of a tenant's death. Wo have before 
seen that a chief lord was more commonly an object of this assize 
than persons of any other description.^ " 

The next and last remaining assize was the assisa tilrum; to try 
. . ^ whether a fee was lay or ecclesiastic,^* But before w^e 

enter upon tins, let us turn back for a while, and review 
these assizes, in the first mention of them by Glauville, and as they 
were now treated by Bracton. This proceeding was in Glanvillo’s 
time called recqguitio ; and, in speaking of the remedies upon 
seisin, ho enumerates the recognitions then in use in the following 
way : — There ’ivere, says he, the recognition de mot'te anteoessoris ; 
that, de nltimd prvesentatiam / that, utriim ediquod teuementum sit 
fabdum ecchsiasticum vel laicum ; that, utriim aliquis fuerit seisitus 
de cd'Upio libero tenemento die qua obiit, ut defosdo, vel ut de vadio ; 
that, utriim (d^iis sit mfra <Btatem vel plenam kalnm'ii cetatem ; 
that, utriim aliquis dbierit seisitus de dliquo libero tenemento, ut,de 
fosdo, vel ut de icardd; that, utrum aliquis proesentaverit uUimam 
persomm ad ecchsiam, occasione fosdi vel toardee. These he speaks 
of by name; and then adds, “and if any similar questions (as 
many might) arise in court during the presence of the parties, 
it was often awarded, as well hy consent of parties as by the 
advice of the court, to decide the controversy by a recognition : ” 
and then he mentions the recognition de novd disseisind,^ 

1 Bract. 2® K, 384. * IfM. 284, 284 b. » Jbid. 285. * Vide ante, 178. 

» Ibid, 186. « Glaav. Ub. 13, c. 2. Vide ante, 148. 
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Thus did Gianville consider, n<*t only all those abo%'e specified, 
but all possible recof;nitions luul by consent of paities upon the 
Riune footing, of the sjinie nature, and attended with the same legal 
consequences: as they were all reaxpiffhiut, so were they all 
(mm-.'i; those ternns being, at that tiiue, convert ible. Wo have 
before observed, that a rect»gjii(.ioj] taken by consent of parlies w'as 
afterwards called a jiiraht, and that a distinction aro.'jc l)e(weon an 
assize and a Jury («). In oouseqncuee of this, many of tho i,s.sues 
■which in (Jlanville’s time wore tvi<:d by an ax/r'ize, were now (rietl 
by a ./«)•// ; and of ail those assizes enumerated by him, there 
reinaiaed at the lime of wliieb we are writing only that of novel 
(lissctf/in, n/finne ])r<rsenf<tfionif>\ iu<yr(is unlevcMsurin, in\<\ tins oanixa- 
nfrmn. The first three of these survived, no doubt, bceanse lljey 
were rotnedies Iw wliich property might be recovered, iK'ing alten<le<l 
with compul.sory writs of execution and the like; and th<*refore, as 
tiny were continued for the same pnrpo.ses for which they wertt 
framed, they retained their original appellation, with their original 
use; while, tho others, being to try issues which w<*re of little 
importance, except when connwted with some })rincipal quest itai 
of right, and which now might be trie<i by a Jury, or by tlio assize 
in the cause turned into a Jury, went out of juactice as original 
assize.s, if ituks'd tluy ever have been .siich. And it is to be won- 
dered how the oHsmi nlvilni escaped the same fiite, having nothing 
in it like an oiiginal commencement of a suit, but seeming to be. 
rj^lhcr calculated for tlio trial of an incidont.‘d question, not of 
iuiportauce oxccjit as it was involved in some other. 

la later time.a, tho.se who wanted to aeconnl for the.se act ions 
being denominated a.'^sizes, have usnally said that they were called 
so. becau.se the Jurors were .suinmcmed in the first instance by the 
original writ, which did not happen iii any other action. How fur 
this might be, strictly speaking, a nr.ason l‘or tlic ap]>ellat.ion, after 
what has here been sjiid of the history of assizes and juries, the 
reader may form some Judgment. 

To return to the msisa ulriim. This assize is said by Broctou 
to have muUum pomcsmmiv et jiirh, which is more than could bo 
said of any other, as it determined both the possession and the 
right ; for there could he no question raised about the right after 
this assize, though the person who had more right tnsghfc, notwith- 
standing, contest his claim upon the merum jm. In this assize, 


(a) The author appears to have been misled by ilifforeiit -worda which ineant the 
aanie thiug in aub^tauce, only for different pur|>o»e». Tho recognition Boorns be on 
tho main qu€^fJtion, but it was to be by twelve jurors, who were to be stiinmonod to 
aay whether the plaintiff was entitled ; and as they gave itielr verdict on tlioir own 
knowledge, they were said to recognise, and it was called a recognition ; hut Glanvilic 
calls them jurors. Thus^ ho says, that in a writ of inert d’ancestor twelve men lure 
to be chosen to make the recognition, and the procee^lings Ciune to an *, and 

when the assize is taken, he says, if the jurors decide for the dcmaiuUnt, judgment 
is given for him (lib. xiiL c. 7), ^ elsewhere : If no exception be taken in court, 

on account of which the asnze ought to eeaae, the r^cof/nitlon sliAiU proceed, and the 
seisin shall, on the oaths of the jurors^ and aceordipK to their verdlctj^ be 

adjudged” (<x 11)- Thus it is clear that assize was simply triiil by jury- 
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recoj^nition was to be made, whether the tenement in question was 
the lay fee of the tenant, or was held in liberd cleeinofsyud, belong- 
ing to some church. This assize, says Bracton, might bo brought 
either by a Isyman or clerk ; and so the practice had been estab- 
lished in the time of the famous justice PafeshalJ, though he after- 
wards himself altered his opinion, and held it would only lie in tlie 
person of a rector. But in the time of Bracton, they returned to 
the practice first established by Piiicshall, and it was held good 
both for clergy and lay. This writ belonged only to i-ectors of 
parish churches, and not to vicars. 

The writ in this assize was much the same as in Glanville’s time, 
only it was returnable before the justices ad primant assisaui. In 
this assize, the tenant, M’hether clerk or lay, might vouch to warranty, 
as in the assize of morlia aulecefiHm'Vi. This assize would not lie of 
land given to cathedral and conventual churches, though given in 
Jilwrani pnrant, el perpefnam eleenwHijvum; tlje reason was, beeatise 
the gift was not to the church solely, but also to a pci>on, to be 
held as a barony ; as, Deo el eeeleme fali, el priori, el monachis 
ibidiw Deo Hvrrieullbns, or e^moopo tali, do,; and theudore such 
persons might have all those remedies which laymen might, as wi i1,H 
of novel disseisin, of entry, and of right ; and consequently were not 
to avail themselves of a remedy devised merely for a parson claim- 
ing land in right of his church, and who could claim no otherwise: 
for in cases of i)arochial churches, gifts were considered not as made 
to the parson but to the chui'ch. This assize, like others, inigh#be 
turned into a jury ; and it may bo noted here, that in all assizes, 
when the assize passed in modum asfiisw, the entry on the roil was, 
msisa venit rceognitura, d'C.; when in modum jurake, the entry 
was conformably ./?«>■(//« venit recognitura, cCc. 

It may be observed that, besides this assize, a parson might have 
many remedies to which laymen were entitled, lie might have an 
assize of novel disseisin, and a writ of entry ; an assize of mortaim- 
cestor, from the nature of the parson’s estate, could not be brought 
by him. If a writ of right was brought against a parson, he might, 
like another person, vouch to warranty, and then the suit would go 
on between the demandant and the warrantor to the duel, or the 
great assize. But if ho had no warrantor, and had some one who 
could testify visu etanditn, then, says Bracton, he might 

put himself upon a jury to try, virUm totra pelita sit libera elee- 
mosyna, d'c., an luicum feedum, c^c., as if a layman had originally 
brought the assisa •ufrilm ; which is a veiy happy and pointed in- 
stance of the remark we made before concerning the issues, formerly 
triable by assizes, being devolved on juries. If he cliose to defend 
himself by the duel or great assize for want of some witness de pro- 
prio visu ei audifu, ho might do it from the necessity of the case, 

E rovided he had licence from the ordinary and the concurrence of 
is patron. If land fell to his church by escheat, there was a writ 
for the rector to recover it:— -Prcee/jpe d'c.^ reddat tali rectou\ 
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qiiatn clamat esse Jm crclesuv, et tfr., reverti debit, but- 
tp((tm esehiiia. 

As this tissize iletermincd tlie right, rs well as the seisin, it was 
made a question by some, whether a eonviethin would lie ngainsl 
the Jurors ; and Bructon w’as clear, from some detenuiuatious^ iu 
this ucigii, that it would, if the assize was taken in vn>dnm assisn\ 
and if the wTit of conviction was prnyeil bi'foro a long interval ha«{ 
pas.sed from the taking of the as.Hize. A conviction hml been 
'denied where sixteen years ha«l elapsed. ^ 

As we have gone through all the assizes now in use, it folhnys 
that something should bo said on the eotivirlbni or , 

niUtinl, a.s it w'as called m latter times, tor peijury, to 
whieli the recogniiors w'orc liable if they .swore falsely. Tins is 
trealed very shortly by Cfhmville, ivho only mentions the pimi.sb- 
menl ; and from the passage where he speaks of it, one might be 
led to think it belonged only to the great assize.'-^ We shall lind 
that, on the contrary, though in (liauvillo'.s time it might lie in the 
groat assize as well a.s others, yet now it lay in all others, but not in 
the great assize. 

When, therefore, the jurors iu any of the foregoing assizes liad 
sw’oru f.alsely, and so committed perjury, they might bo conviided 
of that perjnVy l>y the |»er.son who ha<l lost by the assize in). And 
that might he etleeled scworal ways: cither by the. oaths oj twcnly- 
fonr othf'r jurors, or out of theirV/Wu months by the (*xauiination 
of* the judge, without recourse to the jury of twentydinir, or by 
their ow'u free confession, in which they acknowledge their oiicuce, 


(«> Tlu> Mirrur .says, jifti-r luciitiouhjg tho county court, " 'I'be other itiuuior fourt« 
.an; the courtf' of every I'HiI of the fee, hihJ 5n which they have cogwizauo’ of ilcVitiii, 
covciiant.s, and such siii.aH tilings which j'aa-s not forty sliilliiigs in vivliui, aud alfio oi 
tre.si.a,sse.s and ^ of <h<: fees between tiie lord’s i.laiiitift's and the tenant’s de- 
feudauti t/ <• fontm” tc, 1, «. 15). And cisowliere it w said, “ If rent-suit or oDici 
service be in linear to the IoihI of the fee, the ti imnt h not distrainaidc by his move 
able goods : but ii bchoveth to euimrion the tenants, to save their depositH ; and it 
tlitjy fit/ tbo siunnioiK?, tlicn 1t^y t-ho liWftril tUc siiitorH uro it* 

eeiged into the lorcVs luirids till they Justify thenwelvc.*^. And if tho lonl have not a 
proper court nor »uitor«j or hath not power to do jufttico to htw tUcii tins 

tsame may be done in the county or hiuidnxl or in the court, by a wnt of cuk- 

touiis aud services and other remedial writs. And if tho tenant hath wot anythtwg tf* 
aciiuit himself, the lord may seize bis land (c. 2, a, 10), If any of tlie paitios ^15-' 
that the juroi-s have made a false oath, or any jury, mi action o£.*tho attaint Iwlh, 
which is to be tried by twenty*four jurors, m that every false witness be by 

two jurt>rs*' {Mirror, c. tl, b. ^3), Here will be observed the prittripk on which ttie 
attaint rested, viz,, that the jurors were 'witfumn of their own knowledge, «o that it 
their verdict was untrue, it must have been wilfully «<> \ fot if they did nor. know, 
they had no business on their oaths to say one way or the other. If th<?y ««y V? **' 
oaths what they did not know to be true, was in efiect the same if they i^aid wimt 
thev^ knew not to be true. It is said in the Mirror as to the originaJ trial, l m 
usage is that the afarmative party, in aid of the court, c&nm the ncara-it creOiOJe 
neiijhbour to appear as witness, so that there be twelve men at learft of the jury pit 
ancient time ordained to be of the assize), of which if two men are by false verdiofc 
of them and of the other jurors, or if by good examination of all the jurors to one 
assent it sufficeth {Ibi<i>) 


» Bract, from 285 b. to 288. 


• Vide ante, 107* 
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and put themselves on the kind’s mercy; and in these different 
cases, the penalty was accordingly different. 

If they were to be convicted by another jury, it was first to be 
seen how many jurors Avere in the as.size (for they wore not alway.s 
the same number); each juror was to have at least two to convict 
him ; and the jurors on the conviction were to be at least, of as 
go(^d condition, if not better, than tho.se on the assize. 

When it was in agitation to pr<X!eed to conviction in tliis manner 
it was first to be considered who was in fault, Avhether the judge or 
the jurors; for which purpose the record was in tlie first place to 
be itispcctcil, for if the judge should not have diligently made that 
examijiatiou, which it was his duty to do, he himself might have 
^legligetitly left occasion of perjury to the jurors, and tints both 
would bo in fault ; perhaps it might lie with one of them only. By 
the record it would also appear whether the assize was taken in 
modxm uasmv or in nvxlum Jitrafw. If in the former Avay, the 
jurors were to try whether the verdict was (nn> or /nine ; if it A\as 
true, then it remaiiKHl in force ; if false, the jurors were to bo pnnishi'd 
for their false SAvearing. According to Bracton, a di.stinction Avas 
nnidc between a verdict that was falmm, and one Avlpch Avas called 
futunm : an for instance, if they gave their verdict generally, and it 
Avas not true, then it Avas what they properly called fnhum; hut if 
they gave a reason together with their verdict, and it avus not true, 
this AVUS called veredictutn fahmni, being only a wrong conclusion 
of the jurors, and so rather u false reasoning than a false swearing. 
The judge miglit somolimos go contrary to the verdict ot the jmo’rs 
Avhcu they spoke tlio truth and gave their reason for so doing. If, 
in such case, he knowingly deviated therefrom, the fault lay with 
him. 

If, upon view of the record, it appeared that the jurors, having 
declared themselves obscurely, had not been properly and di^goutly 
examined by him, or had answered his interrogatories not fully or 
doubtfully, or seemed to have been misled by some mistake, or to 
have spoken the truth only in part, in such cases, the remedy was 
by certijicatc and not by conviction ; tbe certificate being a proceed- 
ing whose object was to render certain and time that which Avas 
before dubious, erroneous, and uncertain (a) ; of this Ave shall sjiy more 
hereafter. 

In order to the conviction, as we before said, it must finst be seen, 
whether the assize was taken in modum assisc& or in modiim Jnraice. 
When the complainant or demandant propounded his intentio and 

(q) Here agaiu it observable how closely the Jf/wr follows Bracton., from whom 
all this is ** If jurors have obscurely, or doubtfully^ or not sufficiently given 

their verdict in any action or exception, or any of tbe parties be grieved thereby, 
there is a remedy by a commission of certificate, to make the jurom cunie again ; anti 
the parties who are the plaintifife ought to have under the seat of the judge, the pro- 
ceedings of tbe plea before it, and to^ show the defect and the offence of tbe juror ; 
in which case, if the judges by examination find it doubtful, the doubt is to be re- 
duced to certainty, and the obsciuity ^ clearness, and the error to truth, and so the 
firnt judgment is to be redressed ” (c. iv, s» 27). 
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maintained all the articles of the writ, ami the tenant excepted to 
both, by denying them in part or in the whole, the complainant wais 
then to prove them by the assize: ami as this was t» nu^fum anfiifnv, 
u conviction w'ould lie. Bnt where the extx'ption was of .such a 
kin<l that, admitting both the matter of the writ and the infaifh, 
yet it destroyed the action as a covenant or the like, theji the assize 
was taken, as has been often before mentioned, in mHhtm Jnruttr, 
and the conviction would not lie. Yet, if tl\o assize was taken in 
the absence of the tenant, and they found swdi mniter os would 
liave been good .subject of exception to the aotion. as a covenant, 
for instance, or the like; then the jissize being taken in tuvdunt 
osnisd', a conviction w’ould lie.^ 

A conviction, as we before sjiid, lay in all assi/es e.\ce])t the 
great assize ; and the reason given by Bracton why it ditl not lie 
there is, because when the tenant hud the choice betwr-eii the duel 
and the. assize, aud he had vohmtanly hetakeii himself to the latter, 
he should not be allowed to reject tbeir determination any more 
t])an when a person had cho.«on to put himself on a jury;- ami 
tlieivfore a conviction which was with a view to overthrow and 
r|ue.sti«)n such determination, was denied in both cases. Jlmvever, 
there was an excc}>tion in favour of the king, for when a jury had 
found anything against the king, Bracton says, that there might, in 
some cases, be a. conviction. There was no convictit>n ha' damages, 
but the remedy in ca.se of excessive damages was by a rfi/mde. 
Tile same ])or.sou.s wdio brought au assize, or against whom it was 
brought, might have a conviction; and it was, in general, to he 
licard before tlie judge who tried the assize, he heliig lie.st able 
to judge of the truth thereof.^ The authority to take an a.ssizo 
xvas thought co noiniue to carry with it that of taking oonvielions 
and certificates, without which an assize might sometimes not he 
complekdy taken ; therefore it was, that a conviction was tu be 
sfafitn et rccenter after (he caption of the assize; ami it could not 
1)0 had at a distance of time but by the special command of the 
king.^ 

The \vrit of conviction w^as to the following effect :~-Si A. feccril, 
d'c., iwic stwmumem', (tc., 24 legoJes milittH de viviueto de villd, dx'. , 
quad ffint coram jiuslitiaritfi niMrin ad jyrimmn amimni, tkc., rccofj- 
noscere si kdis, litc., disseisivit, as in the writ of assize ; unde ‘ 
A. qiicritui', quod juralores assisw novw dissemnos qim inde sum- 
uionifa fait et capta, inter eos corani justiiuiriis nostris nUhno 
ilinerauiibns in cornitatu, <fcc., faJaum fecerunt sax:rmnen(um. Et 
iniei'im diliqenter inquiras, qui fuerunt juralores Ulius asuisoi, et 
eos habeas ad prmf. assisam coram, pr(ef.^ <fie, Et surnmmem B. 
quod sit, d:c., auditurus iUam recognitwnem, d:cfi If nothing could 
be objected against this inquiry when the jury appeared, they were 
sworn, not as an assize but as other juries: — “Hear this, ye justices, 

* Vide aide, 335. ® 200 b. 

*/5i<£ 


^ Bract. 288 b. 289, 290. 
* Ibid. 291. 
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that I will speak of that which you req[uire of me, on the part of 
our lord the king,” &c. Then the judge proceeded to charge the 
jurors as in other cases. The entry upon the roll was thus: — 
Jurata viginti qiwduor ad convincendmn VJhvmil recognilura^ si A. 
injmiif et fsine judicw, <fcc., according t,o the form of the wiit; and 
then the nanxilio followed : — unde ialM qnerUiir, quod jurat ores 
talin ass'isw eaptw carani justiiiariw, &c.y falsuin inde fecerunt savra- 
mmlum, ed quod dixerunt quod proedlctm talis dhseisivit taleui 
injustA, &o., and so on through the narraMo and exception, if any. ^ 
Upon this writ of conviction it may be remarked, as a reason why 
it shpuld not lie, when the assize was taken in modum Jurata, that 
the form of the original writ in the assize was so inserted as to 
confine the inqtiiry to the articles of that writ whertius the point 
tried by the assize in modum juraicc was, generally, something 
collateral to the writ which arose U 2 >on the i)leading. 

As these twenty-four could not be convicted if they spoke falsely, 
and as the conae(pience8 of a conviction would bo very ]ienal to the 
twelve, great care was taken to examine the jurors diligently ns to 
all the cii’cumstances upon which they meant to proceed. If there 
was a difference of opinion amongst them, they might be afforced 
like the assize. If they were still doubtful, or declared plainly that 
they knew nothing of the matter, things were left to remain as they 
were. If they confirmed what the twelve had done, the judgment 
was entered thus : — Consideratum est, quod Vljuratores bcnhjura- 
verunty Ct quhd tenens renmneat in seisind, ct querens custodiatur, 
to be redeemed by some heavy pecuniary iienalty. If they found 
against them, the entry was, Consideratum est, quod prcedicti 12 
juratorcs maU juraverint, et qudd querens recuperet scisinam suam, 
et eUc tmens in misericordid, et Juratoi'cs (if they were iiresent) 
vustodiantur, if not capiantur. If the twelve had not been unani- 
mous in their verdict, the twenty-four might convict those who 
were on the wrong side, and acquit the others.^ After the verdict 
of the twenty-four, there issued writs of execution either to confirm 
the former seisin or to alter it.^ 

The punishment of the convicted jurors, though in substance the 
same, is more particularly stated liy Bracton than by Glanville,f> 
They were to be thrown into prison; their lauds and goods were to 
be taken into the king’s hands, till they were ransomed at the king’s 
pleasure ; they were to be branded with perpetual infamy ; to lose 
the terrm, so as never more to be received as jurors (being, 

as they then called it, no longer otheswdrth) nor witnesses. A 
^fference. was made between the offence of jurors ; for those who 
swore salvo visu, not having made it ; those who were added to the 
assize at the tipie of taking it, who could not possibly have made 
it; those Who, soon after the taking of the assize, had signified a 
wish to amend what they had done, and put themselves on the 

1 Brftbt. 292. * 291 b. . 

. * 292 b*, 293. » Vide ante, 131. 
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king’s mercy all such were not to he hramlca with iufamv, 
though they were to sulTor the other part oi the jiulgment. 

This was tlie manner of proceeding if there wjis no cx('e}.>tioni 
oflerecl to the conviction. The exceptions that might he «>tferwl 
were many. One was, if tlie person who recov'ored in the assize 
had not had seisin according to the verdict ; another was, if the 
jter.son serving the conviction had made a ilisseisiu of the identical 
land in <pie.stion. It seems that a conviction was oiteu pvi>secuted 
not t>utof any ho]»es of convicting the twelve and rect.>vering seisin, 
but luercly to extinguish, or at least deter payment of, the mi,9eri- 
rordui due in the assizc.- 

Jlaviug said this much of coar/c/ujHs, it remains to sIkiw what, 
was tlie nature of a eertidmie, which was tlie other . 
m(!thod of re- Con sidering the decision of the jurors in ** 
assize, and which was sometimes an introduction to tlic former. 
The writ to summon jurors ad cerltjicanduni was of the following 
import : — PnertpliuHn tUd, ijndd habeas corain Jasft.fiarii.'i, tfv;., 
i orpoi’a A. B. 6’., d-(\, recoifuilomm iwva; disseisinw et 

(■a/jbr coixoa, d'c., ad (.MumPicANurM pnrjldos Justilweias nostras, 
c('(\, de savranaado quod inde Jecertint. El interim pradielum 
(enemenlum. in munnm nostrum cxijie, d-c. Pracipinius eliam quod 
habeas, <£.'c., corpw.v hdis ad aiaHenduni inde eemside. rat lone m enrbr, 
A certilicate was sonietimes heard in order the lM.>tter to 
understand the record in assize, and after that it migJit he thought 
proper to resort to a, conviction. If the twenty-four were doubtful 
of obscure in delivering their verdict, there might also, after all, 
be a ccrtiticale of their record.^ A conviction might be brought 
by the heii', if the ancestor died after the cajition of the assize. 

Wo have before taken notice of the lenity shown to sncli jurors 
as wished to amend the false verdict they had once given. This 
had the effect of taking otF some of the consequence of tlieir jicijury. 
To this it may he adtled, that the jurors, of right, might change 
their verdict before judgment was given ; but afterwards, the only 
remedy was to proceed against them in a conviction.® 

As we have now done with assizes, and are proceeding to such 
actions as were triable by jury and otherwise, it may ofiiifr«rent , 
be proper, before we enter u^ii this part of onr subject, 
to say a few words on the different trials now in use : which, though 
apparently very similar, were so essentially distinguished as to 
make it necessary to attend to each of them with accuracy. 

It must be ob^rved that there were a^siztss of which enough has 
already been said,, yWfea; inqumtiotis, or iwpmts; and purffoliom; 
as when a crime was imputed to any one, a purgation amounted to 
a proof of his innocence. Besides these, says Bracton, there was a 
defence or denial opposed to a presumption raised, which depended 
neither on a jury, nor an inquisition, nor a purgation, but it was 
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when n pcrf?on averred somethin^?, et inde pi'oducit nectam ; upon 
which there followed a defence contra Hccluin or a (y««.S2-proof op- 
pased to the presurai)tion rai«ed by the secta. Such defence against 
a sccia wa« called a defence legem^ and consisted sometimes of 
a greater number of persons and sometimes of less in different cases. 
Wo have before seen the regulation which had been made by Magna 
Charta upon this head.i What was the nature of this sevfa and of 
this defence oi* denial, with the instances in whicli tlicy wore botli 
recurred to, will be seen more particularly in the se(iuel.2 For the 
present, let it sullioe to say, that in all cases of obligations, contracts, 
and stipulations, arising from the voluntary consent and engage- 
ments of men, as in covenants, promises, gifts, sales, and the like, 
where a secta was produced, which, U})on examination, induced a 
presumption only, he against whom the complaint was made, might 
defend himself per legem ; that is, he might produce double the 
number of persons which had been in the secta to swear for him, 
for when they exceeded the secta in number, they induced a stronger 
presumption, and the stronger presumption always overbalanced the 
less. But if the complainant bad a proof (for it must bc'obsei’ved, 
that the secta was only a j)resum])tion, not a proof), hs instrunuuits 
and sealed charters, there could be no defence per hgem opposed 
to such proofs. If, therefore, the instrument was denied, the credit 
of it was to be proved patriam, et per testes ; it being a com- 
mon issue for a person to put himself super pairum, ct tesU s in 
cartd nmninatos,^ Again, a person was not allowed this defence 
per legem in cases of evident and notorious trespass. 

We shall now begin to speak of such actions as were triable in 
Dower mide One or other of these ways. The action of dower unde 
mhn. nihil habet and the writ de recto of dower, were the two 
remedies still in use to recoyer dower, and seem to bo considered 
by Bracton exactly in the same light in which they arc placed by 
Glauville. The method of conducting them is more minutely 
described by Bracton, who also makes observations concei'uiug 
them, which are well worthy of notice. 

The writ unde nihil was said to be brought in the king’s court 
originally, and there only, because, should a question arise, whether 
the demandant was lawfully married, no one could write to the 
bishop to try the marriage but the king or his justicevS. The writ 
unde nihil was at this time made returnable, sometimes coram 
justitiariis nostr^ apud Westmonasterium; sometimes coram justi- 
iiarii^ nostris ad primamassisam, dim in partes illas venerint* If 
the party summoned did not come at the appointed day, nor essoin 
himself, the land was taken into the kind’s hands, as in defaults in a 
writ of right; aad if he essoined himself at the first day, and another 
being appointed, he made default, then also his land was taken, so 
that, in both cases, whether the default was before appearance or 

Vidtante; 248. * Bract. 290 b, 315 b. 296b. 
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after, tlie woman recoveroa her dower by defaiiU, either by the 
ina(/num cape or parmcm. voj.if'A 

When the parties apjK'ared in «>nrt, tlie wiilow* was to pro]>onna 
her in(enfw,ui perwn or by attorney, to this eflTect: — //oc rohtff 
oatendif Ji. (jua- fuif waw C'., ftr.. recitinjjT her title to dower, in 
pursuance of the >vords of the writ, concludiii^ it thus: — E( ai hoc 
cofjHoncerc volmrit, hoc f/mfmn ecii ei; et fti «?-«, hoM ^ojicunfem 
dhmtlouationcm ; or, wdiat was the same, and iudeo<I iIkj more 
common form, inde produvit mviam snjficicntiin. When the 
demandant had tlins exliibiteti her intenfh, the tenant mi}>ht de- 
mand a, view, by saying, Peto vimm ; anti after the essuins and 
delays attending that, he might vouch to warranty, or answer in 
person, us he pleased/’^ 

If the tenant ha<l no exception to the writ, then he might, in the 
next j (lace, call njion the demandant to produce her warrantnr. as 
was the jiiactice in Glanville’s time ; it Wing a nile, that no one 
slmuld answer a woman concerning her dower, unless she hronglit 
lier wanantof to show what right he had to the other two parts; 
and ag.‘un, that no woman should ans'wer without her warrantor. 
And therefore it. should seem, says Bracton, that as the son of a 
felon could have no right in the two parts, the widow of such h'lon 
could not make out her claim to dower in the other third ; nor could 
she come upon the chief loi'd, who held it as an escheat ]iro dvfcctu 
laeredifi; which was not the case where he took the esehent on ac- 
count of the last possessor being a bastard, and so not having any 
heirs, for then ho came in, as to the purpose of dower, loco hirrcdiK; 
and the widow could claim her d<»wer against him. The same 
might be said of an assignee of the fee, who being in loco fucralin^ 
dower might he claimed against him.3 

After thi.s the tenant might vouch hu- warrantor ; and if he did 
so, and the warrantor did not appear to the writ of mmi. ad imtranf. 
nor essoin himself, so much of his land was taken as was equivalent 
to the third part, by a capo ; and if he did appear after this distress 
(for it was no more), the widow recovered her seisin of that, and he 
had his remedy against the warrantor, whom he vouched.^ 

If no warrantor was vouched, and the tenant meant to answer to 
the action himself, he might advance, by way of exertion to the 
action, such matter as would entirely defeat the claim of dower. 
One great exception to this action was, that the demandant and 
deceased were not legitimo mairinwnio copulaitty or ne nnenw 
accouples in loyal mairimotiie^ as it was afterwards called. In this 
case, a w-rit issued to the bishop, commanding him to try such ques- 
tion, as a matter proj)erIy belonging to his cognizance. T Ji>on this, 
the bishop summoned the tenant to appear, and then proceeded to 
hear the witnesses produced by the widow and him ; and so ma^ng 
an inquisition in a summary way, he reported whether the marriage 


The distinctioB betweeit the maffnum and parvum cape will he explained 

when we come to speak more particalarfy of pxocess. . „ . , .ww, . — , 
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was lawful or not. When it appeared to the Icing or his justices, 
by the bishop’s letters, that the mawiage was good, then there 
issued, at the instance of the demandant, a re-summons to the 
tenant.^ If he made default, his land was taken by a purvum 
co/j[)G; to which if he made no appearance, sei-sin of dower was 
adjudged to the demandant. 

If the tenant admitted that the demandant was e.spouscd, but 
pleaded that slie was not endowed ; or, that she was espoused and 
endowed, but not od ostium ecclesue ; such issues were to be tried 
in the king’s court, and not in foro ecchsimtico ; for it would have 
been as improper to transmit tliese to the ecclesiastical judge to be 
tried, as the special issue, whether a person born before marriage 
was legitimate. In this case, therefore,- a writ of inquiry went to 
the sheriff to make inquisition of the fact in phno comitMu: 2 for 
though the marriage was, in such case, good, as far as concerned 
the legitimacy of the issue, it was not so as to give title to dower.3 

Suppose all the above circumstances were admitted, and the 
tenant said that the dower was given in a different manner than 
stated in the intentlo of the demandant ; as that it was not giv’^en 
in any particular land by name, but only the third jmrt generally ; 
how was this to be proved? In the first place, it became the 
widow to prove her intentio, and what she had there averred, per 
midientes et videntes, who were present at the espousals, and who 
were ready to confirm by oath what she said. If these were 
examined, and they agreed in what they said, this j)roof was abided 
by, unless the tenant had some stronger evidence to prove the con- 
trary. Suppose the widow had no proof, nor sufficient sccta, nor 
oven an instrument to support what she had declared ; then judg- 
ment was to be for the tenant, though he had neither proof nor pre- 
sumption for him, because he was already in possession ; yet if the 
widow had a sufficient secto, and the tenant only his own voice, he 
was not to be heard, though he was ready to . put himself 
patriam, but the widow immediately recovered by force of the secia,. 

Again, if the witnesses (that is, the secta) were produced on both 
sides, and those on one side declared their ignorance of the matter, 
while the others maintained the point for which they were produced ; 
judgment was given for that side, as the one where the truth of the 
matter lay. It was indispensably necessary, that the widow should 
produce a secta, or her demand would be totally void, and if the 
witnesses produced proved nothmg, or acknowledged that they were 
not present at the espousals, or knew nothing of the dower or en- 
dowment, then the claim was lost for want of proof, and judgment 
was for the tenant quod quietus r&c^t. 

If neither side had any proof, nor cohld raise a presumption by 
a sectat and both, in the words of Bracton, ofe veritate ponUnt se 
suBBR PATSiAMj jpro dcfectu sectcB, vel altei'ius probationis, quam ad 
ipanum uou habuerint ; then there issued a writ of venire jbeias to 

V^raoVSOS, 303. »jrW<fc 303b. ^ Ibid. SOi. 
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tlio sheriff in this form : i fam cx ipstn. ifulm cx (h‘ proximo 
viciuelo, d'r., venire foems roram JtiH(iiiariijii, duoileeiin li(H:ros\ 
d'c., ad ree<Hjnoscendum , <{'*<-., si. pro. -diet im A. die quo ipsam H. ties- 
]H}mavif, doiavd cam. norahmtim. de ioli imtneritK I'ci si doiavi 
cam de tertid parix omnium, hm’arnni, «{'»•., at idem J). died, fjuia 
fam pradiefz li. qndm pradicins ./>. jmsuerunf st, dex It may he 
here obs('rvc<l, tln^t Iho ii^sne, whetlier eiKloweil ad ereA-.vAe, 

wa.s tried on a writ of inquiry hei'oiv the slu'rill’ in plena i uiuilalu ; 
hut llie. issue, whether special or general eniiowinenl, was to he 
tried Indore the jnstiees at Westminster; as was id«» the issue, 
whether tnnlowed ex assensu pafris^ or n<it.'* Again, tin' issues, 
wdtether the husband Avas so seisttd as to be able to euilo\v,i and 
wlieliier the widow had received any part <>f her dower, Wi'ie tried 
on a writ (if inquiry helbre the sheriff. The reason of these distine- 
tions is not (‘asily di.scovered ; and perhaps either of such writs 
w'('re iiad at. the ekHdion of the parties. Tlie elect i‘>u of the {larties 
s(‘ems to have ilireiUed not only in these caso.s, hut id.so in the return 
of original writs, whieli. we have seen AvtTe sometimes < ‘)ram.Jndi- 
tinriis at Wesimitisti'r, and somelim(*s </f/ prirnam an.-tisam, without 
any apparent reason for such a variety. Tlnw wen.' sometimeK 
made in the alternative, and were retnrnuhlc at Westminster, Xist 
fii.^fitiarii pjijijs venerlnl ad ((ssisrnu, dh*. 

In c'onsi'unence of the stalt»te of Merton,"^ widow.s \V(>re to rccuva'r 
damages ; a.nd thereto^', w'hen they were to he put into ])o,sses.sion, 
the writ of .seisin had one of the hdlowing clansi.'s inseried liierein. 
After svisimnn Jaihi-re fm ias, they jidded. et simiiiler d sin-e dilnlume 
habere Jhida.s fot marras tput ci in cddein. enr/d na.drd taijtidirahe 
snnt pro ilamuis snis^ ipue ladndl pro injusld deb tdUrm\ (piaue pne- 
did us ei Jed I de prmlidd feri’d, cl dole su4; or in this Avay, H de 
ferris el eafaUis prudhdi B. Jieri fadas lot denarios^ et 'illos sine 
dibdianc h<d)eri Judas, d'c. 

Thus far of the Avrit of dow(;r wide niliil, commonly called 
the writ oj' dower. If a person did not recoA'cr hy this AVrit c.r right 
Avrit all she Ava.s entitled to for doAver, recourse was then of dowor. 
to he had to the writ of right of doAver ; which was a writ dose, as 
they called it, Ijecause directed to the warrantor of the widow Avhere 
the" plea Avas to bo heard ; where it remained till that court Avas 
proved de recto dejecisse; W’hen it might bo removed into the 
county court, and so to the superior court, as other writs of right. 

The intenlio upon this writ was different in the two cases, of the 
widow haA'ing never been in seisin of the land in question, and of 
having been disseised by the tenant. The conclusion in the former 
case AA'as et unde idem, <&e.,fuU seis-itm, (ftc., ita quod rm inde do- 
tare poltiil. Et si hoc vellet cogtioscere, <&c., as before in the writ 
unde nihil. El si noluerii, habeo siifficientem. sectam. In the latter 
the conclusion was, tolls me tryuste etsinej'udicio disseisivit, ei quod 
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ita fui inde doiata, et seisita Jioibeo sufficientem disrationaMfyncm, 
videlicet, talem sectam, et talem. Thus this differed from the com- 
mon writ of ri^ht, which concluded by offering to deraign the matter 
jpa* corpus talis hominis. Indeed, it widely differed from that writ 
in botli the above instances in which it. was applied ; a writ of right 
of dower was for the recovery of a life estate ; and the latter form 
of it was grounded upon a disseisin in the very words of the writ of 
novel disseisin : and accordingly, in this action there was neither 
the great assize nor the duel, nor, consequently, the essoin de mnlo 
lecti: all which were only in the proper writ of right. 

When the intentio was thus stated, and the tenant did not choose 
to call a warrantor, he might except to the action in various ways, 
and conclude his exception by et inde producit seviam, if ho had 
any, ; and, if there was occasion, by ponit se super patrium ; in 
which last case the truth would be inquired of by the country. 
When recourse was thus had to the country, in a plea dependin,g 
in the county-court, by the tenant putting himself on the inquest, 
and the demandant so likewise, Bracton says, some might doubt 
whether that court had power to proceed to take the inquest, ivith- 
o\it some special atithority ; but he thinks the sheriff had that and 
every other authority by force of the words in the original writ, 
nisi, tf’c., hoc fecerit, tunc vicecomes hoc faoiat, &c., and as in other 
writs of right he might proceed to take the duel, and in writs of 
jmticies to trv by jury, so he might take the inquest in this writ.^ 
The reason or the above doubt does not seem easy to be accounted 
for. 

In Glanville there is no mention of admeasurement of dower, but 
where the land all lay in one county. It had now become the 
practice, where the land lay in several counties, for the admeasure- 
ment to proceed in the king's court ; and for all the lands to be ex- 
tended and valued, as well the two-thirds as the third claimed in 
dower, and for such extent and valuation to be transmitted to the 
justices. Where the land lay only in one county, the old writ was 
directed to the sheriff ; upon which there was the process of cape, 
in case of default ; and the complainant stated his intentio, with an 
inde producit sectam; to which there were exceptions, and the 
matter was at length tried as in other actibns.2 

As a woman had not, what they called, the proprietm, but only 
the use and enjoyment of the land for her life, she was 
T** not to commit waste, destruction, or exile upon the free- 
hold ; and therefore, in taking such reasonable estover as was allowed 
her in the woods, for the purposes of building, firing, and enclosure, 
she was to be careful not to exceed such liberty : and if she did not 
listen to the i^monstranoe of the heir, or person who had right, 
there might issue a writ of qvdd non permittat to the sheriff ; being 
a sort of injunction, or prohibition, not to permit the widow qudd 
faoiat vastam de terris quas tenet in dote, dec., ad ecchceredationem 
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■ipsMs, tOr;. And if she did not obey the injunction conimunicatcd 
to her by the .sheriflf, she wa.s attached by a writ : Pone per vmitum 
el sidvoH <fv., (jttiid fti’f vora7H tiohk I'd Jtiuftftm'itff iiadrui, 

tt'c., odemura ijtim'e JeeU vadwn, <£v., eonfra jtrohibih'onem nodram, 
itc. And if she did not appear at tlie tlay, the roj^iilar process of 
attjichinent wouhl issue, Avith a permission, if .she pletiswl, to lianA 
one essoin dc mtdo vcmaidi after the first attiiciunent ; after which, 
and the appearance of failh parties, the complainant stated his 
intvntuK the same as in other jiction.s. Ttdin querUtti-, td aintem 
quod <uim mulivr ivurot in villd (anknn ivrrum 

TKtiuinc dotis, ((de/vc.if vna/tan, cf. talent deMtrm-fkmem, tCr., boscum 
et fiervoH veudidit, ijardimnu extitqxtvif, lic., ad exhoredixtiouem Udis 
hcrediN ad va/eufiam tanii, el hide produeif seatauu «fe. This was 
the nature, of the intentio. To this the widow mi^ht answer us 
follows; Et tidifi luulier I'cntt, et defendil vanillin, veinlitioncni, ef, 
exiliuin contra tafcni, ct secioni mam : et quod, nihil inde vvndidil, 
ncc aliquid tale fecit ad. exluvredaiioneni toUn hivredin, tfc. She 
might uclcuowledge, quiid domim vetuHtate corruerit, <&c., aud ni dr 
bonco eepit atiqnid, non cepit ihi nm. rafionabile e.ntoverinm, tf’c., 
and then c<,niclude. et quod nihil umplim cepit, ricc alio imido, pmil 
sc Niiper palriam. : for .slie could not defend herself j.icr Icqcnt, says 
Uract<ai, because wlien an injury was done to any corporeal thing, 
which was manifesl. to the "view of everybody, a person was not 
ponuitted to deny it in that way, lest the oath of his nerta might 
go to ]H’ove the eonlrury of that which was evident to ev<*rybody’s 
senses; and tlaunfore ho recommends, that in this {ictiou thorn 
shouhl ahvays be a regular view ; and then the damage also might 
be a.scortained with some exactness.^ 

If a woman was convicted, by verdict, of making Avaste and dc- 
struclioii in Avoods, the j)enalty to Ik? inflicted on her was, that sho 
slnjuld in future be so restrained a.s not to he permitted b) bike 
even hei>rcusonable estover but by the view of the foresters of the 
lieir : and in some cases, the court would appoint a forester ; for 
which purpose a Avrit had l>eea framed, aud is to be stHjn in 
Brae ton. ^ 

Waste might be committed, not only by a tenant in dower, but 
by a tenant for life, and by a guardian. If a tenant for life 
exceeded the measure prescribed to a reasonable estover, he went 
beyond what ho was entitled to ; and so far encroached upon the 
proprietan; and was, therefore, guilty of waste, unless the waste 
was too small to be worth an inquisition. Of wliat magnitude it 
ought to be, to become an object of judicial inquiiy, depended, says 
Bracton, u|3on the custom of particular places.'^ A guardian com- 
mitting waste was to lose the custody of the land,* to make amends 
in damages, and bo in misericordid regia; wliich was different 
from the penalty on a tenant in dower. In case of w^te by a 
guardian, they proceeded as before stated of waste committed by a 

» Bract. 315 b, 316. • Ibid. • md. 316 b. * Vide ante, 236. 
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tenant in dower ; by a writ of quod non permitiat; and after that 
by attachment.! 

Of these terms, waste, destruction, and exile, the two first signified 
the same thing ; but exilium meant something of a more enormous 
nature ; as spoiling the capital messuage ; prostrating or selling 
houses ; prostrating and extirpating trees in an orchard, or avemio, 
or about any house: all these were considered, say-s Bracton, od 
maxvtmrn deformitatem ; a.nd as they either drove the inhabitants 
away, or had a tendency so to do, they were called exllmmd 

If the heir aliened the two-thirds of the land, and attorned Iho 
service of the dowress ; and if he afterwards, on the death of the 
tenant in dower, intruded himself, or if any stranger did so, the 
vendee might have a writ of entry, grounded u])on .such iuh nsion.'^ 
We shall now treat more fully of writs of entry, whioli have boeu 
Of wits of so often alluded to in the foregoing pages. As (jues- 
cutiy. tions of possession wore determined by assize's and reexeg- 
nitions, questions de proju’/c/aye were decided, says Braedon, in writs 
of entry by a, /wry, upon the testimony and proof of those who could 
prove the case de visit suo pwprio el auditu. This was, Avhere any 
one claimed his own proper seisin, or that of his ancestor, which seisin 
ho had demised to some one for a term of years, or for life, arid wliich, 
of course, after that term, should revert to him ; in which case, he 
could not have an assize of novel disseisin to recover it, because he 
had not suffered a disseisin ; nor an assize of mortauncestor, 
because, if the term had been for life, the ancestor could not be 
said to jiave died seised in his demesne as of fee, while another had 
the freehold ; though indeed he might, if the term had only lieen 
for years. 

And this action lay not only against the person himself who had 
the term, but against all those who had an entry within the degrees 
and the time limited to this action. This action was allowed within 
the third degree of Idndred, and within such time as could be testi- 
fied de proprio vim ei auditu. It held not only in the above 
case, hut where a person had his entry per alium, who was seised 
in right of some other, and so aliened ; as where a canon aliened 
without assent of the chapter, a wife without assent of her husband, 
a husband without assent of his wife, and the like ; it held also 
against those who gained their entry through tlie medium of a 
guardian, or bailiff only, who had no right to alien. 

The most general form of a writ of entry was that which sup- 
posed the person qgainst whom it was brought, to have holden the 
land ad terminnm qiti preeteriit • upon which writ there might be a 
narraiio, containing such special matter as constituted the merits 
of the 0^. The following was the form of this writ ; Pracipe A. 

ei sine dilatione reddaiB. tantiim terra cum p^tinmtiis 
%n villdySic., quod idem B, ei dimisit ad terminiim qui pniETERiiT, 
ut dicit; ei nisi fdo&rU, et B, fecerii ie seeurum die clamiore sm 
VBraot, S17. » /5ti2. 316 b. S 2bi<1. 317b. 
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proffcqncHfJo^ Umc sum. pen' hon. sum. prirf. A. quml sH eoeamjusii- 
/iariis nosfris ad pn-imam msisam, ciim m qHoies ilhs wnerint, 
•>.densnrns quare non fecerit tf'c.’ 

The pn^ecss upon tliis writ w’as the same as on a writ of x-ifrht ; 
except that tlie tenant wlio might have the e.s.si.>iu de mnlo veniendi, 
could not have thatffc malo /erff, unless the writ of entry was turned 
into a writ of riglit by the narnifu), or counting Jipon it, propter 
foniiisHhiKrm iurjrfus'Nuni. on account of such a Icjigth of entry as 
could not be pvovecl visu propria et auditu, but only by that of 
some <aie else. If it was I'oason able that wiieti this writ of entry 
beeamt^ a writ of right, it should have all the eou.so<pieuc('s atteml- 
ing that writ, who.se nature it luul a.ssumed by the manner *»f 
counting; so likewi.se, ou the other hand, when a writ of right was 
turned in1(» a writ of entry, as hapjKuied not unfrecpiently, it entirely 
ceased to he a writ of right in all re.spocts, and there was no longer 
therein the es.stiin de )/udo Jicti.’^ 


lietoi e nior(> is said eoncerning the (hango of a writ of entry into 
a. writ of right, and of a writ of right into a. writ of entry, the reader 
juust recollect that the writ (»f entry lias already been spoken of as 
an invention since the time of (.Hiauville; and was contrived, no 
doubt, to avoid the nee<‘ssity of recurring to the duel and great 
assi/,<', whost' determination could never afterwards be re-e<>nsidered. 
Thus this new wa it was franusl in the nature of that for^ which it 
was to be an occasional snb.stitutc ; and so great an allinity was 
still flisf.-ernible between them, that we sw, in these' and many 
otlnu' in.stances they were ctmveiiible, that is, either ot them might 
become tbe otbei- to all intents and pnr})os(;s. How that was 
efiected, will be rendered clearer by a fexv instances. 

Wheii it was attempted to convert a writ of right into a writ of 


entry by the counting, and the demandant said, that ho was reatly 
to jirove it by a Jury; yet it was in the election of tbe temuit 
wlietbcr be would I'nt biinsclf upon the jury to try the entry, be- 
cause be had three remedies ; for he might either defend hiinsclf 
by the duel, or put himself upon the great assize to try the right, 
or upon a jury to try the entry. Thus, as it was at the option of 
the tenant to choose which of these he ])lea6ed, the writ of right was 
not chanced into a writ of entry (notwithstanding the counting), 
till the tenant luul chosen to put himself on a jury to try the entry ; 
ixs for instance, if a writ of right was brought containing the words 
necessary to include the Jus meruni ; and then there was added 
tliis clause : £t in tjuam non hahet moRBSsm nisi per tahm ante- 
cessorem sunm, qui tcrtani iUani ei dimimi ad certum 
<£rc., though these were words perfectly proper to bring in question 
the entry, and though it vras within the time ^ prove it pr^f'wvisu 
etawUiu; yet a writ of right would not, by so doing, Iw^nae a 
writ of entry, but would continue as it was, unless the tenant volun- 
tarily put himself upon a jniy to try the entry.® 
iB»ctwi,3i7b.,3ia »jwrf.3ia. 
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A writ of entry was sometimes changed into a writ of right, not 
by choice, as in the above-mentioned change, but through neces- 
sity ; either propter Imgissimum inoressum, the great distance of 
time at which the entry was alleged, or propter donum ct feoffa- 
mentum. That was called longissivnu^ ingressus, wliich could not 
be proved jpr<^nb vim et auditu, but was obliged to be proved by 
tradition ; as de vim et auditu patris^ who enjoined his son to 
give testimony thereof ; in which case, out of necessity, from the 
want of proof, the tenant was forced to put himself upon the great 
assize, or defend himself by duel. Thus, suppose an entry was 
laid so far back as the time of Henry II. or later, yet so as not to 
be within the limitation of a writ of mortauncestor ; as suppose 
thus : Et unde A . non habet ingressum nisi per B. qni non nisi 
cfmtpdiam inde habutt, <&c., and then was added, cf. mide pnedivlus, 
dkc.yfuit seisitu in dominico mo, ut defmdo, et jure tempore- tuUs 
regie capiendo inde expletia, (frc., et de tedi deseendit jus, dc., ns in 
a writ of right ; in this case, the tenant was obliged to put liim- 
self upon the great assize, or defend himself by duel, for want of 
other proof : but, would the distance of time allow it, he. might, if 
he chose, have put himself upon a jury to try the entry.^ 

Thus far for the change propter lotigissimum ingressmn., or the an- 
tiquity of the entry. The other, premier donum et feoffamen turn, was, 
where a feoffment was opposed to the entry, which might be stated 
in, this manner by the tenant: Defendit tahm ingressum, ct dicit, 
qubd habuit ingresmmper antecessenrem ilium {de cujus seisind idem 
Betrus petiit terram illam) qui de terra ilia feoffavit cum tenend.um 
pro homagio et servitio mo, et quod tale fuit jus mum per jeojfa- 
mentum et non per talem ingresmm ponii se in magneim assisam; 
upon which the assize proceeded to try the issue, whether the 
tenant had more right to hold the land for the homage and service 
by reason of the feoffment, or the demandant to liold it in demesne.2 

To return from this digression upon the reciprocal changes, of 
writs of entry and writs of right ; and to go on with the manner of 
proceeding in a writ of entry. The process, as avus before said, 
was the same as in the writ of right, and therefore need not be 
particularly noticed in this place. When both parties appeared, 
the demandant was to begin by stating his intentio. If he vf 
only a tenant for life, he was to claim the land, ut jus meum jpos- 
sessorium ; if in fee, ut hcereditatem; and then go on, in qvimi 
talis^ iion habet ingresmm nisi per taJmi, dbc. To this the tenant 
might answer by denying the right of the demandant per talem, 
and say, that he had not an enivy par ' talem mentioned in the writ, 
but per odium Udem ; and of that he might put himself upon an 
inquest. It appears from Braoton that this inquest might be 
taken before the sheriff, and the cmtbdes placitorum coronos in plena 
comitatu; and then there issued a writ of inquiry to the sheriff; or 
it might be coram nobis, or coram justitiariis nostris apvd Wesi- 
i Bract. 318K 319. 
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'nionttsterutm : and in that case, there was a writ of ventre fhciaf), 
as it is since called.’ Whether this matter was to be tried' before 
the sherili, or Irefoi'C the justices, depemlod probably u|m>u the 
return of the original writ, wliioh we ha\»e seen had soinetimes the 
one, and sometimes tlie other return; or it might }K'r!mp.s be at 
the option of the party to choose the sheriff; or "the justiee.s might 
reserve only such questions as were thouglit to be of givafc <lilU- 
ciilty, to be trical at the bar of the court : but that in a eommitiw 
phicitnm the jurors should be, summoned to fry suol» an issue 
vvram nobis, seems very particular, and not easily to be aceoimted 
for.- When a pnveipe was returnable be£c>re Uu/justi<res assigned, 
the issue was, most jn-obably, triotl lu'fore them also ; and probably 
it rested merely on the option of the <lemandani whether the origi- 
nal writ should have the one or the other relurn. It was not imusuivl 
to cause a. jury which had been summoneil before tin? justices 
assigned, to bo removo<l inU> the sujrerior court at Westniitisb'r ; 
for which jnirpose there is8ue<l a .special venire /ttrios; and if the 
juror.s ma<le <lefault, a fmbeos corpora recoijnitoriini, which had some- 
time.s a e.lause dircctitig the sheriff to fill up what vacauoi(;s had 
ha])]ienc(l among the jury by death or otherw’ise.'’ 

We have above siippo.'icd that the issue wont to a jury t(» 
tried ; but before this, it was necessary that both parties Kb<»uld 
take such s(e]).s to prove, or raise a presumjdion in support of their 
allegations, as was re(juired in other actions determinable by jury. 
The iiitentio was not in this, any more than in other actions, to be 
taken on the simplex loiptelo,* of the demandant; he must produce 
proof, if he could ; or, if ho coiild not, he must raise a presumption 
by a sceta, which was ojwik for the other si<le to defimd per leijrm., ”lf‘ 
the demandant had neither, the tenant had no need to answer tho 
action at all, and the writ was lost ; unless, says Bracton, as some 
thought, he might, and ought dc fj-nditl Jnslifiaritmim, to Ik? 
assisted by a jury of tho country (a), liut this was be otdy upon 
some good cause Ixjtng shown : either that the instruments on which 
he relied for proof of the matter were lost ; or that he had them not 
at hand, or could not get them without difficulty, to make u.se of on 
that occasion. In such cases, it seems, the court w-ould direct the 
matter to be tried by a jury; and another day would accordingly 
be given to the parties.^ 

(Vt) “If * siiitoi-8 ’ of the manor or the htiwlre<! w<*ro tenants of one or other <»f tin? 
parties,, it was recognised as a good cause for the removal of tho case into the king's 
court, which couhi award the to h 0 not of the county genoi-aHy, but of font4t 

other vill or hundred, so as to exclude any from the particular place in (question ; 
as it was, if the case came into the county court, the case might come before some 
of the suitors of that very hundred or manor whom it was <U-aired to exclude 
{ Fear-ji?oojfc, 3 Henry VL, 39). So, if the case interested a corporation, or some per- 
son who was lord of the hundred, or the hundred itself, the case would be removed 
into the king’s court, and the jury be directed to coma from another hundred, not 
from the county at large (Year-Book^ 15 Edward IV. c. 3 ; 22 Edward IV^ 3 ; 31 
Amzity 19. Trial jper/mfa, 109). 

1 Bract. 319 a. b. 

* Bract. 3^ b. 3^. 


^ Vi 4 U anie^ 244. Magna Charts. 

^ Vide ante, 24a * Bract 820. 
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If the parties did not go to issue in the above way, it was be- 
cause the tenant chose to except to the action. The exceptions he 
might make were many : he might say, that some one else had 
more right tlian the demandant ; that another made the demise, 
and not the jjerson named in the writ; that tlie term was not ex- 
pired; or, if it was expired as far as limited by one instrument; 
that it had been enlarged by another, which he then exhibited ; that 
the time exceeded the limitation in a writ of morhuincestor, and 
therefore the proof would be defective. These and numberless 
other exceptions might be talcen.^ The tenant might vouch to 
warranty the person per quern he had his entry, and tliat warrantor 
might vouch another ; and so on, to the fourth degree, but not be- 
yond. 

The writ of entry lay properly only against a freeholder ; that is, 
one who had an estate for life, or in fee, or in foe-farm, and such 
only was considered as properly tenant. However, in trutli, says 
Bracton, if this writ was brought against a farmer, it would not 
fail, for he might call his warrantor ; and if he defended him, the 
farmer would retain his usufruct : if not, ho might have.hi.s resoit 
to the warrantor, as far as his usufructuaiy interest went ; and the 
warrantor over against his warrantor, as far as his frca'hold interest 
was concerned (a). Notwithstanding what Bracton here says con- 
cerning a farmer, ho afterwards lays it down most positively, in 
conformity with what was said above, that a writ of entry wonlil not 
lie against one who held for a term of years, hecau.se ho did not 
hold the freehold in demesne, but only the nsnfi'uct ; and much 
less would it lie against a tenant from year to ycar.2 
'The writ of entry ad fermmum qiii pra^Uirut, which wo have 
Bifforont kinds liitherto beou spcakiug of, lay for that person who had 
thereof. hiuiself made the demise: when it was hronglit hy the 
heir of the demisor, it was altered accordingly; as, m quod, dx;., 
non hahet ingress'um 7iisi per talem, cni talis pater, or whoever the 
ancestor might be, illud dimisit ad terminum qui pradcriii, 

Thus wore writs of entry varied according to the circum. stances 
of the case upon which they were founded ; and some of them 
received appellations from the effective words in the writ. Ouo 
was afterwards called a cui in vitd,; which was brought by a widow 
when her husband liad made a gift of her inheritance. This writ 
was in the follovying form: Frcecipe, <£c., quod, dtc.,r€ddat tali, 

(a) The tenant might pray in aid a third party, Thne, in a writ of entry, when 
the demandant alleged that the tenant only entered under one G., who Inid wrong- 
fully diaseised the demandant ; and the thii'd party, G., could come forward and 
show that "he had the reversion in fee, and piny to be aliowed to defend his right 
{Year-Booh^ 3 Edward IL o. 64), It was a great principle of the common law, carried 
out by a statute of E’dward I,, not to allow the ri^ht to the inheritance to be debated 
and decided in the absence of the party entitled to it, if he chose to appear and defend 
it. Alter the lapse of centuries, the same great principle of procedure still prevails 
and applies ; and thus the pi'esent practice to let in the landlord to defend an eject- 
ment, which Lord Mansheld in his time ti*aced to this ancient doctrine of the com- 
mon law ; so endcLring is a principle founded on substantial sense and reason. 

1 Bract. 830 b. *J6tU321. Vide anU, m, 20Z. » Bract. 321. 
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qncv fuU tixor Mis, (t'c.,qnitiu flainni tm' Jim htvraiifofcin fttutm ; 
i't tii (jwxnt p'lXvdwtHs UiJis non hnhtt (mjixio^^mn nisi (n v pnvd. 
quom/am virnm snvm, qui iUad ei diniisit cvi ips.v tx vita si a 
COXTUAOICEUE no7i jK>(nif, ((V.^ T!iv answt'r to tlii.'i actitm 

was', that the wife appeared on siieh a day •[H^rsonally in the kinji'’.s 
court, und there, ot her fix'c will and consent. ‘rraiUed and con- 
tinued the gilt made bv tlu^ husband ; for ja'oof of which the 
j’ecoiil t,heret>Jr wa.s to be insjieetod, when* there caight to be special 
meutiuu made that the W'oiuan couseuted ; up<»u .sui'h eonsiast, says 
Bractou, a chirographnin was made, which, t<>gelhcr witlj the 
r(cov<l, w'as now vouched; for it was a rule, that tlie reconl, 
witlaait a chirographum would not bar the widow's action, in 
other wiirds, tliis wa.s a plea of a line. If a gift Iw the hu.sband 
was what they called voifOikay, it was nut valid withouf the abovi- 
eireuuisiauee of the woman’s consent sigiiiticd in court ; but if tlu; 
gift had been made, a.s tlu\y called it, in cfncuu l«>urshi. < / //erc.v.sYf?v/, 
a.s to a son, <tr with a daughter in marriage, then it was hiudiug 
U}>on lilt- wife willumt these .solemnities. 

Again, in case of a voluntary alienation of the wife’.s laiul l)y th<r 
husband, if slie died before Ijiin, then the seat who was h<‘r heir 
might ha v(* a writ <)r entry in tlie following words: In tp/nnf non hohvt 
in<iri‘ssitiji nisi pi /• /ohm virnni ipsinsfofis,('nJn.s/nii-i-s ij/sc i‘n/,<pui 
illom f’i rend id (/ in. lo'/d nnd (vi prodivto /t</is in ri/d.nitd. t-on/i-ir- 
iiiiire non potni/, (fv,-* If u seeond hushand aliened the wife’s 
dowt‘r l>y her first hu.shaiul, she might, after his <leath, have a writ 
of entry, (fuoin, c/otnot c,s%sc ro/iunfddh in, d-r., <■/ in quoin prodii^fnn 
/o/in non /odn't imjrn'snnt nisi )nr her se-eond hushand, f/ai 

Hind <:i dimisil, c-ni i/nso in did s-nd conlrodia rn non pofnil, d-i-., 
and the heir of lun* first hushaml, in case she <lie<l before her 
second hu.sband, might have a writ of entry applicable to tbe 
nature of liis claim, wlicther the secoud liusband held hiinsu'll' in 
seisin, or the wife had aliened: Jit quoin non Udiet inqvnssntn. nini 
'per hdnm, qni Hind, ei dimisil, el qui Hind lenu.it m doUvi. t,afin 
nxoris, <Cc., or, nisi qn-r Mem, qnw full iixur Mis, qu(v- illud l.ertuil 
in dotem, d'cA 

The cases in wliich a writ of entry w’as the proper remedy, w'cro 
very numerous. We shall enumerate some of them. If an abhot, 
prior, or bishop, demised without assent of the chsiptor, or the 
chapter without assent of those wliose assent was required by law ; 
then there was a writ, ncm Tiahet iuf/ressum, nisi per tahm quon- 
dam abbatem, dtc., qui Hind ei dimisU smE assbnsi: CAPiTtiLf,*'' and 
the like. The writ here mentioned was called a writ of entrj' sine 
assmsu copitnli. So if a wife demised without assent of her hus- 
band, non habet ingressum nisi per preed. Mem wmlurem, qwe illud 
ei dinimt sine assensu ei voluntate preedicti Mis quondam viri sui, 
dc. So if a bailiff demised without the consent of his lord. If a 


» Bract, 321 b. 
« Ibid. 323. 


* Ibid. 321 b. 322. 
» Ibid. 322. 


» Ibid. 322. 
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tenant was convicted of felony, the lord might have a writ to re- 
cover his escheat ; Non habet ingressum nisi per G. de N qui earn 
TENUiT, drc., ET qUj®, &o., ESSE debet ESCH^asTA propter felonimi de 
qud idem G. (&c., convictm fait et damnatus, et qtiam t&rram idem 
C. dimisit, (fee., which was called a writ of escheat Again, if any 
one had his entry by one who held in villenage ; by one who was ‘ 
non compos sui nec mn(B pientis ; by one who held only for life, 
whether in dower or per Ugem teme ; the remedy was by writ of 
entry. In cases of a writ brought by the reversioner after an 
estate for life, the writ, after ut dicit, always had these words : 
unde querituT, quod ipse talis ingvste Ei deforoeat, from 
which words the writ was afterwards named quod ei deforceat 

A writ of entry lay, if any one intruded into the inheritance ; 
non hahet ingressum nisi per hoc, quod ipse se intrusit, (tc. If a 
man aliened land of which he luul the custody ; non hahet ingressum 
nisi per G. <pd non nisi custodiarn- hide heihuii, dec., with some 
small ditleronce in the words when the heir claimed of his own 
seisin, and when of his ancestors; dnm idem li.fuit infra atatcin hi 
cmlodid; i^c. It lay when ji common of pasture was demised ; non 
hahet ingressum nisi per G. {cvjus hccres idem li. est) (pii pasiuram 
illam ei dimisil, ad temiinum qui praderiit, (fc*c. But it only lay of 
a common in certain/^ These, in addi^on to such writs as have 
been mentioned in the former part of this chapter, are all the writs 
of entry to be found in Bracton. These are applicable to very 
many cases of ouster of freehold ; and from the general conception 
of dd iaminmn qui preeteriit, and the infinitude of circumstances 
and situations which might be included within those general words, 
it was possible to make this remedy much more universal. 

We have before examined whether a writ of entry would lie 
against a farmer, or tenant for. a term of years.® Wc shall now 
seo whether it would lie for persons of that description. It is said 
by Bracton, that a farmer wdio had demised ad iarminum qui 
tcriit, might demand his own seisin, though he had no right in the 
freehold ; for he had a possessory right of some kind or other ; and 
therefore according to our author, was entitled to an action 
grounded upon his own demise, and his own act. A writ of entry, 
however, brought by one who held for term of years, or for life, 
could never be turned into a writ of right ; it being a rule, that an 
action upon the posseiSsion, merely, should never be turned into an 
action upon the right, nor S con,verso.* 

Notwitstanding what was before said, of a writ of entry being 
liniited to tho time to which a writ of mortauncestor was confined, 
there was a case, where, of necessity, and because no other action 
could be had, tiiis writ would lie beyond that period: as where 
one who held only for life, demised for a very long term, which 
exceeded the period of a writ of mortauncestor ; and then as he 
liad not such an interest as would entitle him to a writ to try the 

» Braot. 323 b. * Und. 824, 324 b. » Fide ante, 393. * Brtct. 326 a. b. 
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luero right, he was allowed to try the enti-y hy a jury ; as also was 
a tenaut in fee, in the like eircumstances, who could not eonnl dc 
imi ei exjp/c/tVs, which was always ncee-ssary in a writ of right.* 
Another limitation of this action was tlie degrees within which 
it was confined. It never wa,s alkoved beyond three degrees; whicli 
were reckoned in this way. It' the writ was of the kinrl Ave men- 
tioned first, od fenuinnm. ((ui pmferiU, on the demandant’s own 
demise, this was one degiee. Jf the tenaut was said to have his 
'entry /xt such a one, that constituted two degrees. If the entry 
was PKR such a one, t^ui tiie land in (Question Avas demised by some 
ancestor of the demandant, this Avas in the third degree.^ A writ 
of entry Avas not allowed beyond this, and the parly must, in case 
hi.s demise Avas further removed, have recourse to a writ of right. 
It is stated by Bracton a.s a que.stion, whether the passing of land 
from an abbot to his successor Avas counted a.s a degree, in like 
manner as from one heir to another; and he thought not: fm- 
though the person was changed, yet the dignity and capacity, which 
was the princij)al consideration, remained tlie samc.'^ 

i Jinict. 32G b. ’ 300. •> Uruct. 321. 
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Having gone througli assizcR ami recognitions, which Avent upon a 
possessory right, to recoAW a man’s own .seisin, or that of his ances- 
tor, and also suits np(»n an entry, it remains only to speak of an 
action for the recovery of a right and property gronmlcd either 
upon a man’s own seisin, or that of his ancestor, aa'Iio did not die 
thereof seised; in Avhich action both the right of possession and 
the right of property Avero dctei’minahle ; and after judgment 
therein, either upon the assize or duel, no I’econrse. could he had to 
any other remedy, the judgment being, that the domandaut should 
recover seisin to him and his heirs quietly, as against the tenant 
and his heirs for ever.i 

The Avrit of right and the proceedings fhereon are treated more 
fully by Glanville than any other action ; but this, as Avell as otho' 
branches of learning, had made great advances in improvement 
since the time of that Avritor : these are stated very minutely in the 
great autliority by which wo are so much assisted in our inquirie.s 
(luring this reign ; and Ave should not fulfil our duty to the reader 
if Ave Avithheld such further informatiou as can he derived from 
that source, on so important an article as the proceeding in a writ 
of right. Should the reader be a little retarded by sometimes 
recurring to what lias been before said on the same subject, it is to 
be hoped that, on this, as on other occasions, his patience will be 
rewarded by the neAv lights which he will thence receiA^e, to guide 
him in the future progress of this history. 

The writ of right to the lord’s court underwent no change in its 
■Writ of right language, though that in the king’s court 

in the lord’s had some few words inserted which were not in it in 
court. Glanville’s time (o). The words wliich mention the 
land to be held of the king in copiie were probably added in con- 
tsequenco of the provision of Magna Charta about prcecipes in 

iBraot. ^h. 328. 
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capife, Avitli design to show tlial the present was a proper sui^Jt'ct 
for the king’s court, and not within the ])rohihition of that, net* 
The writ ran thus : tf'c., quod, d<\, mMif, 

tt'rrn‘, quod clantaf rs.se jti.i ut luVi'dlikiicut fuiam, et tifuero t/r uobi^i 
itt rapife ; e( wide querdur, .Or,, and so on, as in the old wiit; 

only the return Avas eomm. JiM(ifdirii,s <ipttd irv^/momh^ 

ierhtuK'^ 

Since the provision o\ ^hujua al)<>ut finwipt s in vnpifv^ 

Avrits of right Avere, of course, more g<>nerally brought in the lord's 
court, and from thoncoAvore ivinovotl to the county, and sometimes 
to the superior court. The renn»val to the ccnmty was allmved only 
AA'hen the lord A\ai.s prove<i th- eerfo th-/cci,ssf.' IMany were the 
occ!isi<ins Avheu this failure of justice might l)e saitl to happen ; as 
Avheu the deJorceaut claimed ti> hold of a dilVevc'nt lord from the 
(lomamlant; Avhcri the real lord had no conrt, «>r refuseil to hear 
the oanso, or m> one was in court to hoar it: in Avhieh cases, 
recotu'se could not bo bad to the child superior lord, because the 
Avrit dirc'Oled jairticularly, .yf, tfc., non fejm'd, viOE(H)Mf?s hoc fav.ud. 
Again, if a per, son Avho lived out of the lord’s juiisdicliou Ava.s calleil 
to warranty, if the deforceant essoined himself dv undo hv/i out of 
the limits of his Jurisdiction, where the four knights eould not 
make the view; if the tenant put himsedf on the, great assixe: all 
these, and an intlnitude of other matters, Avere causes of removal, 
as producing a failure of jastice. Thi? method of proceeding in 
the lord'.s court Avas diliereut in ditferent place.s ; only in praying a 
view, A'ouehing to warranty, anil somctinies i»» jileading, in waging 
duel, and in some other matters, the course of the king’s court was 
ohserved.3 

"VVliori the officer, or sorjeant Bent by the Hberifi’, had aUested in 
the county court that there Avas a failure of juBtice in the loril’s 
court (and the officer’s report in this point was a record), then the 
demandant prayed the j udgmont of the court thereon ; anil accord- 
ingly the tenant Ava.s commanded to ho summoned to answer at the 
next comity court, at which time they might either apjiear or 
essoin themselves. If the demandant appeareil, but the tenant did 
not, then, upon the summoner attesting the summons, he Avas pro- 
ceeded against for the default, according to the custom of different 
counties, either by caption of the Janil into the king’s litmds, or 
otherwise. The custom hi the county of Ijancaster, Avhich is said 
to have lioen approved by the famous Patc^hall, Avas this: the 
tenant Avas summoned twice, and if he did not then appear, ami f he 
summons Ava.s proved, the judgment of the court was, quod eajnidur 
parvum nampium on the land, in name of a distress, and the tenant 
was summoned a third time to appear at the third county ; if he 
did not then come, the judgment was, quod capiafur maq/mm 
nampium, that is, the averia and clmttols, double the first, by way 
of afforcing the distress, and he was summoned a fourth time, 
1 ride ante, 250. * Bract. ^8 b. * Jbid. SW b. 
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when, if he did not come, there was a capiatur terra into the king’s 
hands, and a fifth summons ; and if he appeared not, nor replevied 
the land, the demandant had judgment to recover seisin hy default.^ 
From this specimen of the practice in the county of Lancaster, we 
are left to conjecture what was the nature of that in other counties. 

While the suit was in the county court, if a person was vouched 
to warranty, that court .could not summon the warrantor, but 
recourse was had to the king’s writ cfe tvarraniid, which commanded 
the person to warrant the land in question in the county ; et nisi 
fecerit, quod sit in adventu justiliariorum., &c. : so that, if the war- 
rantor did not enter into the warranty in the county, day was 
given to all the parties before the justices in itincre, where the 
plea of warranty was determined, and then the principal suit was 
remanded back to the county court, if the justices so pleased, 
though that, as well as the warranty, might, de gratid, if they 
pleased, be determined before them without any writ of pone.‘^ 

If the tenant put himself upon the great assize, a day was given 
to the next county ; and, in the meantime, he applied for a writ of 
peace till the coming of the justices at the next assize, which writ 
he was to obtain in person, because he was to make oath that ho 
was tenant, and had put himself on the assize. The writ of peace, 
the prohibition to the sheriff’, that for .summoning the knights, and 
the assize, were much the same as in Glanville’s time, both in the 
words and the practice of them ; only the jurors were to appear 
coram jusiitiariis ad prirmm assisa7n, 

Should a suit be removed by ^o?ie from the sheriff’s court to the 
court above, in the interval, belore the warrantor appeared before 
the justices itinerant, there was, however, no mention of the war- 
ranty in the writ of pone ; but after the usual cs.soins and delays, 
the demandant counted afresh, from the day on which the vouching 
was in the county ; and so the tenant was obliged to vouch again, 
and the djiy appointed before the justices itinerant became void.^ 

A Writ of peme was rarely granted on the prayer of the tenant, 
except for some special reason, which was to be expressed in the 
writ ; as thus : Pone ad petiiionem tenentis ed quod agit in ptirtibus 
ti'ansmai'inis, c&c., loquelamt quee esf, dtc. If the tenant could not 
appear, if the demandant was related to, or a servant or friend to, 
the sheriff ; if he was very powerful in the county, or was sheriff 
himself: all these were causes sufficient to entitle .the tenant to 
remove the suit (a). There were some cases in which the demand- 

(a) In the county court, it is to be observed, the suitors 6r freeholders were the 
judges {Year-Boohy 7 Edward II., f, 245), but not necessarily the triers ; and they 
could, and at this time did, resort to juries for trials although the jurors were at this 
time still regarded as wiidfussses ; and the reason twelve were chosen was not that all 
must necessarily join personally in the verdict, but that some out of the number 
tnight be enabled to testify, and return' a verdict of which the others may approve. 
Hence it was necessary to a jury that there should be twelve, even in the county 
court ; and therefore, where on an issue joined in the county court, only six suitors 
could be obtained to try the case, it was removed into the king's court, and a jury 

1 Bract. 330. » /Wd. S31. s Ibid, 331, 331 b., 332. < Ibid. m. 
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ant was obliged to remove the snit, on account of the privilege of 
the tenant ; as where ho was a Templar or Hospitaller, or of any 
other description of x^ersons who had the j^rivilcge of answering to 
no suit, except corom ro;c, mpiUiU ju^^iitiano. Tliere 

were cases of necessity in which also the suit was to Ikj removed ; 
.as w'here bastardy or anything else was objecteti, which the county 
could not legally decide or Iry.^ 

In the same manner wore suits rcmove<l fn>m the county and 
•court baron to the .justices m iV/wcrc. There was also another 
cause of removal from the county court. Tl»is was on account of 
a false judgment, in which case, likewise, the removal was by ptme.'^ 

When the suit was thus removed by pone, the tenant was to be 
summoned to ajipear. The summons of the tenant i.s treated of by 
Ghinvillo. Some few things may be added to reialev his aeeoimt 
more satisfactory, as well jis to give a comparative view of j»rocess 
in general, whether in actions real, iwrsoruil, or mixed. 

Tlio most common j)rocess in use was the summons (a); and 
after that, in some cases, there followed eitiier a caption Vroct HH in real 
into the king’s liands for <lofuu!t, or an attachment, iwOous. 
according to the nature of the action. Another -j»n«.‘ess was, what 
Ilracton calls a command or [irecojit of the king, without any other 


was awtinlod f/r virerti fn { y\or-BoK>k\ 7 Edward H., 288), Tin’- inighi rotnnvetl 
into tliv lvingf« courts of (tycr and tcriiiiucr, which were court w of tiio onuUif, ihotigh 
not county (’Murts {^Ycitr-Iio*fk^ 7 hitUvard IL, f. 231). It rcKidcd in 

diDcnuit counties, as they W‘.>uld at ilm time bc§ summoned :u« jurors ami the 
of the county could only summon the men of the county, that again would hea. rm^on 
ftir removal into tlu* king’s suj)erior court, which woiihl have over tln:^ 

whole country ( }Vor-/)fo»d*, 7 Ktlward II, » ct 231), 

(,<) Very early in the history of our law, it wm reeognifa‘<i that it wn« I'^art of thtf 
king K prerogative to that justice did n<*i fail. Jieforc the (’oiapiest, thin wuw by 
w rit to the idierili; to direct him to hear the ctiKein the c<oiniy court [Mirror of Jus- 
tice, c. ir»3) ; but after the Compicrti it wfiH recog^niwtul thafctr^lu^^e« »»f weight or doubt 
should not he allowed to bo iritaJ in the county court or other local tribujud, nor any 
cau.se in which it was likely for any reAa<m tliat justice would fail. If,c-nc(% in tlm 
Ityr^s Ifairici Prhni, among the king’a prerogativert i« mentioned defectow jufttitiin/' 
(c. 10); and it i.s said that ‘'dofeetu« justituo et violenta recti comm <le«titutlo imt qui 
cau.''.iHVrotrahunt in jus rcgnin*' (c. 33), Bef<»rc a ” eurta regis/’ na a j^enmnicnt 
rogular judicial tribunal, w’a« ^jaiahliBhed, caimea were remove*! into the uujrta held 
by the kinK’« justict?^ itinerant ; and thus it in said in the Mirror, that auch ci^Mcw ha 
w4re too liigli for the shcuilf to try in the county court were >tuapcritlald<? until tho 
cominff of the justiocK in eyre unto those parta (c, 2, ». 28), In the ndgn of Henry 
II however the curia rer/u (exchequer) heard common ph^as, which were then 
removable there. There were many imxlea in which a failure of jimtiw, ix., an 
evident nece^fflUf for ita failure, might arm to warrant a removal Iroiij the local court, 
or even the county, whether, for inshmee, from defect of jurora, or want of power to 
summon witnesses. And it is to be lK>rne in mind that at thin time jurors were ait 
nesses. Tims in an assize of novel disseisin^ when the tenant set uj> a rclcaso, tho 
witnesses of which w’ere in divers counties, the ca«<if was remove<l into the kuigs 
court at Westminster, which had jurisdiction over the whole emiutry ( Ymr^IhM: 7 
Ed. IL, f. 231), So, where an issue was Joined in a local cfiurt in a writ oi nght, 
ami only six suitors could be obtained to try the cose, it was rernoved into the kmg » 
superior court, and a jury was awarded, vicimto ( Year Book^ 7 hd. II, fob 2J8). 
In the county courts or courts-baron, it wiU be observed that the frecboldeis or 
- suitors” were Judges (Fear- 7 Ed. IL, £. 240), but not noc^wily the 
aa they could try by jurors or sworn witnesses of the matter. Hut m each local 

» Bract. 332. * 
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summons, qmd sit coram eo responstirus, or facticrus, d:c., or that 
he should have such a one there, ad respcmdcndum, or faciendum. 
There was another, commanding the sheriff, qudd facial venire, or 
quod atlacluct, or qudd lioheat corpus, or qm'jd ita aUacldet quad sit 
securus habendi corpus. Many of these have been noticed in the 
foregoing account of proceedings. We shall now confine ourselvo.s 
more particularly to the summons, which was the usual prc)ce.ss in 
real actions, as well those that were possessory as those that con- 
cerned the proprieias ; and also in personal actions, in matters of 
contract, or for any injury. 

A summons was either general, or special. Tliere was a general 
summons before the oyi'e was held ; tliis was to be in some very 
public place, and might be followed by o.ssoins, to excuse the 
absence of those who ought to attend. A special summons was in 
some particular action, to which if a person did not appear, he 
would be in default, although he was essoined upon the general 
summons (o).t 

court the ju<lge» or juroi'i^ must come from tho frcelioldorwy puitons to tliftt 
And therelore, iu a. liuii<lro<l court or court- baron, wliero the number of r’uilor;- \vn.« 
tsmall, it might often by that there were, causes which w<juld prevent a fair and ])roper 
trial, as .if tJio lord., in the luindi’od court or couri-barou, or the ^iheritr in the conuly 
wore iutere*sied ( Ymr-flook^ Henry IV. ; 14 Henry VJ, f. 1) ; or any groat nobleman of 
much inUiience in the county {Year-Book, 32 Henry Vi. i)).; or if there were great writs 
rairteU on one Hide or the other ( Yectr-Booky 7 llenry Vi. f, 9 ; 32 Henry VI. f- 9 ; 3 
Henry VI, f. 24); for though (aw it wan tJicn said) the other party might In* willing 
to refer the case to arbitrators chosen by for tliey would be imiitrerent; yet, 
where any of the jurors were chosen by one side only, it was a good cau.so of chal- 
longo {/fnd,) There were various modes ]>rovided for removing causes from tins lo('al 
courts into tho king’s court, as writs ot pone or reconlari { Yvar-booL'i, 7 ICdwanl IV., 
23; 34 Henry VI. 4). The plaintiff could always remove, the defendaut not without 
cause (BiU, N, B, 70). 

{a) Two things are remarkable here, how closely the Mirror follow.s Bracton in the 
chapter on ,siunmons,” and how entirely the present law, after tho lapse of soven 
centuries, has gone hack to what it Avas in the time of Bracton, inaBinuch us sum- 
mons is now tho only process for the commencomeut of all actions, real and personal. 
Tlio chapter in tho Mirror distinguishes special summons from general, and treats of 
special summons just as Bracton does. Treating of what is a x^easonable siimmons, 
it says, It is a reasonable summons when it is testified by two credible witne.ssos, 
neighbours to the person, or house, or tenement named in the writ, with a warning 
gi\cn of the day, place, party, judge of the cause, and a raasohablc respite — at lc*vst 
fifteen days— to provide his answer, and to appear in judgment ” (c. ii. s. 29). Here, 
again, it may be observed, that fifteen clear days is now the poiiod allowed iu actions 
of ejectment, the only remedy for the recovery of real property. And Bracton says, 

Sciendum quod quindoeim dies ante diom summonitio dici de])eat Icgitima. Si 
autem minus spatium coiitineat possit illegitima judicari nisi ob causam legifciinain 
minus tompus statuatur. Ut si propter causam qiue iustantiam desiderat, propter 
reui fort6 quoo tempore peritura sit, vel propter alijw causiis ubi iuducim arbitrarim 
sunt, propter necessitatem, item propter personas qui celtrem Juiherc debeiit Justifiam, 
sunt mercatorea, ^c., et sic ex causa moderatur te’mpus suramonitiohis et contineat 
minus tempos,'* &o. (Jhid.) The same distinction was drawn through the entire 
procedui’O. fSee the ebajiter “ De Esaoniis.” Olanville also states that there were no 
essoins, ie., excuses for non-appearance, altow’ed iu assizes of novel disseissin,” f.e., 
recent forcible dispossession, as these ci^s raised no question of difficult or doubtful 
right. On the same principle, Fleta says that in mercantile causes (caa^ ??ier- 
catonm) less time will be si^fiicient than in real actions (lib. vi. c. vi. s. 1 1). So, in 
criminal cases, process was more speedy, and Coke says ni^ight be returnable the same 
day (2 /nst. 538) . 


i Bract. 333. 
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What we have to say uikmi summons will be cliiofly confined to 
tills latter kind. It appears from Bracton, that if the 
party could be found anywhere in the eoimiy, he might 
bo summoned ; though if the snmmoners could not find him at his 
own house, they needed only show the siimmmw to some of hw 
family, and not seek him further. If ho had more hoiwes than one 
in the county, the summons was to be at that where lie mostly 
lived, or had the^most suhstance; if he hail no house nor demesne, 
it was to be at his fee. The .snmmoners were to he at least two in 
nnmher, who were to testify before the court that they hud executiKl 
the summons. A summons ought always to be serveil fifteen tlavs 
before the day on which the ]>arty sunimoncd was to apjH^jir : anil 
if there wore fewer days, the summons was ilh^gal, mdess in some 
particular cases where de.spatch was reijuired : as vvlicn a cliurch 
was vacant; vvhen the jiarlies were living in the county where the 
eyre was; or in (tases where merchants were concerned, who were 
entitled to what Braeton t^all.s juttfilta pei)nHiJn>m. Again, on the 
other hand, sometimes a longer time was allowed for summoning ; 
as on account of a journey ; and the time was lengtliened acconling 
to the hmgth of such journey. But the common and legal sum- 
mons, .says Braeton, whs fifteen days before the ajipearanoe.i 

A summons was illegal, if it was ma<le only hy one snmmoner ; 
or by false sumraoners, ami not by the slieriff and Ins liailiffs.’ 
Again, if it was made when the tonant was beyond sea, or upon 
bis journey, or even viim ikr arnpiierit, when he was just s<d out ; 
or if he was not found within the county, the snmnions w-as not 
binding;*- for a man was not to accept a summons at all times and 
lilaces, nor from ev'erybody, but only from those who Jiad a proper 
authority. 

When the tenant appeared, he might oliject any of the above 
irregniurities as an exec[)tion against the sminsious. If he diil not 
a})pear at the day of* the summons, and the sheriff did not return 
the writ, recourse must be bad to another writ, that being now out 
of date ; but if the sheritV had returned the w'rit, then, on account 
of the tenant's default, it* it was in a real action, bis land was bdeen, 
as in Glanville’s time ; but the writ on this occasion was now called* 
magnum cape; and if, after the first caption, ho failed appearing 
at another day, he lost his seisin. Tliero was another caption of 
the land by force of a writ that was called parvum cam ; in all 
defaults after the first ap|)earance the caption was made by parvum 
cape, which was the cose in which Glanville says he could not 
replevy.3 Thus, whereas in Glanville’s time the cajdion wns not 
till the tenant had been summoned three times, it was now after 
the first summons that the magnum cape isstied. 

If a person was lawfully summoned, and did not appear, he 
would be punished as a defaulter, unleas he could send a proper 
excuse or essoin. The law of essoins has already been mentmned ; 

1 Bract 333 b. 334. » Ibid. 336 b, * Vide ante, 114. 
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but it is treated so minutely by Bracton, and was of such import- 
ance in the judicial proceedings of this period, that it deserves to 
be re-considered. 

One principal excuse for not appearing to asTimmons, was being 

Of essoins servUio regia (a). This, however,' was not admitted 
cssoms. excuse if the party had been first summoned, 

because ho might have, sent his attorney to appear for him ; nor 
even then would it avail, if he could conveniently come himself, or 
send. But this is laid down as the sti’ictness of law by Bracton, 
who admits that the king’s pleasure should prevail, notwithstand- 
ing any of the above circumstances. Tlio next essoins were what 
were called in Glanville’s time, ex infinnilaie veniendi, and ex- in- 
firmitate'^ reaeanttaoB, which were now termed de 'itmlo veniendi, 
and de mdlo lecti. Besides these, there wore several others that 
recurred less frequently, as a peregrination, or any restraint im- 
posed on a party ; or if he was detained by enemies, or fell among 
thieves or was stopped by floods, a broken britlge, or lemjiest ; 
unless, indeed, it could be proved that he w't out at an uns(‘asonable 
time, or suffered those impediments through want of pro])er caution 
and care on his part. Being imjdeaded in the king’s court, was a 
good reason for not attending in an inferior one ; or even, according 
to Bracton’s opinion, being impleaded in the eccle,sia8tical court 
was a good excuse. 

A person having any of the before-mentioned ,, excuses ought to 
send one to make it for him. The form of making the essoin ^vas 
to say, “ that his principal, as he was coming to the court (if it was 
the essoin de malo veniendi), was seized with an infirmity in the 
way from his house to t^e court, so as not to be able to come either 
pro liwro or pro damno, and that he was ready to show this.” It 
was not now the practice, as it had been ,4 for the essoniator to give 
any surety for proving the truth of this, but credit was given to his 
verbal declaration ; though it seems, that in the case of barons, and 
other great persons, who could better command a security, the law 
imposed on them the burthen of finding pledges. In common 
cases, therefore, the essoniator gave his faith, that he would x)ro- 
duce his princijial at another day, to warrant the essoin, and prove 
it® upon his oath. 

As in actions, so in casting essoins, a certain order was to be 
observed : thus, if a person was detained by some illness, he would 
cast the essoin de malo veniendi intro, regnum^ and this might be 
followed by that de malo Imti; after this, the jmrty would not be 

(a) Here again the Mirror ^ in a chapter on the subject, follows Bracton, ‘^Essoin 
is aix excuse of a default by any hindrance in coming to the court, and lieth as well 
for the plaintiff as the defendant. The law of every essoin is that the ctiiiae of the 
hindrance is to be enrolled with the name of the essoiner, so that if the adverse p^rty 
oi' his attorney or essoiner will travei^se the cause, he is to be received so to do ; that 
if it be found false, then the essoin be turned to a default.” Hence the various 
essoins or causes of excuse are stated veiy much the same as in Bracton (c. iL s. 30). 

i Bract. 336 b. * Vide ante, im ^ 337. 
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pi'rniitted to remove hiinsc!! so to east the e^s^oiH 

dc tdtm niarv. The essoin dt ulim man^ was of various Uiuds, 
Tiiimoly, de uUra nmn' iir<rc<irinn, aiul dv vitm ntftrt' (h'lU'ornni. 
Jn the simple csmuii di idfrtt thete was a «leluy t)f torty ihiya 

at least, ami one ebb and oiie ilood. if Iheiv was inenfiun of any 
remote place, accoiupanioil with some canse of necessiiry absi'iicc, 
as a p('re*;nnation to St Ja<^o. or iK'in**' with the arni> in (Jcrmany 
or Spain, then a longer time was ulloweil, aecortling as it should 
b'eeni proper to the Justicos. The vnue djMMetion might 1 k‘ oxer- 
ciMsl by the justice-^, where the absence was in sotno ilistaut part 
of the kingdom; bnt tliey conhl no\er simrten the it>gal [m riod of 
fifteen da\s. The essoin ulfi’tt more itritmrnht, was n*<ually in 
<‘ases of peregrination to the Holy Land Aial heie ihey made a 
distinction between a pf rtgrina/io and a tjt nt mk' /)i(s\s(j- 

tjiain. In the former, the 1iim‘ allowasl was, at least, a \ear ami a 
day; I in the latter, the plea lein.iincd .s/’/a dir This latter privi- 
lege w.is granted in tavour of those wiio were ermr skjutdk and 
it seems to have Ixsai allowed in consrspanaje of a papal <l»‘eree 
whieh deelaied, that till the death or aelual refniii of stjeh peisons, 
all their propc'rty should reni.iin entire anil nntouehed. 

it wMs held that a pt*r.son might have the essoin pi'rognnafhim^ 
' ad Tit'rani S'o«eA»m,and afterwards lhatff< tdlm tmn'r : and then 
when he returned h<‘ might have that d( mo/o i'rtii<'Hdi\ and <ift<>r- 
wards that dv malo Ivi fi . but if he had had that dt m>do rntit ndi\ 
he could not, as was before said, recur to that cA ultra mare ; and 
if he had had that dr ultra mare hiiupUcUf r^\\e aowld not have 
lliat ad Terram Sauefam, the rule ot essoins h<*ing apprarimare 
pofimait retpio, eiim /uerud implaeifoli ekaujare aulem uou. A 
person wl»o was absent upmi a uimplej' jmu f/rluaflo, nml t^Uxyed 
iMoond the year and day. might have another (oity days, and ono 
flood andoneebh, by reason of the essoin dc ultra mare simp! ieikr; 
and if he still stayed, he might have fifteen days at least, by an essoin 
dr malo veniiudl clfra and if a leasonablc cause could bo 

Blurwxsl, the jusliees, as we have before stsm, might allow more. 
After lliis, iflic did not ayjpear, ho would be in didanlf.,'-^ Jmlisid, 
when a person, by covsting the essoin cA' muh veiiieudi, admitted 
himself to be on bis road to the court, there would have been an 
absurd contradiction in allowing him to cast another, wdiich ex- 
pressed that he was out of the kingdom. The essoin de uervitio 
m/fs w'as likewise sometimes fa re^ao and somelimoK idtra wtre, 
and this likewise was sometimes followed by that de. malo venie/uli, 
and afterwards by that de malo leefi.^ 

The essoin de servUio rexfiu, which was more peremptory' than 
any* of them, being without any limitation of time, was not allowed 
in certain pleas. Thus, it was not allow'cd in an assi»j uliinue 
jinrocsentationis, for fear of the lapse ; nor in dower, because of the 
consideration due to a widow who had only a life-estate ; nor, as 
1 Bract. 37S1J. • HAd. 339. • itut 33S b. 
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Home thought,^ in the assisa mortis anfecessoris, in favour of the 
infant. It did not dc Jure lay for a person not immediately in the 
king’s service, though it was allowed de gratia, as was before said ; 
nor for one constantly in the king’s seiwice, unless while he was 
actually employed in some expedition; it did not lay for the attorney, 
as a person so engaged should not be an attorney. Bracton repeatedly 
lays it down, that the king’s warrant for this essoin should never be 
gianted but on a reasonable cause ; though, on the other hand, he is 
as explicit in declaring that, whatever might be the cause, the justices 
should not quash it, but wait the king’s determination thereon. 

The essoin de malo veniendi impli(*d that the party was talicn ill 
on the road, and therefore, if the ossoniator, upon interrogation, 
said he left him ill at home, it would not be allowed, though a ease 
might happen, where of necessity it must l>o received ; as it the 
party had been essoined de malo levti in some other action, and 
languor was adjudged, ho must, under that return, confine himself 
to his house; and therefore, when summoned in auotla'r action, 
and entitled to the essoin de malo veniendi, it must of nece‘'sily be 
received, though be was actually in his own hou.se. The confine- 
ment which the adjudication of languor im]X).sed on the party dis- 
pensed with the strictness otherwise observed in this and some 
other cases.2 

Having thus mentioned generally the nature and cfTcet of those 
essoins, it next follows that we should inquire by whom and wheie 
they might be used. In the first place, no minor, uheu known to 
bo such, could essoin himself ; nor could a person of lull age be 
essoined against him, especially in an assize ; for a person of full 
age, if present, could say nothing to prevent the taking of the as‘«izo, 
though it should seem as if he might be essoined in a suit for land 
of which he was first enfeoffed liimself. The reason given by 
Bracton why a minor should not be essoined is, because, ho could 
not swear nor warrant the essoin. No essoin lay for a di.sseisor, for 
though ho did not come, his bailiff might ; nor for the bnililV. 
This rigid practice seems to bo in odium spolhttoris,^ Avho ouglit 
not to be indulged with a delay of fifteen days, though it lay for 
the demandant, who was the person spoiled. It di<l not lay for one 
committed coi-pus pro corpore in custody to answer, nor for any one 
where the sheriff was commanded qudd faciat eum venire, or quod 
haheat corpis ejus, if the process had gone through the whole 
solennitas attachiamentorum ; but on the first day of attachment 
the party might have an essoin ; for it was a general rule, that de 
Jure an essoin might follow every summons or attachrnant where a 
plea depended ; on the contrary, it was a rule, nullum placitum, 
ihi nullum essonmm. 

An essoin did not lay for a person who had appointed an attorney, 
unless they had by accident both essoined themselves, nor for one 
who had already essoined himself till he appeared, nor for one ap- 

> Braoi. 33Q b. * Ibid. 340. » Ibid. 
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pealed (le/orcid, nor in an appeal <k' ptHT, de phufi\ or fh rohi'rid, 
notwithstanding whicii it is laid down 1>y Bracton, that if such 
persons did not a])iH?ar, they would Ik? extaistal by projKir essoin. 
Sometimes there would bo a fffV.v (httua fruuscmn suiv 

esvvoao>, and in such case, neither would be permitted to easoiu. If 
a person was seen in court before the essoin was cast, the essoin 
would, nevertheless, bo admitted. An essoin would not lie after a 
cpptiou of iaml iu ‘ino.^ns vvtjin for a default.^ 

If a writ w^as again.st several who heUl in cotumnut ftimiil et pro 
voh’viao, eacli might have an essoin Jc niafo auhiuU together on 
the saine day, or one after another on diverse days,- till eaeli liad hml 
an essoin ; and none should have more than one essoin till all hud 
appeared together, so that those wlju wojh* essoinctl tb'st might Inn'O 
several appearances, and several days, till all sij)j)eare(l h>get.her ; 
hut an essoin was not allowe<l at every appearance, on account of 
the infinite delay this would occasion. If the inheritance had been 
divided, and <»ne was impleaded alone for his jau t, and he deelineil 
answering without his ptirfutpcfi or parceners, and they were sum- 
moned, each had one essoin before appearance but not virls!i!)ii, till 
it was estahlisluHl that they were jmriivipvx^ and tlien tiny essoined 
_ vieiKsita^ as before mentioned. If the,' tenants to the writ wej'e not 
j)ar/iriprt^\ but bold by ditfen.'nt rights, they could jjot essoin tv'e/W- 
■'o'lii, liecause these were <lifVer<*nt. pleas; the same where they hehl 
jiro (h't'fro. But husl>and and wife might essoiti fiimi'il ft uo-tnuhn, 
li]ie j)/t ft ffipiN, on account of th<! entirety of their rights; and if 
one imule default, it alfeeted them both, which was tad the case 
even with porf/vipe^n.^^ When all the parceners had appeared 
together, and it ha]?j»ened that one or more of them afp-rwards 
es.suim‘(l himself, or a ».lay w'as given to the jtarties, if presi?nt, they 
might recommence their essoins, as at the first day oi. summons. 
In like manner, if the writ contained more than one demandant, 
'w^hetber they were jtarik ijm or Uusbaiid and wife, they might 
es.soin shnul et nieissim.. 

If a tlernamlant or tenant, not choosing to ajjpear himself, ap- 
pointed an attorney, then the essoin was to he made in the pers(.)ji 
of the attorney and not in that of the principal, except, tis will ho 
seen hereafter, in the essoin molo livti.* Yet, if the attorney 
should die, the principal might essoin himself and his uUortiey <le 
morte, as it was called, and ho might remove his fittorncy and 
essoin himself; but it was oulj'" in these two cases that the party 
could cast an essoin after appointing an attorney.® 

If one or more iiersons were vouched to warranty, before apiiear^ 
ance both voucher and vouchee might have an essfiin ; ami if the 
vouchers were more than one, they might essoin wm'd e( vivmirn, 
as before mentioned ; so if the tenants were more than owe.® After 
the wager of duel, the champion as well as his j)riaci£)al might 
essoin simM et vieissim. 

1 Bract. 341. 
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The time for making the essoin was the first day, that is, on the 
return of the writ ; and it was not sufficient, says Bracton, if the 
essoin was rnado on the second, ^third, or fourth day ; yet, adds the 
same autliority, the person summoned was to be expected till the 
fourth day, in case he should come or send a messenger to excuse 
his absence, if he had such matter to allege as would constitute a 
good essoin ; and if he ha*d, and caused himself to be essoined even 
on the second or third day, it seems, from Bracton, that the essoin 
would be allowed, and a day would be given him by his essoniator ; 
yet, at that day, if the demandant pleased to proceed on the default, 
the court would allow him so to do ; and if the tenant could allege 
none of the excuses above mentioned for his delay, he would lose 
his seisin. 

The essoin was to be made in open court, before the justices ; 
nevcrthless, if by mistake it was made befoi’e another, it was allowed 
de gratia, like the essoin cast after the first day, as just mentioned; 
and the default would be saved, unless the demandant proceeded 
for judgment on the default, when such an essoin would be adjudged 
to be rmll and void. 

An essoin might be had upon every appcqrance and day given in 
court, whether on praying a view, vouphing to warranty, or on a 
day given spe pads, as it W!is called, at the prayer of the parties, 
in order to compromise tho matter in dispute, or for any other 
purposed 

The essoin that occasioned most discussion in the practice of real 
_ , , actions was that c?e Twa/o which commonly followed 

immediately upon that de inalo vcmendi ; for wh(*re a 
person, having been detained on the road by sickness, and having 
cast the essoin de inalo veniendi, had found himself ob]ig('d to re- 
turn home, the order of essoins, conformably with what was likely 
to be the real fact, led to the essoin de malo lecti. Upon this, it 
was usual for the court to direct a vieto, to see whether it ivas, as 
they called it, malum transiens, or whether it was if the 

former, then he had another day, at the distance of fifteen day.s at 
least ; if the latter, he hod tlie space of a year and a day. But the 
essoin de malo lecti did not in all cases follow that de malo veniendi. 
It did not follow it in a writ of entry, unless when the writ of entry 
was turned into a writ of right by the form of counting ; so on tho 
other hand, when a writ of right was by the form of counting 
turned into a writ of entry, and the tenant put -himself upon a 
jurata, the essoin de malo l^ti would not be allowed ; the same, if 
ia a writ of right the counting was of an inheritance descending 
from a common stock to co-heirs, for this could not be determined 
by the duel or great assize. For the same reason it was not allowed 
in a writ of right of dower ; it being laid down as a general rule 
by Bracton, that where the duel or great assize might follow, and 
as long as the duel or great assize might be had, there, and so long 

1 Bract. 344. 
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tills essoia would He, mul that, when; and wlien either of those iviala 
couUl jiot be had, it did not Ho.* 

This seems to be a better rule than to s;iy (hat the essoin do mah 
hcti lay in all writs of jmnu'pe ; for ihou^h it did lay in writs of 
right as long as tiiey retninod their jirimiuy nature, yet, as this 
•might be changed by the form t>f counting, it bmuno a less certaiu 
rule t ban the other. However, by one or other of these rules it 
might easily l>c prououucetl whether Inith the cs.soins de vtalo veni~ 
eiHii and de malo ItrcU lay, and where only the former.^ 

The essoin de undo lecti wouhl not He, even in the actions before 
mentioneil, for any of the following persons. Thus, it wouhl not 
lie for a demamlant, though be might have that de undo eenk'ndi, 
but his pledges would bo exacted if ho made lU'fualt in appearing ; 
nor fur an attorney, though, if an attorney was loni/nidm, this was 
such an insuruuiuiitable impediment, that it would, from necessity, 
be admitted as an excuse, but not till the fourth day. It would 
not lie for a warrantor till he had entered into the warranty; 
because then be might put himself on the duel or great iissize. It 
would not lie before the jnMiiiani itineranies, for a person residing 
in the same county, bixiause ho iniglit appoint an attorney*,'* n<»r, 
for the same reason, where the tenant Hve<l in Loudon. •< Nor 
would it lie where it was not preocaled mediately or immediately 
by tlie os.soia do malo vC7tiendi, but an essoin Ue inalo tecit\ m cast, 
would be turned into that de malo veitiendi, and would operate 
only as sncli,^ 

This essoin ought to be made ou the third day inclusively before 
the d;iy given by the ossoniutor in the essoin de malo veniendi, and 
it ought to be cast by two perwins, who were called, not essoniulorH, 
but HHfdii, messmigia's ; bi'cansc they were sent to make an excuse, 
says Bracton, and not to e.ssoin; for they received no day, nor did 
they swear to have a warrantor at a certain day to prove the essoin. 
This distinction betwc*en an emmiator and ni 0 itius was very mate- 
rial, and was known in other instances than this of the eissoin de 
malo lecti. An essoniator must come from the party ; a nuntim 
might come either from the party or of hi.s own head, to inform 
the court of any impediment that prevented the party's attendance, 
and he would be heard so late as the fourth day, or later, down to 
the time of judgment on the default.® It was by a nwdius as well 
as by an essoniator, that many of the before-mentioned excuses lot 
non-appearance used to be made. 

When, therefore, the nuntiiis had deliveretl the exou«j, the de- 
mandant liad a writ de faciendo videre^ directed to the sheriff, to 
this effect ; — Mitte qaoduor Ugales militea de comiMu into apwl 
villarn, ad vUlendum uh'Am infirmUm, qud A. in eurvl Mielrd 
cw'am Justiliariis noetTis apud W, eeeoniaioit seek mah> lecti versus 
H. de yloucito ierreB, sit Im/guor veil non. Bl si sit languor, tune 
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jpovumt ei diem d die vwHs sui in unum annum et unum diem 02yud 
Turrim Londini, qruid tunc sit ibi responsurm, vel m^cieniem 'pro 
se mittat responsalem^ Et si non sit languor , luno portal ei diem 
coram Justitiariis nostris apud W., cfe*c. , quad tunc sit ibi rcsponsurus, 
vel suji^oientcm prro se mittat responsalem, Et die quaiuor niditi- 
hus illis quad si/nt coram ivulem justitiariis, dec., ad. terminum ^>ne- 
dictum, ad testificandum visum suum, et quern diem ei posuerunt ; 
et habeas ibi nomina militum, This wiit was to he faithfully 

and literally executed by the sheriff, and needs no other observation 
except in that passage where a day is given at the Tower. Bracton 
says, this was done because the constable was always present there 
to receive the appearance of parties, who perhaps had a day to 
appear, when no justices were sitting on the bench at Westminster. 
However, if it happened that the justices were sitting, the ])arly was 
still to keep liis day before the constable ; and the constable would 
give him a day, either before the justices of the bench, or, if the ]>leas 
were adjourned before the justices itinerant, then at the eyre.- 
If the four knights, or any of them, failed to apj)ear to make 
certificate of their view, process of attachment issued against them ; 
for neither the view nor certificjite thereof could be made b}' less 
than the four knights named ; and therefore, if one of them died, 
a new writ issued for the sheriff to substitute another.'^ 

It was a rule, that after the essoin do mala leefi was received, 
the party should not surgere, as it w’as called, tliat is, not stir 
abroad, much less appear in court, without having Ucerdia snrgeudi. 
This licence was to be obtained by sending some person to iutbrni 
the justices that the party essoined had recovered his health. The 
strictness with which, the person essoined was to observe the essoin 
as well before vifew as after judgment of Uwguar was pronounced, 
is very singular. Bracton declares, that dccinctus, et sine brace Is, el 
discaloeatus sc t&mre debet in lecto; yet he adds, alicubi polerit indui 
veslim entis si voluerit : however, if he went out of his chamber, ho 
was not to go out of his house, under pain, if found abroad, of being 
arrested by the demandant, and of losing his land as a defaulter in 
breaking his essoin. Such arrest, indeed, ought properly to be made 
by the coroners or some officer of tlio king’s court. When the officer 
came with sufficient testimony of other good and lawful men to 
prove that he had broken his essoin, the party might endeavour to 
prove the contrary ; he might say, qudd dim esset tali die apud 
talem locum et in lecto, sicut iUc cui languor adjudicatus, et in pace 
domini regis, venit ibi ipse iedis pefens, et nequiter, et in felonia 
extraxit eum d domo sud, et d lecto suo, et in roherid ahsiulit d 
iantum, cesdrapacem domini regis ; et sic offerf, dc. Upon this, 
a proceeding would commence, as in an appeal, and the matter 
would he determined .by the duel, or inquisition; and according 
to the event of this trial, one of the parties would lose for 
ever; the tenant, g'ma siulte surrexerit; the demandant, because 
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lie maliciously drew the party essoined from bis bouse; and as ho 
meant to gain something by that proceeding, it. was but reasonable, 
says Bractou, that he should Hkewist' be a loser. If tlu- tenant 
was juTesteHl in a manitest act of breaking h!.s essoin, the demamiant 
might tacitly wuvo the default iu this, as in other cases, by doing 
some act whicli showed ho did not mean to proetHjd ou the default, 
as taking a day, }»rce. jHtrtiitm, or the like.^ 

Altliough before the view the party essoined might obtain //ec Ji/Aiii 
surgnuli, yet afterwards, and when lotujuor iiad been adjudged, ho 
'Would he obliged to,couline himself in the way above iiunlioaed, 
without, any hcenfia fno'ijt'ndt, the justices having no jurisdiction to 
grant it ; ior the ilay now stood before the constable whose; duty it 
was to remit the plea to the justioos.ii At tlu* eiul of a year and a 
day, the ]>arty was to appear in ]>er»o!j, or, it unabh;, he was to 
seinl a rc.spuiui'dis : no essoin could now bo had, that r/e a/o/o 
Iccft being the last. If he was still unable to aj^jiear, there «>idy 
remained for the justices to adjudge it morhus mntirus. Wdiatevt'r 
was d<me, tlie cunstalde ivas to make a reconl thereof, ami tratisniit 
it to the justices, and give a day before them w bmico. 'I'huH 
ended the authority of the constable. If this essoin was made not 
in the king’s hut the sheritf's court, then, instead of the Tower of 
liondon, some castle, or other certain place within the county, was 
a}>])oin(e(l for the appearance at the end (»f a year and a «lay.“' If 
the i)arty did not keep the day appoinUal by lluf four kniglds, his 
land was taken by txtpe, the same us if he had actually 

appeared, because the return of the knights was as a record w hich 
tile ]>arty essoined was not permitUal to deny. 

There was lumther essoin, which was considered as anomalous, 
and not at ail within the course and rule by which other essoins 
were govenanl. Tliis >vas the essoin de. imh vW/r; which was 
w'heu tlio parly had appeared, hut was afterwards, before any 
answer to the .suit, taken ill iu the town where the court sat, and 
was unable to attend. Thi,s, like the essoin de nudo Irvfi, was 
signified, not by an essoniator but a mmiiwi. The party w/is to 
send two different nautii every day, for hair days ; on the foiirilit 
day the justices Avere to send four knights to the sick pennon, to 
accept an attorney from him, an<l if he was not to be found, ho 
would be in default This essoin de nuih vilUv. did not lie in the 
county court, nor before the justices assigned to take any assi/.e, or 
jury, nor in any case where the party was not to lie expected till tho 
fourth day>(«) 

(a) The eiibjeet is treated more fully in the Mirror in several chapters. Firdt, of 
defaults in |»ersonal actio1^s : the defendants were distrained ic» the value of tlje de* 
maud, and afterwards they were to bear judgments for their defaulid, and foj default 
after default, judgment was given for the plaintiff. Tho uBOge was changed in tho 
time of king Henry I., that no freeman was to be distndued by hi* Isxly for an nciion 
personal so long os he had lands, in which case the judgmeut by default was of force, 
until the reign of Henry Ilh, that the plaiuii# should recover hi* tenure of laad> 

1 Bract. 358. * 3SS b. 3 Md. 303. ^ Ibid. 
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We have seen what was the method of casting an essoin in order 
to save a default on the return of the writ of summons. We now 

Default* come to speak more jiarticularly of defaults, and their 
consequences. This, like most other subjects, is handled 
very fully by Bracton, with who.se assistance we may attain a com- 
plete idea of this part of ouy ancient judicial proceedings.' 

If the tenant sent no essoin, nor appeared the first day, nor the 
second, third, nor fourth ; then, provided the demandant ohiulit se 
on either of those days before the fourth, the land woidd be taken 
into the king’s hands ; which caption was not followed by any severe 
penalty: for if the tenant appeared within fifteen days after the 
caption, and demanded the land in court per plevinam , and if at 
the day given, he could do away the default, the possession would 
be restored, or, as Bracton calls it, rc/ornted. It seems, tliat if the 
tenant failed to appear the first day, and the demandant did appear ; 
then, notwith8ten(ririg the tenant appeared the day alter, if In; could 
not save his default, he would lose his seisin. If neither appeared 
the first day, and both on the second, one default was set against 
the other, and no advantage could bo taken by the demandant ; 
and so of the other days down to the fourth the same, if tlje de- 
mandant apjieared the first day, and the tenant not, ami the tenant 
the second, but tlie demandant not. If they both appeared on the 
third, one default W'as set against the other.2 

During the four days, the demamlaut and tenant were allowed to 
show excuses for their non-appearance ; and the tenant might excuse 
himself even after the four days, if the ground of his excuse was 
such an impediment as really prevented his appearing, arul he had 
sent a messenger to notify it within the four days. The grounds of 
excuse which the court would allow, were such as the following : 
He might say. that he was put under restraint or imprisonment 
(provided it was not on account of any crime) ; that he fell among 
robbers, who bound and detained him, so as to pi'event his sending 
a messenger ; that he was stopped by flood, snow, fro.st, or tempest, 
by a broken bridge, or the loss of a boat, if there was no other safe 
piussiige. 

If within the fourth day he neither came, nor sent some such ex- 
cuse for not coming, the following entry was made: A. obfulU se 
quarto die versus B. de placito qudd reddat ei tantum ieiree, &c. 
Bt B. non venit. Et sumrnoneas^ &c. Judicium^ <&c,, that the 

hold tho same after default, until due satisfaction was made. In personal actions^ 
however, in which the defendants were not freeholders, they used to be punished in 
this uiaiiner ! First, piocess was to be awarded to arrest their bodies, and those who 
were not found, were outlawed. Then, as to defaults in real actions, they wore 
punishable thus : at the drat default, the plamtifiT was seized to the value of the 
demand, or, after appearance, the seizure was to be adjudged to the x>laintiff to hold 
in the manner of a distress ; and if any one appear in court, he was to answer to the 
default, wliich ho might do by denying the summons, because he was never sum- 
moned, or not reasonably summoned. In mixed actions, the parties wore distraineil 
by their goods and lands until they answered. 
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land should be taken into the king's linnds ; upon which tlune 
issued the writ of miu/num as it was ealled, „ 

to this elfoct : (Jape iu ruannm iumfittm pvt' vimhu ^ 

Icfjahmn hrminum, etc., fpitua A. in tvov'o', tt'<‘ , clnnmi n.f. Jh,h i^>nnn 
vermis tafem prodc/atu tiisius li, Et ificm vaptiimis scire facim 
jusfifitirns, t(:r. Ei sutmiumctis. dv., priuiicitim JJ. ipidii sif coritnt 
iis(?cm,Jusfi/Hiriis. dc., intic rexpansurus ct (tsUmssru^ tpuirv nun 
/nif rorain iisifein jusii.fitirfis, d'c..siciif suntnnniitus ftiU ; or, as tliy 
case luiglit be, quurc non ohst rcai'it diem slid- dufum per cssviiut- 
ioremd do. The writ of vuujnittn cape was the process in all 
defaults before appearance in court ; or, wliat amounted to the same 
tiling, licfovc the appointment of an attorney. 

The day of the caption ought l(i lie indorsed, in i>rder to show 
the time of fifteen day.s, within which the land might be demandeil 
by plcvin. The demand of plevin was to be entered upon the roll 
in this inamior : Tali.'i petilt pter ialcm /aft die terrum snum per 
plcviiutm, (puv captn /uif iu nutuuw dotnhn rtgis, per dc/hlfdin ipiam 
fecit versus /.idem, coni m Justifianis tiostris, tali die. Upon this no 
tvrit issae<l, nor was anything done, except directiiif^ the party to 
kee]> the <lay given him in tlie writ of caption. If this plevin, and 
a.cceptanc<‘ of the day, was done h}' the tenant him.self, it seemed to 
preclude him from denying any snminons on the caption; if hy 
attorney, it was still left open to him to deny both the tirst aud 
second summons. The effect of the cajifion was not to deprive tho 
tenant of tho occupation and use of the land ; for if so, it would Im 
rather, says Bracton, a disseisin than a distress: .should, therefore, 
a church hocorno vacant in the meantime, the presentation helonged 
to the tenant. 

After this rleniand per plcvinam, the land was not immediately 
replevied to the tenant before lie a{)[>earcd, but it was first seen 
whether the demandant would proceed on the cause of iwrtion, or on 
the default: if the former, it was a reliiKpnshment of the. default, 
which immediately hocauie null, and the land \fru8 replevied ; “ if 
the latter, it was not replevied till ho had saved his default; in 
which if he failed, the seisin was adjudged to the denumdant. 

Upon the smunions in tho magnum en^e tho tenant was allowed 
no essoin, nor had he the ddm raliomihUiSf as it ivas callcsl, that is, 
the indulgence of fifteen days ; beeau.se, being in contempt, ho 
deserved, according to Bracton, no more favour than in case of 
a disseisin. The summoDei*8 wore to come, if necessary, to testify 
the summons. At the return of the via^imm cape, if the lemint 
appeared, and the demandant made choice of proceeding on tho 
default, the tenant might deny the summons (and sometimes the 
essoins de mala veniendi and de malo lecti, if any) ; and if the sum- 
mons was testified by the suramoners on examination, he must wage 
his law thereof : and upon that another day would be given to make 
his law, and pledges likewise must be found. Upon the day ap- 

1 Bract, 385. 
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pointed for making his law, an essoin lay for both jjarties.! If at 
length he made his law, he saved the default, but was obliged the 
same day to answer to the action, that no furtlicr delay might be 
had to the interval between waging and making law. If ho failed 
in making his law, he lost, and the demandant recovered seisin of 
the land, : further, the tenant, and, according to Bracton, the 
plod |508 likewise, were to be in misericordid. 

It the tenant did not appear to the magnum cape on tlie first 
day, but on the second, third, or fourth, and the demandant came 
the first day and demanded judgment of both defaults, the tenant 
was reqiuired to defend both; unless he had precluded himself, 
with respect to the latter, by demanding })levin in person, as be- 
fore mentioned ; for if both were not removed, he would continue 
in default. Should the default not bo saved in some of the afore- 
said. waj^s, judgment would be given for the demandant to recover 
seisin of the land taken by the magnum ujwn which a writ 

of seisituini habere faxiias would issue to this effect : tdcian iptml vf , 
in curhl, c£'c,,per consideratdonem curicc rectq)erovU seifiinam dc 
lantd terree, dc jtire suo, vermis B. per defallmn ipslus li. 

Idea tibi priertpimus quod ipisi A. d,epra:diehd terra sine dilaflone 
plenariam seisinam habere facias, &c. 

When the tenant had lost in this manner by default, there si ill 
remained a remedy for him ; for he might recover in a writ of right 
at any time till the duel was waged, or the tenant had put himself 
on the great assize. Some thought it was open to him till the four 
knights wore summoned ; others, till the twelve were elected ; but 
it was agreed, that no recovery could be had of land taken for 
default, after the twelve were elected. The tenant had a lemetly 
likewise, if there had been any fraudulent contrivance in the de- 
mandant to prevent his being summoned ; for when this was dis- 
covered, there would be neither a caption, nor judgment for a 
default ; and if judgment was given, and anything done thereon, 
it should be revoked. The tenant might recover lilcewise, if judg- 
ment of seisin had passed while he was abroad, and ho had not 
been prevented, as before' mentioned, by the service of a summons, 
Bracton asks by what writ he should proceed in this last case ; for 
neither the justices nor demandant had been guilty of any irregu- 
larity, as .the summoners testified the summons to have' been law- 
fully made. And he thought that the tenant might proceed by 
assize of novel disseisin ; for he was in effect unjustly disseised, 
though by a judgment in court : and the demandant, says Bracton, 
in his answer to the assize,® might call upon the king’s court to 
warrant him ; and then the court, which had been so deceived, would 
revoke and vacate the process and j udgment. 

As the judgment of seisin might be vacated and revoked, so 
might the default be saved before such judgment was passed ; and 
this in various ways. 

^ Bract. 366. 


*/6«l.366b. 


» Ibid. 367. 
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The principal of these the exeuw which was iK'forc inontionwl 
when we were speaking of essoins, w.amely, a. warrant w'.<nHut tit- 
that lie was in the king's service. This was signituni sit-nti., 
b}' .a writ to this eilVet. After reciting that he was in the king's 
service, it went on : hlro rohts ifimufttrnn^, pmpfn' ttlm'^iUkuu 
fn^ain. (til die.tti itlum vurant irobla nan punatnr in (iffitltam, nvc in 
(ihqico itd 2 >cr<h'ins. tjnni dim) illam ♦ < )L'nrn»n(iz(fmii-s. A person 
might bo protccied by snelj a writ,</e nen’dio m/in for u certain 
tenn, as from snch a Uay to stich a day ; ami tliey tjstul to be ob- 
tained not only to save defanlis in partiettlar actions, but to sjtvo 
the dofault of apj)earance on any general suunnons, as that to 
appear before the justices af. their evre. As the king’s service was 
a sutlicient warrant to dispense Avith attendance in (v>ai’t ; so was 
the l>eing party to a suit in the superior court a sullicienl excuse 
for not ajApearing in the county, conrt-baron, or other inferior court, 
and a writ used to issue to warrant him in sueh ahsenced The 


justices of the bonoli might send a writ to tlio justices ilinevanl, 
informing tliem lliat a part}' was attendant before them, and this 
would ex<Mise his appearance in the eyre. The warrant <ic nervitio 
i'rt/is eoldd never 1>(‘ applied so as to enable the pirty making 
default to gain anything, but merely to indemnify him for a loss; 
nor ootiM it suspciul a judgtnent in any matter contra paecni rryin, 
as outlawry or the like. The other grounds upon which a tenant 
might get the judgment and execution revoked and vacated, were 
smdi as have been before stute«l as sufKcieat to save the default be- 


fore judgment ; such as imprisonment, being abroad before the sum- 
mons, and other matt<?rs, which showed the absence to be not 
voluntary, but of necessity. 

The warrant de scrriiio rcyh wa.s liable to be controverted. It 
might be shown, that the party was at another place than that 
stated in the warrant ; or, perhaps, even in court, but declining to 
enter an appearance at the time he was supposed by the writ h» Ikj 
in ftervUio re.<jis. Braotou is of opinion, that such matter might 
be obj<?cLed against the writ ; though he admits, as on a former 
occasion, that if a representation vtras made to the king, ami ho 
persisted in continuing the warrant de servUio, there was no 
remedy. 2 

Before judgment of seisin, a default might Ijo done away by 
certain acts of the demandant which were construed as an tippli(;d 
renunciation of the fault ; as if he accepted a dien ar/urriA, or re- 
moved the plea, or cast an essoin. When therefore he took ti dim 
amoris, it was usually accompanied with a protestation, qmd m 
amor sc non capiai,^ sedvm sit ei r^ressus ad dejhitam. A default 
might be released, either by a principal, an attorney, or a warrantor. 5* 

Thus far of defaults committed by the tenant. The law w'as 
ne.arly the same as to the demandant. Thus, if he made default 
and the tenant aj)peared, and the writ came, notwithstanding the 


I Uract 3C7 b, * Uid. 368. Vide ante, 405. * Bract. 369. 
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demandant might offer himself at the fourth day, 'the tenant would 
go quit, and tlie demandant would be in miscrk-ordid. Tlie de- 
mandant had the same excuses, which we have just shown the 
tenant to have, to save his default. If neither the demandant nor 
writ came at the first day, and the tenant had essoined himself, 
then,' although there was no authority for proceeding, yet Bracton 
says, he should not be entirely absolved, l)ut dkatur ei quad eat 
sient venit : the same, if the demandant came, and neither the writ 
nor tenant. But if the demandant and tenant both came, or either 
had essoined himself, and the writ did not come, yet still aliuft dien 
should be given the parties, and the demandant, or his essoniator, 
would be commanded to cause the writ to be returned, as wouhl 
likewise the sheriff. Again, if both parties were present, and the 
writ not returned, the tenant might demand the judgment of the 
court, whether he ought to answer without a w'l it ; and then he 
would have judgment, qtd)d quietus rccedat dc brevi ilia. 

If the writ was against more than one tenant., and one appeared, 
one cast an essoin, and one made default, oUus dies would be given 
to the two former ; but the otlier was to be proceeded against by 
cape, taking, if he was one of several parceners, only Ins ])()rtion (tf 
the land. If the same default happened where the deniundnuts 
were parceners, then a writ would issue against the defaulter, 
sumnioning him ad sequendum cum B. et C. partieipihus suis in 
placito qnod est inter A. B. G. pelentes et D. <t' c., el nnrle. idem D. 
dicit qtiod non vuU iisdent B. et 0- respondere sine praxlicto A . cf c. 
If the defaulter did not appear at the return of this writ, nevei l hcless 
B. and 0. might proceed, as for their part, if they pleased. 2 Jf 
husband and wife were demandants, or tenants, they were not con- 
sidered QS participes, but the same person ; and the default of one, 
was the same as the default of both. If they were tenants, and the 
wife said her husband was dead, the judgment of seisin would be 
8us{)onded, though she had no proof or secta to establish tlie fact ; 
and a day would be given for the wife to prove tlie death, and the 
demandant the life ; and it seems from Bracton, the mere dictum 
of the wife was, in this case, hold sufficient to throw the onm pro- 
bandi on the demandant. 

We have before said, that upon a default, the caption of the land, 
or other thing in question, was either by magnum cape 
Paivum cape. poftnyum cape. It will be proper to examine more 
particularly, when the one and when the other was the proper 
remedy, Bracton lays it down as a general rule, that in all cases 
where a person might deny a summons (which he might 

before appearance), whether in the king’s court, in the county, or 
court baron, there the caption should be by the magnum cape : the 
same, where on d^^fault to a writ of pone for removing a plea from 
the county to the king’s court, though the tenant had in the county 
put himself op the great assise,® and the four knights had been 
' Enct. 369 b. * 370. • Ibid. 370 b. 
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suminonwl, if the tenant made default to the writ : so upon 

a removal from the court, haron to the connt;j% on uccmmt of the 
lord liaviu" de >’cc/o de/rvlsitc : so when ull the pleas ui bunco \ver<i 
pul .sine die., ou account oi the ifcrJitsfitHtrioruni, and were aj^niu 
re-sumuu>ned ; and so in all casvs t»l‘ re-suinnuuis, exce[>t in the re- 
summons after a determination of hastjinly in tltv'* ecclesiastical 
(ionrt, whore the prot^css was jiHtm/ni trfjw : i>ecjuiHC there remained 
notliini^ further hut judgment to he ]»!issod, which was not the ease 
in tlie former instunces, in all which the i>ariy might wage his law 
of non-summons. 

if a person had onc<r api^ared in court, and hud another day, so 
as tliat he could not deny the day smd surmnons pvr letjem, or if ho 
had done anything that furnished a presumplhm <»f his liaving been 
siinnnoue<l, as making an attorney ; in short, Ihacton lays ii dowii 
generally, that whore a })er8on liad once appeared in C'.unt, and 
then made default, tlie caption should lie by y»areMm enped Tho 
distinction when the one or other of these writs should be used, 
seems very extraordinary, as there is no tlitfercnce in the forms 
given by Ih’.uctotj ; nor d<.)es tliere secun to hi* any in the elFeet. 
Indeed, the latter is spoken of very slightly by that writer: lie 
barely says, if tlie party did not come on the first day of the sum- 
mons, on the pxreutn cape, he should he e.X}>ected till the fourth ; 
and on the fourth, the seisin should beadjmlged to the deiriandant ; 
and the (<*mmt should have such recovery qmie Indteev drhtbit', as 
if he might recover in the same manner, as lawl been lictore men- 
tioned in case of a miujnmn Tho whole of the learning 

which we have just been delivering res|K!cting the nua/uum cape 
seems to have l>oen eipially applimhle to the /xirvum e<(pc. 

We have Itr.'eu speaking of the process by caption, as the regular 
proces.s in aetion.s rod : it was likewise used in some mixol actions; 
wdiich were both in rermiwl in peremam ; where each ]»arty might 
be said to be acbtr and rem, though, in fonn of law, he alone was 
actor who brought the writ ; as where the inheritance was divisible, 
either mfione rei, or ratiow jyersmarum, and one '/xtriicepH brouglit 
a writ against another pro taiwnahiU parte: si^ where hind was in 
cwnimmi to persons wlio were not co-heirs, and one brought u w'rit 
for a division : so where a contest arose lietween neighbours for a 
boundary, and one brought a writ against the others pro rationahUi- 
bm divists. For if in either of these thrcMi actions, or in any similar 
to them, a default happened, tlie process was the same as in real 
actions. But where two actions were contained in one wiit, one 
being in personam, the other in rem; as where a person was sum- 
moned to show quo warranto he held such land, and tben tlic writ 
went on and said, Qttam dominm rex damat esse escha tam suam ; 
in this case, as there would arise an appearance of chiim to two sorts 
of process, Bmeton thought, contrary to the opinion of some others, 
he should have that which carried most compulsion, namely, the 
,, * Bract 371. *P,id.mh. 
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process real by caption. Sometimes these two matters used to be 
separated ; and then upon the writ which contained the quo 
warranto, or quo jure, the process was attachment, and not caption 
of the land.^ 

It may be here remarked, that by this simple writ of quo 
Writof(?Mo warranto, ox qtto jure, nothmg coxj\<X be recovered ; for 
jure. it was merely to call upon the tenant to show by what 
title or warrant he held ; and if ho held by none at all, yet this 
^ave no title to the demandant; but the demandant having made 
this discovery, must resort to another writ if he would recover the 
land.^ This writ of quo toarranto, or quo jure, by which a man 
might be called upon to show his title, enabled a litigious person 
to disturb the peace of any man’s estate whenever he pleased. 
How far the party, so called upon, was required to disclose his title, 
does not appear. Bractori seems to speak as if it went no liirther 
than the title to possession, and the general point, whether by 
descent or purchase ; and he seems to consider it as an ungracious 
and unhandsome proceeding. From the instance given by Jiraclon, it 
may bo collected tliat this writ of discovery lay only for the king.'^ (n) 
After the essoins, and other delay, or at' the first day of the 

count of right, if the ])arties both ap- 

10 ooun . demandant was to propound his mtenfioj as 

it was called by Bracton, or count, and show the form in which he 
meant to contest his claim. For this purpose, after the writ was 
read, the demandant or his advocate, in the presence of the justices 
on the bench, was to declare himself to this effect : Hoc. ofitendil 
vobis A. quod B, mjiistd ei deforceat ianlum ten’m cum pertmentiis 
in tali villd, et ideo injuste quod quidam antecessor suns nomine O. 
fuit inde vestitus et seisitus in dominico suo, ut de fmlo et injure, 
tempore Henrici Regis avi domini regis [or tempore regih llkardi 
avunculi domini regis, or tempore johannis regis patris domini 
REGIS, or tempore henrici regis quinunc esf] capiendo inde expletia 
od valentiam quinque solidorum, sicut in bladis, pratis, reditibus et 
aliis exitibus teiTce ; etdeprmdicto O. descenditjus terrm illius, 
or as some expressed it descenderb ubbuit cuidam I), ut filio et 
ha redi, et de praedicto B. cuidum E. ut filio et Jojeredi, et de prcc- 
dicto E. isti A. qui nunc petit, utjilio et hceredi. Et quod tale sit 

{a) This is very remarkable. It was a proceeding in substance by way of discovery, 
or interrogatory, to ascertain the nature of the right on which the party relied, ajid 
that party in possession. Bracton, however, says: *‘Sedtauien quiuuvis mcivile sit 
cogi possesBorem titulpm mxva possessionis dicere per breve quo jure tamen valet ad 
hoc ut petens scire posait utrum tenens teneat pro hsL^rede vel pro possessore : et pro 
hoc^qua actione debet experiri, pro hcerede autem {^sidet qui putat se hicredem 
osse: pro posseasore vero qui nullo jure rem hsereditariam vel totam hicreditatem 
sciens ad se non pertinere posaidet” (lib. v. fob 373). So that it went only to the 
general nature of the. tenonVa title, whether he relied on title or possession, and if 
title, as heir or otherwise, it did hot go into the particulars of his title. 

1 Bract* 372* * Ibid. 372 b. ® Ibid, 

* Brn^ton here borrows a tern from the canon law, as Glanville did the term petUio 
from the civil, to ^nify count. In 
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<s}iuii'i, offei't vot'jiio'i tf.iitif I bevt- JwutiHHs tfid, vrf 

ah’o iiivflf), sieut cttrui forfftifiaravtnt. 

Ceriiiiu pails of the t are wortliy nhservation. Thus, we 
see, it was not sufficient barely to say, ^>J/o tuHiam h'trnM- n( Jm 
riieiiiit, but this claim wa.s to Ih* ‘^rtuuuleil upon some suitj^c.stion 
• that; wouUl ilonionstrato it, uuil show iu ivhal manner uinl by what 
iIe^roe.s the ///.v ought (o tleseeml U> the ilemamlant. Again, as tho 
object ol a writ ot right was f<.» ixHaiver as well tho. ////»■ /jfAV,vrsvviow//f 
as ihv. jan upon tlit> seisin of a certain ancestor, it was 
not enough to .saj" that such ancestor was sei.sci} m /.f/a«iw<V'o a'J/o, 
uf (h: lif/rrt) Unn’invii/iK only, but tliat he was s<‘ise<l indombn'*:*} siw, 
tit itc J'lvihi, wliich incha.leil in it the Itfit rinit h m luciitiau . aral whfile 
jft.s pys.si’SftiiuiiM : nor Acas it cuougli to stiy tlait he w.a.s .sci.sed iu 
duininiai suo, iif </c /?Cffy, wiiliout aihling e/ /arc, which inchuled 
in it propfukit ut. Nor would the oomnirrenee <if the.se two 

right.s, those of jiosscssion and jiropriely, ealUal droit droit, snllice, 
unle,ss the ancestor named lield the land indoitiiiiico ntui ; tor if ^ it 
was iu svrriiio only, lie wc>uKl fail, tin? writ ot’ right being i’oj- a re- 
eovery iu t/omiuioo : ha’ the doniarnlant eonnted on the si>isin of 
the ancestor ; and therefore the same seisin must be recovered 
whieli the ancestor Jjad. Agjiin, it was not sufficient that the an- 
<‘cstor was sei.sed in- dotuinico suo, nt rfe fmtu vt Jure, unless ho 
adde<I, that ej'jdrtiii npit For lliongh a person nniv have a Ulwrum 
tvuvuH utnut amlyt<.<h//« without the i jCjdrtiu in a possessory ml ion, 
as was before .shown in the assiswi of novel <lisseisin and mortmm- 
cestor ; 3’et llie seisin of the proprirtuu was refpnred Ja»i to be so 
momentary, but that there should be time to take the vxphlio ; 
auil tlierefore it was lield, if there was no mention of cxpictio; the 
action would abate. Thus, if in fact no v.xphtia were taken, and 
th<^ party had .suffered the time of bringing an assiKO of novel dis- 
sei.-^in or inortaimccstor to pmss, and brought bis writ of right, lie 
would have no recovery. 

Again, it was refjuired that a certain time shouM ho mentioned. 
Unit i.s, the time of some king, as tempm'c Udiu rcffis ; for a Avrit of 
riglit, like other writs, had a time of limitation. Thus' in the 1 ime 
of Glanville^ it was not to exceed tho time of Henry L, and now, 
by a late .statute, it was not to excee<l the lime of Henry II., the 
present king’s grandfather ; the reason given for which was, that 
beyond that period no one could succeed in making a proof, what- 
soever right he might have : for a demandant could not make proof, 
says Bracton, but de visu proprio, or that of his father, avIkj en- 
joined him to testify the fact, if any contest shouhl arise upon it : 
an<l if Bracton wrote towards the close of this reign, the above 
period of limitation was perliaps as far as this sort ot proof could 
well reach. When, therefore, a demandant mentioned the time of 
Henry I., he would fail, for want of proof. 

If his ancestor happened not to be seised in the time of the king 
A Bract. 372 b. F)* anU, 2S4. 

2 n 
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mentioned in the writ, although ho was seised in another king’s 
Tender of the Tci^n, j'ot the demandant might perhaps fail tlirough 

demi-mark tliis ctror, the Same as if he had never been seised at 
all. But the issue to be tried by the great assize being, which of 
the jiarties had most right ; the king’s lime did not proijerly come 
within the consideration o'f the recognitors ; and the right between 
the parties might be decided with justice in favour of the demand- 
ant, although he had failed in the time of seisin mentioned in Ids 
count : when, therefore, the demandant had put himself on the 
great assize, and the tenant had suspicion that the ancestoi- was not 
really seised at the time mentioned in the count ; as perhajis he 
was not born, or was dead at the Cime ; he used to ja-ay tiiat the 
time of seisin might be inquired of by the rccogrdlors ; and to 
obtain the favour of this extraordinary inquiiy, it wjis the jaactice 
for tbo tenant to give something, dare de mo, as Braeton calls it ; 
this being, probably, a remnant of the old custom of ]»uljiijg justice 
to sale ; an abuse winch was long permitted and made a gain of hy 
our kings, and was at Ja.st provided against by a ehuiso in Iho 
famous chapter of the Great Charter.^ To preveut the teuaut 
taking advantage of an error in mentioning the time, the dtauand- 
ant was permitted to correct it, and sjwak of the time! of another 
king; and this was allowed in any state of the cause till the tenant 
had answered, and put himself on the gioat assize, or eh.iended 
himself by duel ; but not afterwards could the question of time )>e 
moved by the tenant.® The seisin was required to he Icrnpore 
pads', because, during wars, like those iu the tijno of king dohu 
and the present king, many pei'sons were violently disseised, and 
afterwards, in time of peace, were restored to their own property. 

^ When the count was thus founded, the demandant was to oiler 
to prove it, as was before mentioned ; which ofl'er was sometinies 
stated more fully : Offert disrationare per corpus talis lihori honunis 
sui, et talis nomine, qui hoc paratus esi disrationare per corpus 
suum, sicut ills qui hoc vidit, or de vis u pains sui cui paler suus 
dim esset agens in extremis injunxit in fide qtid filius patn tene- 
hatuf', qndd *si inde loqui audiret (as before mentioned) quod inde 
testis esset; et hoc per corpus suum disrationare sicut iliud quod 

I Vicic ante, 249, It is to bo lamentod that oar author, wlio has oBonod to the modem 
reader so many secrets of our old juiisprudence, should be less explicit ou a point that 
has caused much difficulty amongst lawyers. T/ie tender of Uic demi-nuxrk^ as it was 
afterwards called, is the practice here noticed ; but tlus is done so shortly as to throw 
no light upon it ; and, unhapi>ily, the passage is so obscured by the use of a word, and 
that a teolmioal one, in two sonsos, that it is difficult to make out any meaning at all. 
Having used, the word meniio to express the naming of the time of the seisin in the 
writ, he afterwards uses it to signify the moving the question of seisin by tiie teuaut ; 
jbat aliqxmndo iptem cte mo pro habmdA nientione de tempore. Perhaps some reason 
might be giveh in those times, to show that the king might accept this tender of money 
for a judicial grace, without violating Magna Charta. This perhaps might be thought 
to stand on the same footixig with the king's silver, which is still given licentid eon- 
cordandu Tlie truth is, that the charter only aimed at fbgrant and enormous partiality 
when obtained by corruption, and not et such trifling payments as were made and 
accepted of course finom every body, as a;moderate recompense to the officei-s of the 
court for their labour andi attendance. * 
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jiitter $nus ridit et audiiuf. If a»y of tlic ulK»ve circimistduces wore 
oiniUo<l, urul the pi'oceedinj; ha^l tCH> far to corrwfc the error, 
tlie (Ir'iiiamlajit wouM lose his chum lor him and hia heirs h>r ever-. 

Another material jiart of (he «nuit was, the dedneiu^ tho descent 
from the ancestor soist.'d down to the demtindant. This was plain 
and easy, when the desoi'nt was in the ri”;ht line ; hut when it was 
ni'cessary to jfo over to the transverse, or collateral line, it hwamo 
inore difhcnll : llien, histead <tf <ledueing- it frt,im father to s<ai, a 
transition must he made in this way : h't ({(dn iiU'm tnlt'a nbnt sine 
k:t rede <h) .w, rererft'lkttitr ji(S term- f/h'a.v tali ut tiraucula cf ha'rvdi, 
«t'e. And in this it was necessary to ohserve, that the sfi/M'S re* 
sorted to di<l not exee<*d the time of limitation helore mentioned. 
If a son died in the lifetime of hi.s father, it was the i)piniou of 
some that he need nt>l ho mentioned in the descent ; hut Ihactcai 
<loes not assent to this, layinj^ it <l(nvn as a reason, that no ri^ht 
(lesrendid to an heir fnmi an aiud'stor, unless by the deatli of some 
heir ; and he t.}ion;i;hl that such decetised heir should he noticed in 
this way: (Judd de tali atiiecesaore descendere debuiijua tali ut Jit ia 
et haredi, ef de hdi ei qui nunc petit'^ ut uepuii et latredi ; so that 
HU chasm would In.^ left in the des<x:nt: for if that w^•»s allowed, 
thi'ua Sou might he attainted of felony in his father’s lifc^, and, 
being left out of the computation of (lescent, the grandchildren 
wx'uld succeed imniediafely ; which, ns' Bracttai says, wtmhl he in- 
convenietit, and against hnv. However, when the ehlest son <lied 
in the life of his father, leaving no children, hut leaving hrothera, 
then it. was not nccessarv to mention such chlest son in ihe com- 
putation of the descent, tliough the right ought to diiscend to hirn ; 
as well because the other brothers were as near in degree to the 
seisin of the tiither as the hrotlier who <lie«i, ns hccanse, n{s)n his 
death, the eldest of the surviving brothers hc'carne next heir to the 
father ; on which accijunt the attainder of such older brother, in 
the lifetime of the father, w’ould not alf<«t the other brothel’s, who 
were not heirs to him during the father’s life. 

Where an abbot, prior, or other incoqrorated jKTSon, sued ft writ 
of right, in right of his church, grounde<I upon the seisin of a 
predeces.sor, there w'as no need to count from one abbot to another, 
naming the intermediate ones ; hocau.se the corporation remained 
the same, notwit!»standing tlie changes of the abbots.^ They 
therefore only said, talis ahhas^ predecessor mm, fuU misitvs, <fc'c. 
If land was given to more than one jointly, the parties should all 
be named in the computation of the descent, thus : Et unde A. B, 
(J. D. fueruni seisiti, df;c., et ita qudd tales niortai fuerunt sine furrede 
de se, accrevei’unt eorina partes super stitibus, ei ita quod jus terra> 
itlius descendit hoeredibm eorum qui fuet'unt superstites, scilicet 
talibus ; et quia wius illomm, scilicet talis, obiit sine luerede de se 
descendit totamjus tali, et de tali Mi qui nunc petit, &c. 

If any one was omitted in the descent ; if it commenced with on* 
374. • Hid. 374 b. Vide amU, 397. 
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who never was in seisin ; if there w'as any error in the person, or 
the name of any one mentioned in the descent ; if any of those men- 
tioned in the descent was a villein ; in all these cases, the action 
would abate, and the demandant lose his suit.i 

When the count was thus exhibited, it became the tenant tf> 
consider whaf defence he could make. The first point 
considered was, whether the court bad jurisdic- 
tion of the cause ; next, whether the parties to the wiit were ]no- 
j»er; and then, whether the writ was liable to any exce])lion. Tlie 
next consideration was, whether the tenant held all the land 
demanded, or only i)art, and how much: to ascertain this, the 
tenant nright pray a view. When this was over, then the tenant 
was to answer to the merits of the cause, either by himself or 
attorney, unless there was some toarranior whom he should like t<> 
vouch. The nature of vouching to warranty, and the answers the 
tenant might make, we shall defer for the present, till we have 
inquired a little into the method of praying and making o vine, 
and the cases in which it was allowe<l.‘*^ 

A view might be had either by the party or by the jurors. Of 
Of grantiriif a the latter, Something has already been said in the assize 
viow. of novel disseisin. A vietv might be had also some- 
times in inquisitions ; and tiot only where it was a question for the 
recovery of property, hut also where it was entirely u])on a fad , as 
in eases of trespass. What we have now to say, will be confined 
to a view when prayed by the party, and granted for the purpose 
of enabling the court to passacerttiin and precise judgment on the 
matter before them. In order to understami this, we siuill first 
speak of cases Avhere a view was not allowed, then of those where 
it was, and, lastly, of the manner of making it. 

In a plea de profjarte sororum, if the demand of the raiumahlis 
jmrs was by a writ of nuper obiit, tliat is, by stating tliat the 
demand wtis of a certain portion of the inheritance, of wdiich their 
common ancestor lately died seined, the latter part of the allega- 
tion Avas construed to specify the parcel of land so accurately, as to 
supersede the necessity of a vieio but if land was demanded by 
a writ of right ut de proparic, then a view was allowed. For the 
same reason a view was denied in dower, if brought for land of 
which the huslxuul obiit miper scisilm. If a manor was demanded 
without the pevtmeniia, no view was allowed, a manor being suffi- 
ciently defined by the name only: so if the demand was of the 
moiety of a manor undivided ; because the demandant being igno- 
rant which moiety belonged to the tenant, could not inform bim of 
the particulars on taking the view. But if it was divided, and the 
perbmntm were claimed, there a view would be granted ; and, in 
any case, if the manor 'wi^ undivided, he might have a view of the 
whole. A view was denied to an intrudar, if the thing in which 
the intrusion was made was specified without the pertine^ilia ; or 
' BrMt. 375, • Ibid. 376, s 370 b. 
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if Ihnf was done, which was heUl io sii}>erscdo tlie uoeil of a view, 
as boiorc inentioued, espocinlly if tliv intrusion was so recent as 
within a year or less. If a woman <U'uumdi.Hl ditwer of a manor, 
of which slit; was specially einlowed, withonf naming \\w 
she eonltl not have dtover ; so if she donnmdeti h'rtinm porlvtu, 
• although she could not. aseerlain her third part, yet in this hittci 
case, the ttmant might, haven view of the whtde; however, if the 
woman repliotl that she tlemauded the third of tliai of which her 
'hushand /Hiper ohiU. and (hat the tenant heltl the whole, 
iu> view would he allovvotl, for the reason above given. If the 
den la nd was made in an nncertaiu way, no view wtndd l>e allowed, 
as tleuiantling all the lands h(>lden by ilie tenant in such a, vill over 
and above ten acres:’ though here, as in a former case, he might 
have a view of the whole. When a tenant had liinl a. view, Ho 
warrantor whom he introduced into llie action i-ould have it ; the 
warrantor knowing by his charter what laiul he was to warrant, 
without the a.ssistanee of a view. 

If a view had been refused, or had not been prayed, yid when 
the duel wa.s waged, and ]iledges given, tin* two champions might 
ami ought to hav<‘ a view, lieiviuse, h\’ law, they were to swear dr 
r/s/i : a <iay, therefore, used to he given them for that jmrpfise, 
.Vfter land had been taken into the king's hands by ilefanlt, it was 
not u.sual to alltnv a. view, liecatise tlu' tenant, when he demanded 
it hack prr ph rlHum^ must have aseertaimsl it in the saiue maimer 
as would h(; done by the demandant on a view, which, thend'orc, 
snjier.seded the ma'd of a, view; however, for the same reawm a.s was 
before giviai, tlie (jliainjiions were to have a view after a default. 

If the ilemaiul was made not of land, hut of Home right, us a 
right of advowsiai, of common, and the like, ihongli thew.; are in- 
visible in themselves, yet as they are issuing out of hind, the hind to 
which they hehaiged might he ascertained either by view, or wlmt 
amounted to a view. In cases of common it was sullicient if the 
jilaco wa.s viewed hy the jurors ; and so it was in trespass, ami in 
wieslo; for in a personal action a view might not he pi'a) cd l>y the 
party. ‘“i 

A view could he had in the following cases ; of all lands dmnanded 
in a writ of right, or in any other writ in which the duel or the 
great assize might he laid; in short, it lay wherever a corporeal 
thing wa.s demanded that could not be otherwise {iseertained, cither 
directly by the naming of it without any jwrtinmtm, or irniirectJy 
hy a description, as in a nuper <d)iU before mcntionccl, or by H|K)el- 
fications that were adequate ; as, qvam lali» uxirronlimrd ; talin^ 
tent( in eddem villfi ; talent qnat cupia /uii in ninmis dom mi 
regis ; talem quam talis Itbi tnululit talem, dc qud dimeimnani 
JecUii, talem quam tones de dono talis. It lay of iric«,>rjK>real things, 
as in a writ of quo warmrito, which writ, as has been before men- 
tioned, was both in rem and in personam. It might bad of 
1 Bract. 377. tJbid.m. 
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land out of which a rent issued^ to which any one had common of 
pasture, or in respect of which suit of court was demanded. In 
all these cases, as well as the former, it might be had, unless the 
necessity was sui)erseded by some sort of designation or description 
that was equivalent to it.^ 

If the view was granted, the entry on the roll was to this etreert ; 
A. peMf. versus Ji. tanfam ierrom cum, 2'>e.rt{ne.n His, dc. dc. El B. 
venit, (it petit visum' de tem'd, nnde, &c. And then there issiiod a 
writ to tliis effect, directed to the sheriff’ : Bru ryipintm fibi, quod 
sine dilatume h(d>ere fdchis B. visum de tauUt ternt cum ju'etim n- 
ths in N. qiueui A, in etirid noslrd coisim Jus/iiiariis uosfris apud 
W, cbtuint, ul Jus suum, verstts pru dirltim B, El die (jwduor 
nniitilms, ex illis qui visai iUi inlerfucrinl, qvbd sint eonnu iisdvm 
jusfilkrriis nosiris apud Westmonashrlvm, Udi dir, de... ad. ifsliji- 
candum v isum ilium ; el habeas ibi nomiim uiililum, el hoe breve, 
cf'c., varying according to tlie form of tlic original writ,- and ihon 
dies duhis esl visdem, die. On the dies datnu, the denuualant and 
tenant might both cast es.soins ; hut wlielhcr tliey came or nol, tlic 
sheriff was to command the four knights toajqx'ar and tcslity tla'ir 
view ; and ^yhen this wars once done, the record of .sucli tcsiiiicalioT\ 
mnst Ik> abiiUid by. If no view had lx>en made, ami the tenant 
appeared, and showed it, ho might have nnotlier day. In making 
the view, the demandant ought to show to the tenant, in ail ways 
possible, the thing in demand, with its metes ami hounds. 

If the tenant objected that the demandant Jiad put in vienv more 
or less than what W'as containe<I in the writ, an inquisition of the 
country used to ho made to find the triith,'^ This imjui.silion 
sometimes consisted of four, five, or six ])evson8, whom the jjariies 
named, together .with certain of those wdio had made, the view. For 
this purpose the follow'iug special venire facias w'oidd issue: Prai- 
cipimus quod venire Jacias coram justitiariis nosiris, tfe.. .<1. seew- 
enteni tulis, ct actoruettum tuum, in loquelu quee est inicr eundcni 
A., dediintd terrd, <£rc. Et similiter cum eo 1i, C. I). E. super 
quos jmrdicti tales se 2>osuerant,et pra ter ea quatuor ex illis qui visui 
interfuerint, quern jmrd ictus A. attornatas ]>etenti$ J'ecit teneuti de 
prntq, tOo., ad certijicandum pvafatis justitiariis quid et quantum 
prati, &c., idem aUornatus ptosuii in visti, et unde idem tenons dicit 
quad non /uisuii in visa, nisi fanfutn, tC'c. 

When the tenant was thus informed of the quaTitity of land whiclx 
the oemandnxxt claimed, he was better able to calculate Ins defence, 
whether to take it on himself by pleading any exception, or, if he 
had any warranty, to vouch a wwrantor to defend for him.* ’ 

If the tenant had no good cause of exception, cither dilatory or 

Vouching to peremptory, and had nny one to vouch, it would be 

vnrranty. gafer to voiiuh his xvarrantor to defend for him. This 
■was to be done by the. aid of the conrt, or not, according as the 
warrantor was, or was not, within the power of the tenant.® A 

» Bract, srsb. • liid. 379. »/&«/. 379 b. •‘/iK?. 3Sa »I&id. 



WRIT OF RTOIIT : WARRAXTT. 


CHAP. VII.] 

clause of warranty was usually inserte<l iii every charter, whether 
made on the occasion of a douatum, u t«ile, or exchange «.>f auy laud 
or tenement ; sometimes a warranty arose by jx^asoa of homnjje. 
without any charter at all. As a w*arrauty M'us usually matle for 
the warrantor and his lieirs, to the donee and his hen's, the mutual 
tie continued on the heirs m tnjuitfunt on both sides; sv* it vlul on 
the assigns, and those who were m /fwo /nxirdum. as the chief lord, 
who came into seisin by reason of escheatJ A tenant for life, as 
well as one in fee, aiul even taie who held t(»r Uu'm of years, might 
either vouch or be vouehotl. A husband might vouch Ida wife ; 
and, in case of a gift mu<le by her to Inm before marriage, if he 
lost, .she was bound iti rxcniuhnon : the Siune if the wife was im- 
pleaded (»f land given to her before nuirrutge by the huHhand.'-^ 

If a minor was vonehed, the tenant wa,s exjtected, at tlu- lime of 
vouching, to sIjcov the deed eontainitig the w;trrunl.y. Tliis was to 
take fitf the .suspicion of its being meant for delay, tlie voJiching of 
minor.s being often resorted to for no other }mrpose than that of 
delay. Wluai the diarter was shown, and the qia.’slion wa.H ttpon 
a st'rvice, it was intjuired, whether the minor's fatlu;r, or any of ins 
anccMors, was seised of the service (Utuo (d dl'' (jtui J'ltit viiin$ t l 
: if he was, then the min(>r w.as immediately to enter into 
tliC warranty, but the plea l)etween the demandant aial him was to 
remain s/ec <fir till he was of agti ; for he w.-m not oldige*! to answer, 
either to llie warranty or the plea, till ho was of age. Ihit if the 
tenant had been eufeoiled of Iht? laud iu ijne.stirai dnritig the mino- 
rity, the minor was to answer Iwiih to the wurnuity and the plea; 
and in order to know tlii.s, an inquisition wouhl he made, whetber 
it, was an inlaa itance by de.scerit or by purchase. What is said 
above <if .services applied alsri to homage.'* 

'J’he oltligaiion of warranty that arose from homage migiit, as 
wfis before said, la; proved without a deed. If t he Katun* of 
vouchee call<sl for one, the tenant iietxl only say, “ You wurr-uity. 
arc btnnul to wtirranty, Ijceause tr/o fiitm imh', lv(jino him, and you 
have received my homage for this land, and are in seisin of my 
service, and my father .and Ins ancestors inde fmrmit homiw;H nn- 
k’c('smntm tuoruin;’' of which he wais to protlnce a sufficient set /a, 
or some one who was ready, if ntKjessary, to prove it per rorj>m 
suura: and if, upon the denial of the voucIkh;, this w^as afterwards 
proved before the justices, they W'ould anljudge him to enter into 
the warranty. Althongh the tenant might at any time make the 
surrender of his tenement, yet the lord could not w'aivc the homage, 
Isi'causc by such means ho miglit, at the expense of a small w-'rs’icc, 
deprive the tenant of the claim of warranty, which dcp<;n<U»l upon 
the doing of homage. If the Avarranty w^as grounded on a fine and 
cyrograj>hum, it is made a doubt by Brachm, whether a minor 
should not be bound to answer, though his ancestor Avas not seised 
die et anno, as aboA'e mentioned But of this more hereafter. 

I Bract. 330 b. * Hid. 3&1. » lUd, 381 b. 
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A warranty was sometimes conceived so as to bind not only the 
]>erson of the feoffoj-, but also a certain tenement. Thus in the 
deed of gift he might say, that ho and his heirs would warrant the 
gift cx Udl tcueimnto quod lunc tenet, to whomsoever tliat tenement 
might afterwards come ; by vii’tuc of which special warranty that 
tenement, in whatsoever hands, w'ould be liable to go in exvunddfun 
of the land warranted. But the law was so favourable to warranty, 
that, without such express specification, land was held to be tacitly 
l)onn<l by a warranty ; and therefore, if a Avarrantor at the tinu! of 
making his warranty i had sutlicient to make good his warranty, 
the land be then had heeamo bound by the wari-anfy ; and oven if 
it wont into the hands td the chief lord, or of the king, by esclieat, 
Bracton liolds'-^ it to be liable to the warranty, <f nia rce cum oHen: 
transit ad quemvunqne. 

The king, in point of law, was liable to warrant, the same as a 
common person ; bnt ho could not ho vouched, lK*eaus(! no siuuimais 
could issue Jigainst him ; instead, therefore, of vouching, the Icnanl 
ought to say, in the style of a remonstrance, that sine rerje re,<tpon- 
dere non potest, eo quad iutbel charlani stUDit da donaf.ione, per 
qiunn, si amitteret, rex ei teneretnr ad excaynbinvi. It. seems that 
such respect was paid to the king's charier, that an allegaticai 
therectf was held sutlicient cause to dehiy the ])roeeeditig. 'fo 
remedy this, it liad been lately jirovided, that the king should never 
he named in this way, unless where he was hound ad exert ndn'n in. 

In vouching, the tenant ought to name the warraubw with all 

I tossible precision. Thus, if he was son as well as heir, he slumld 
>e called son and heir. If many claimed to ho heirs, they should 
be vonebed disjunctively, talis vel talis, whoever of them was heir. 
J f the heir wfis in ventre, and the wife had prayed to be i)ut into 
possession nomine ventxis, as seems to have been usual, thou the 
tenant was at liberty either to name the }>erson who was apparent 
heir, or him in venire, stating iu all such cases the special grouml 
of ambiguity.^ 

1 f a person was vouched who was in the power of the tenant, as 
a wife, children, or others under his authority, the tenant was not 
to have the assistance of the court ; but if he did liot produce the 
vouchee, ho was to lose his laud. If the vouchee was not in the 
realm, he was not within the reach of the king’s writ, and therefore 
it would be in vain to prHy4he assistance of the court; and if the 
tenant did not produce such warrantor, ho would lose liis land : 
but if the person vouched was in Ireland, the king’s writ used to 
issue to the justices there.s If the vouchee resided within the 
power of the king’s writ, and he could not be produced without the 
court’s assistance, then there issued a writ to this effect, addressed 

* Satiit hahttiU • / * Bract, 382, 

^ This provitfioa is said hy Bracton to bo nimie eoram tpm rcffcin dtdicixtimtt ahh(xthi<)p 
jfiiwlea inprw^ntid mwm ipuropof^m^ tt comm comtte JRiefu^rdet et afiits 

Tfais» tbereforo^ was an act of the legiaUture, and is one of those many acts 
of parliament which am now lost* The date of this provi^oii is not xuentioued, 

3S2, 3/hiU395b. 
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to tlie slierifF: Sunnuottfus per uninfnt.’utkifvn J. iptoj ,<{( 

Coram Jusiitiarnti nosti'ts, ti e., inh i(ic ad uarranti::aa<inm U. t<tn~ 
tarn, terra cum pertineutiia i» tali vHfri (juttm /;, in cddvm curiit 
corom iisdon jiistitiaria^, etaniat ut Jux xuaui versus proilic- 
wde idem It. iu ca iem curia itosti'd t'oram iisdem jus- 
tituiriis ?n>stri.s vocant {}>suiu A. ad tearrauti^auduiH versus pra- 
dictum dr. 

'I'lio writ of .«uniniou.s ad <rarraufizandum always ituule uu'UtioH 
of the sort of plea tlejH’ndiufj;. If the warriuitor was a juitior, there 
was a writ of summons to the euavilian to fijipear, and t)rht]Lt with 
him the heir. If an heir was vonehed in re-speet of his mother’s 
laml, which was then in pos.sessi<ni <tf his father ns tenant per (vtjvm- 
Aiajfia , the warranty wa.s not deferred, hut a writ i.<sn<'d to liim, 
expresst'd eitlier to hear the ju<lj,jjuent of the court on the warrant}', 
or to warrant together Avith the heir.* 

At 11m‘ return of the sntninon.s, the (leinandant, lenatd,, and war" 
rantor, might all es.soin themselves. If the dtunandant itnnle 
delhnil, and the tenant appeared, the tenant had judgment to go 
(]uit ; if tlie tenant, then then* rva.s a vtrpitdur in. mnnu.s dtunini 
ref/fs, as in common ca.se.s. If the <h*mandant aij<l tenant both 
appean*d. and the warrantor nnnle default, then a writ ot (r'ny>/o.v 
I'lifeitfiaiii issued to take- n.s nmeh land of the Avarrantor as avuk 
etpial to the vahu* of the hind in (jueslion. If (he land of tin* war- 
ranlor AA'as in another county, the sheriff of that tronnly could not. 
jmlge of (he value of flu* land in question ; to ascertain thi.s, there- 
fore, a Avrit first issued to the Hheriff of the first county, eommaml- 
ing him by the oaths of tAA'^elve men of the vicinage tp/dd ru’/mdi 
{•/ opjtreiiar!, the land in question ; upon the ret urn of Avhioh 
e.xtent, they grounded a writ of cape ad val/nlkioi to the sheritV in 
the foreign county.- If a guardian ina<Ie <h*fault, the rape ad 
Videuliam is.‘<ued against the lands of the minor ; if either the 
tenant per fcvpati A lajlta- or the heir nuuhi ilefault, the cope oil 
voh:Hlio))i Avent against the maternal inheritance in the posscHsion 
of the tenant jter lajevt. If there av4is more than one warrantor, as 
in the ease td' parceners, the ca-jH- nd vfdentmm issne<l aguin-st all 
rateably, though if some apj;K.*are<l, they <lid, rj<»t suffer by the 
default of the other.s, Avho were proceeded against separah'ly.^ 

The writ of cojfx; ud vahmliom contained in it riKewiK<> a snrn- 
inons ; and if the AA arrantor after the caption did not apiiear to this 
summons neither the first, second, thir<l, nor fourth day, and the 
demandant and tenant both appeared, tlie former against the latter, 
and the latter against the warrantor, then judgment was giviui that 
the demandant should recover^ the laud against the tenant, hy 
default of the tenant, and tlie tenant an excomhium ad vaknlmrn 
out of the land of the warrantor. Upon this there issued a writ 

I Biact. 383 b. * Ibid. 384. * ■fWrt. 385. 

•* Rtcuperat terrain imam rertiu B. per de/altam B. el B. in mitericoirdiS, ei hafjeat de 
terra i/mae C. in toco eompeienti aeeambium ad mhnliam. 
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for the demandant, commanding the sheriff quod hahere facias 
scmnam^ .and another for the tenant de excamhio against the war- 
rantor,' which latter was preceded by a writ of extent, if the land 
was in another county, as in the case of the cape ad valmtiaui 
before nientitnicd. If the wairantor had appeared, and aflerwanls 
made default, then thero issued a cape ad. vaknlknn^ w'hich was a 
parutn cape ; and if he® failed to appear to the suinnions therein 
contained, the demandant had judgment against the tenant by 
defaiilt, and the tenant ad valxntiam against the warrantor, as in 
the former case: and so of the person or i>ersons making default, 
if the wjirrnntor was more than one person ; though if husband and 
wife- were summoned, and one made default, it was the same as if 
both had so done, whether before api)earance or after. If llio war- 
rantor afterwards appeared, hut had no sullieient excuse to save his 
default iu not appearing at the first, second, third, or fuuvtli ilay, 
tlicn, in like manner as in the former Ciises, the demandant had 
jtidgrnent agsiinst the tenant, and the tenant f)ver against the war- 
tor for an cxvnmhlmn ad vtdeuliam, upon whieli issued writs of 
hahere facias scisiimm for both parties/'^ 

If the diunaudant and warrantor appeared'nnd otfered themselves, 
and the tenant wsis absent, then, if he had }iot entered into the 
warranty, ho statini recedat <pneitcs de icorraniid, aiul a pariutm 
cape would iwssuc f<»r the land in question, and if upon the return 
thereof the tenant did not appear or could not save his default ho 
woul<l lose his seisin. If tlio demandant made default, and the 
teiuint and warrantor appeared and offered themselves, they lx tlh 
recedant quieti de brevi illo. When a person was vouehed who 
had no land iu fee that might he taken into the king’s h.aiids or Ity 
which he might be distrained, then a writ issued to the shefilf,' 
quad haheat corpus, to take the body. 

When the demandant, tenant, and warrantor all appeared in 
court, the warrantor either entered into the warranty or contended 
that he was not hound to warrant. If he voluntarily did the former, 
the original suit then proceeded between the demandant and war- 
rantor, and the tenant might leave the court till the ple.a between 
them W.18 determined. The demandant was therefore to propound 
his eonnt to the warrantor, in the same manner aa he before had to 
the tenant, to which he was to answer, and defend the demandant's 
right by the duel or great assize, unless he could plead some ex- 
ception or had a warrantor, whom he iu his turn might call to 
defend him, and thus they might go on, one warrantor vouching 
another till none wi\s left to be voucheil; and if the last warrantor 
lost, either by default or by judgment, ho would be liable ad ex- 
candnmi, and so on from hand to hand to the tenant. 

If the warmntors were G. D. and B,, and E. had nothing where- 
with nu exeamhium could be made, and all the others had sufficient, 
Bracton thought it hard that the tenant should go without an ex- 

* B»ct. 387 b. » IbhU 3S6. » Rid. 383 b. ■* Ibid, dSfi. 
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cnmhhtm ; ami tiiiwforo, in lus o|Hnion. i( apix-ttretl i'jjuitnltle that 
1>. shoultl, not wii list aniling, rn'otupons*' C. and wait for ludior times, 
wlicn K, could do the same by him, so that the writ of seisin would 
run; /'Jf tpno lij. Hf/ni /nihef Hudf (iCvomi'Utm jhct'i'e ipst . I K. 

vho lie hrrrus njwiuft V. fw hnUird tmi eklrm C., t'Xt'ftmbiuni nd 
valrttfiojii pni'dtvfiv, tvi'nt', ihUiUoHv hidH ty jUciuH, tlfutt'v tth m 
JC., nJiqtiitl halmii umh' (xronibuon /hem' /Htfntf, et iUml idem e.c- 
('(n)thann (hhitionv /mlim' /'afuia pratlifio Ji,, d’‘c. The saiuo 
was also done if any of llu* intermediate 'vvarrautors vveiv unulde to 
make an ixvftmhiutn. If the last warmulor could snlisly only in. 
])art, the reiuaituh'r was to he supplied hy the intermedialo war- 
rantors, ohservinjr the order in which they were vouelied. 

If a person had int’eotred sovoral at ditlVreut limts, and was 
voue]i(‘d h}' them all, and lost, without having suiUcieut to mak«,' 
an i.rc(iiii(>ii(ui to each, they were to he satislied according to the 
]>ri<tnty of their feodiuent. This is supposing that judgmeuls wen- 
giv(ai in all tin- pleas in one day, for if they were at diil'ereut times, 
tiiosi'who lia<} the lirst judgment should he preferred, and if they 
(‘xhausted the property of the wnirraiit-oi’, thi>-se who i-nne aftfU*, 
says I'raelou, must wait for hetter times, for the warrantor, if he 
had niching, was not tlurefore disvrhyrged ; hut any thing whicdi 
might aftmwards come to him hy tles<a;nt from the ancestor hy 
reascai of whose warranty he was vtaudied. would l)e liahic to he 
taken i)i r.rro/nbofni. 

Should tlu.‘ person vouched, instead of entering voluntarily into 
the wairanly, eonteml that hi* was n«)t liahle to he i-alied upon, it 
lay with the tenant to n\ake out the lith* l.iy which he vonehed. 

Tlie grounds upon wliieh warranty might he founded have already 

Ix'eh con.sidered in jairt ; to those may he a (hied the following: 

(due great ground of warranty whs a conunon gift of land hy the 
word.s (/(xn-dfdi; for it is laitl down hy Ikacton.that in all charters 
d<- .sintjilici dDiiul the tenant was entitled to a warranty from 
the donor and his heirs, urdo-ss some clause was inserted specially 
declaring that the donor or his heirs should not he hound to war- 
ranty or to make an exra ndnum. A charter of coufirnndion. if it con- 
tained the wonl do, as it usually did, do et conjirmo, in like manner 
bound to warranty, because it was in cflect a muqdex donatio^ «i8 
well as a confinuatiou.2 

Many were the exceptions which might he stated by the fterson 
vouched to show he was not bound to warrant. In tlic first place, 
lie might avail himself of any error in the writ of warranty, hut ho 
could not have a view. If the warranty was groumled upon u 
charter, he nii^ht show that the charter had such defects as U> l>e 
of no validity in law, of which more will be said h<T«tftcr,^ If no 
exception lay to the charter, he might except to the gift. Thus he 


1 Bract, m , , . ^ „ 

* Sometimes there w&s a charter, expressing that the Jono/i 

the homage, should not he hound to warranty, or to make excavtUum* 
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might say, that the donee had not seisin in the life of the donor,' 
that the donor was never seised, that the tenant was not heir to 
the feoffee, tliat he was not such an heir as is described in the 
<»riginid gift, that he was one of those persons who were expressly 
excepted in the warranty. 

A wjiininty was with reason held not to bind a person to defend 
the feoffee against the feoffe^e's own tenant, but only against strangers 
who might claim any right before the first feoffment. If a i>er«on 
bad recovered an excambkim, where he bad lost upon an act t)f his 
own, and had no lawful title to recover against his feoffer, as in the 
foi<igoitig case, the feoffor had a special writ to obtain r{;stitatioti 
of tlio land so wrongfully recovered,^ Where a warranty was ex- 
tended to the heirs and assigns, the assigns had an option, whcthei- 
they would vouch the feoffee or the first feoffor.^ 

If tlic warrantor happened to die, the luineipal action was not 
ahatod, as it was by the death of either the demandant or tenant, 
hut the warranty was suspended for a time, as in t he ease of a 
niiiair. Wo have before seen, that where the anc(^slor died seised 
in fee, the minor was hound to answer the warranty ; and Braeton 
lays it <lowu positively, that if in support of the warranty the tenant 
produccsl a cyrographum or' lino made by the warrantor to the 
tenant, the warrantor was obliged to answer, though a minor, 
although he need not answer if it was grounded on a common 
charter, on homage, or on service done. But yet, as to tin? ile- 
nmudant, he should have his privilege not to answer till ho was 
of age, unh'ss, indeed, where his ancestor did not die seised in fee. ' 
If the warrantor died at any time before judgment passed lietwoon 
him and the demandant, the plea did not alxite, hut the luhr of 
the warrantor, whether a minor or not, was to ho vouched ; anil if 
the Avarrantor had lost by judgment, hut had not made an excam- 
hiKtn and died, the heir was to make the excauilx’uni without any 
other writ being sued.® 

There were instances wlici’o a person might enter inf o a war- 
ranty though be was not vouched. This Avas not in defence of the 
tenant s right but of his own, as if a person was tenant for life or 
m doAver of laud avIucU was to revert. to the tenant in fee, and tlic 
tenant in foe perceived that such tenant permitted himself to be 
impleaded, and omitted to vouch the tenant in fee to defend : in 
such case, the rcA'crsionor, seeing the danger his title was in, might 
appear unvouched, and enter into the warranty to defend his owm 
considei’ed as the duty of every tenant for life, if im- 
^ 1 held, to vouch his warrantor to defend.® 

v\ hen the jiorson vouched after contesting the point was adjudged 
to enter into the wan^uty, the demandant was to recommence the 
principal action, against him, propounding his count as against the 
tenant, with tlie additions which the change of persons and cir- 

» Braet. SSMi » Ihid. .391 b, 

♦ Ibid. 393. i /bid. 392 b. 
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lUiiTifetancos m|uirc<I ; as. {fwn} hijn^tr hitmt nt qunt 

it^iu'a dc qua (ujifur (sf Jiuv tiuuni, quia Utiis' ankci^<*f<ii' uttnri. 

The ]v]ea therefore wenl on betAVivn tlie tJemaudant and warrajjtor, 
and this w.as tlie lime for the warrantor lt» vouch over any }H.a*sou 
to warrant liijii,upon wiiicii a, summons ad warraufizcimfum would 
•issue similar to that before numtionod. If he had none tt> voueli, 
or ehoso to vouch uom*. then he either detemied tlie right and 
seisin tif the demaiidajit per iilteri hoiiuttn\'i, or pul himself 

‘upon tlie great assize unless lie liail any exeeptiim to plea<l. Of 
these, some wtue common h<»th to the tenant and warrutdor, some 
belonged <‘nly to the tenant, and some only to the warrantor. No 
exceptions that had been made by the tenant jind ttvcr-ruled, nor 
any which ho had waiv<Hl, could he pleade<I by the warrautor.i If 
the warrantor succeeded either in his defence /s'C duuUum <,ir by the 
great jissize, or in any exception he proposed, the tenant remained 
in his sei.sin, and the demandant w’as hi miHerirordm ; it* la? failed 
in either, tlio tenant- lost his seisin, and the warrantor, as before 
mentioned, was btauid ad excaiubium. 

UesptH-fing the i.rcawhh/m, or rctcornjiense in value, it is ehrarly 
and rt,'j)e;itedly laid down l>y Bracton, that no more could l»e de- 
manded than the warrantor {M>,sses.sed by deficout from the origijial 
warrantor, so that pi'ojicrty ix path' maivnid was not liable t<t make 
good a. warranty vx pavtr p-afinid, and tuVre po'w/. In no case was 
land taken by piircliasc at all liable, ^ nor was a jKjrson iKaual to 
warranty beyond ihe value of the laial at the time of the donation. 

■ Jmlgment for the i xeamhium with the writ of wdsin, and, where 
neces.sary, that of extent, have already been considered. 

Before we dismiss the .subject of warranty, it will bo proper to 
consider two points which were very inliinaU'ly conueete<l \vilh it; 
these arc the manner of proving a charter, and of pr<.»e,ccding hy 
warrant ia cfin.r(a.\ if a charter, was pr(ahK«ai, ami the person 
vouched denied the writing, the smil, and th<! gift, then the person 
producing it miglit maintain the gift to be lawful, and the charter 
to be valid ; atid, inde ponii sc siqMtr 'jMilriam ^ cl icslcs ivvof <>f cbm- 
m charfu nomhinfas. Upon this, a writ issued tei the 
sheriff, commanding him to summon A. Ji. C. Usics in chartd 
noininatos quam D. in curia nostra coram jmtUinriis nostris pro- 
fert, Sc., et prwtei'ea dnodecirn tarn militcs quurn alios Usqales, Sc., 
ad 7’ecopnoscendum super saoramenlum suum, si prwdictm, Sc/* 
If the witnesises lived in different counties, different writs issued, 
but the mUiles always came from ihe county where the laud lay, 

•Suppose the %vriting and seal were admitt^, but the vali<Uty of 
the charter was questioned, because made while the doiaa- Avas non 
sance mentis, or under age ; or because extorted from liim by force 
and fear while under restraint; or because obtained through deceit, 
being a feoffment in fee, when a term only was intended to be 
granted ; in all these cases it lay upon the person producing the 

‘ Bract. 394. * /Wef. 394 b. * ZM. 39ffi. 
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charter to prove the contrary. Sometimes the inquisition was 
made by.tho witnesses alone, and sometimes by strangers witliout 
the witnesses, according as the parties chose. i In tlie latter cases, 
there was always a clause in the writ directing that they should 
view the land. Some of these imiuisitions were to bo taken l>efore 
the justices of the court where the suit depended, some before the' 
shoritr and the cuslodea plficilorum eoronui. If the witnes.so8 and 
recognitors did not appear in court at the day, another writ issued 
to the sheriff, beginning thus; — Bene rceoHrnuH alias tibi pneei- 
2 mm quad, <f’c., and concluding with this injunction and caution ; 
— Bt ita te liahean in hoc nerfotio, ne non ad te fjmvHer rapere dr- 
heamm.'^ The writ of venire always stated the issue wliich was to 
be tried, and was, therefore, as various us the matter whiclt might 
become the subject of such .inquiry. 

Wiien the witnesses and recognitors a})petin.‘d in court, th(3 wit- 
nesses having taken their oath, declared that they were jueseiit 
wlien the gift, was made, and that the charbu* of donation was read 
and heard, homage aceepted, and seisin lawfully givcai to the dtuioe 
in their jjresence, with all due solemnity. Upon thi.s the clairler 
was pronounced to he valid, and the gift good in law. If they 
said they had only hoard that such u charter was made, and 
homage accepted, but wore actually ])rewnt when seisin was given 
and the donee entered, this also was held suliicient to prove the 
gift good: and if they said they were present at all the other cir- 
cumstances, but they know nothing of the seisin, then the charter 
was proved, but the gift was invalid. If, says Bracton, the witnesses 
K!ii<l they were present at the making of a note or inemoi andum to 
which both parties assented, this was held sulHciont to prove the 
charter, though they were not present at the writing or signing of it. 

If all the witnesses wore dead, or out of the realm, so that none 
appeared to give testimony to the truth of the chartei', then, of 
necessity, as in other cases, 'recourse must be had ad pairiam.^ 

Yet Bracton says, that a charter might be i)roved in other ways 
than per iestes et per jMlriam. The seal might he compaml with 
another seal of the saino person, which had been produced and 
proved in court, or acknowledged by him. If, upon comparison of 
the seals, there appeared an agreement between them, this amounted 
to a proof of the deed, unless the charter cjuTied upon the face of it 
some circumstances of manifest suspicion ; as rasure in any part 
which contained the fiict of the charter ; for as to that which con- 
tained tho law of it, that, as in writs, was not so material ; for 
/«>•«, says Bracton, nhiq; scrihi pemunt. A diversity of hands, or 
of ink, raised only slight presumptions that might be done away* 
by the testimony of the witness or the country.* 

The proceeding by tim'rantia clmrim was this : — If a man was 
iFamintto distrained by tlm chief lord to do greater services than 
charta. were expressed in the charter of donation ; this not 

> Bract. 396 b. • Ibid. 397 b. * Ibid. 498. J* Ibid. 498 b. 
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being a plea concerning tlie riglit of the Ijunl itself, lie could not 
luivc any remedy by vouclung his warniuter, bnt he might muu- 
mou him by the following writ: — Prax-ipr fnH mie <Uhif:)i>in' 
WAiiRAKTizprr tali tau/nm terra', dr,, t/uam tenet: et de eo ienerr 
chnnat, et vndc: chautam .'iutnn haltet, at dieif. h’t nini Jeeerit, et 
■toUti fecerit ie (SH'uruui de chimore. ^f'c. Upon this there lay one 
essoin ; and if he neither appeared nor essoiuetl himself, thcio 
followed the process of altaohmeni, the ciiursc of which will la? 
particularly mentioned hereafter. When he appearcil, he might 
eoniest the. warranty, in the like manner as in cast* of a voucher. 
The above writ was the usual remedy where Uie tenant was* vexed 
by the stiperior lord, who w’as paramount the warrant«a-; hut 
when' the warrantor exacted servitv.s, again.sl the tenor of his own 
eliurter and w’arraiity ; some thought that a writ of n'ttrranfdf 
ehorUe, being for an iiijnrv, wa.s not a proper renualy aguin.st his 
own lord, hut. that tlie pioper remeily was by tlie writ de nrto xle 
acreiftiK et eoiiftHetitilhidntx, which wouhl leatl to the «luel or great 
assi/.e : however, aec'ording to the opinion of Bruefon, this a<it ion 
de iitjitnd was tin* jiroper course, against one who had attempted ti> 
ojipfess and destiny the jierson whom he. was l>ound by his own 
s<)leitm engagenieiil of warranty to definid.’ 

Perhaps tin* tenant had no person W'hom he could v</ueh to war- 
ranty : or he might ileeline vouching, and would rather put in his 
exception or |)lea, stating such matter as vv<mld either defeat or 
su.spend the demandantAs action. The dilfercjit excejUious that 
'might he allege<i by u tenant are discussed at: length by Bracton, 
from whom may he eollectei! a short system of pleading, as under- 
stood and practised in his time. 

i'leas, or exceptions, a.s Brncton terms them, were of tw<j kintls, 
dilatory and jicrcmptory. Again, of <lilatory pleas, some 
w'crc }ieremplory as to the jurisdiction, but only dilatory ^ 
as to the action. The order of stating excepti<»ns, or of jileading, 
was first to the juri.sdictiou, next to the person of this plaintiff, 
then to the peixm of tlio defendant, ne.xt to the writ.2 Yet Bracton 
says, that some inwyens did not adhere to this order, hut thought 
tliat they might plead a latter plea first, and with a jwotestation 
save tho benefit of a former, which they might plead afterwards, if 
necessjiry. It was agreed, however, that a defendant might plead 
more than one dilatory plea ; but be could plead only one that Mas 
peremptory as to the ^‘tion. A plea might he proved many ways, 
by an instrument, per patriam, or by an inquisition, says Bracton, 
consisting of impartial unsuspected persons, being neither acfpiainl- 
ance^ nor domestics of the jiarty ; for which reason it could not bo 
proved by a secta, which might consist of the party’s acquaintance 
or domestics ; and on that account a secta was never esteemed as 
a proof, but only as inducing a slight presumpition, which might 

‘ Bract. 499. * Ihid. 399. * FamUiarti et demettki. 
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l>e done away by a proof to the contrary, and by a defence per 

Jurisdicthni, or the authority of deciding between the parties to 
the suit, depended in general nijon the maxim of the civil law, that 
actor mpiitur forum rei ; but this was controlled by a variety of 
exceptions (a). Thus matters relating to matrimony and testa- 
ments l>elonged to the spiritual court; matters of freehold aiifl 
crime belonged to the king's courts. It was no uncommon thijjg 

(a) The author hardly cIoch juyiico either to ihes sulgector the auUiorify he f«)lIo\v.s. 
In the age in wiiicli IJraeton wrote, between the gnNit struggles un<ler Henry IK ami 
the greiib ora of legiwlaiioti, whicli comineneed with the reign of 

Kdwanl IfK, the subject of the distinction between the rfpiritual and Hccular jurirt- 
<lictionH wius of itnmenBo ivn|»ortat»ce. Ami to those who desire to form a jmlgruent 
upon events^ of tlioKO timett, it i« to have a clear idea of the ^trhirijtles 

thm admiUed, Bracton expouuda the subject thu«, and it niunt bt^ )*<»rne in mind 
that he wua a kiiig*« jut^ticiary, and not likely to err \n/(.uHon^ of errle.Hiaslic.d view.-'. 
** ICwt otiaiu juriMdictio fpuc pertiiiot. ad Hacerdidinni et 1‘orurn occI< si.intifnim ^icMit in 
HpirituidibuiA, et itfdrUvalitaii annexiH : Knt etiam alia jurisdiolio j.i vlinet 
a<l coronam et ilignitutem regin nt regnuin in caimis et placitts tein}»oraliuui in ioi<* 
iieculari ; et umle videmluia cujue judicium, et forum aitia adire deboat. Kt licet 
genonditer voruui wit quod aotor forum rei Hr;([iu delxiat, falb't tainen in cusibufi 
profiter diverKiiatem juvindicthmum et caimarum tlo robun fspiritualibus et teuipar- 
iihbiiH, et oanirn ecquela sicut in cauna matrimoniale, ct roburf prieudwsi.s {d> oausam 
matrimonii: r|uin in foro occleahuitieo ternicnnri clebcnt cjuia r/fji'u.v Kr,, /wm- 

iiivtlonist rM jiTMidixtUf ejtmlem jurh ertt acccusovtinn, Kt eotlem iikkIo Hiciit rfi in 
fovo Hoculari agatur do aliqno placito quod jiortincat et conmam (.‘t <lignitatem regin 
ob iuhf« appoHita in contractu, non propar hoc pertiuebit c<>gnilio nuper principale 
ad judioain oct3lo«)inHticum/* (K B)l). Now, here tho principle laid down i.s that the 
aocuriaory follows the forum of the principal, which 5a clear and intelligible ; and ae(*.ord- 
ing to that principle, when a question arose as to patvomige or tmdownnmls id eeeiii- 
siastical beuclices, the juvisiliction ought to btdong to tlie eeclesi^istieal <soiirts, for 
surely the ecclesiastical cures and diguitios were in such cases the principal,’' and 
the endow menis or the right of patronage, accessories. ButBracton, with ingrudous, 
yet obvious sophistry, suggests that wherever the^ question was as to the crown 

and dignity ” of the king — (as, of course, it was always pretomled to bo) in other 

words, that wherever the crown made a claim, then the jurisdiotion must belong to the 
king's courts, according to which the king's courts w\udd have jurisdiotii)!! wherever 
the crown made a chum. Now, the crown made a claim wherever there was any 
tenqH>rality anttexoti to a spirituality, so that wherever tliere was a teniporuUty an- 
nexed to a spirituality, the crown, acconiing to this, would have jurisdiction. Yet 
Bracton in the commencement of the passage sjxys, that the ecclesiastical conrU have 
jurisdiction in cases of spiritualities or of things annexed to spiritualities, which 
clearly appears to cover endowments which are annexed to spiritualities and patronage 
which is a right incident to endowment. AccottUng to Glanville, we have seen, 
wdiero tUe question was betwoen patron and clerk, the jurisdiction was in the ecclesi- 
astical courts, Bracton, however, allows the ecclesiastical courts only jurisdiction 
over mere spiritualities. Quia clericus in nullo conveniendus est eoram judice 
seculari quod pertinet ad forum ecclesiasticum, sicut in causis spiritualibus ; et 
epiritualibus aunexis, ut si pro peccato vel transgressione fuerit pcnnitentia injun- 
gendii, et quo cau^ judex ecclesiasticus habet cognationem, quta non pertinet ad 
regem in jiingere pffeuitentiaB : nee ad judicem secularem nec etiam adeos pertinet 
cogtKVscero de eis quio sunt spiritualibus annexa, sicut de decimis et aliis eccleaias 
proventionibus. Item nec de catulUs quo sunt de testamento vel niatiiraonio. Item 
neo de peounio promisast ab causam matrimonii qum eat sequela matrimonii ut 
superius dictum eet : et imjusnwU quia judex ecclesiasticus in eis omnibus habet 
jus revocandi donum et quamvia in omnibus aliis actionibus sive placitus ad forum 
eeculare pertinentibus viueatur ^uod clericos sequi debeat forum seculare, sicut in 
aotione injtirarium vel cruhinis dum^ tameu civBiter agatur^^" &c. He goes on — 
^^non est laicus conveniendua ooram judice eccieaiastico de aliquo quod pertineat ad 

^ Bract. 400 b« 
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in these tiines, as has I>een shown lieforo, for a person to himi 
himself specijxlly to lie amenable to a certain CH>urt, or snch court 
as the plaintiff shouhl please to sue in. This \ms a voluntary ixnmn- 
ciation of jurisdiction that was binding on the parly so contracting. 

We have already seen the cont roversy wdiich was inaiutaiuod by 
the clergy in f'avonr of the sjiiritual jurisilictiou ; and it seinns, that 
in tlic time of Bracton many had no scruple to contend, that clerks 
were not bound to tyiswer befme a secular judge in any plea what' 
•soever, whvdher of freohohl, c<»ntract., iir crime; but that venerahlu 
author, wh<» has been .so unjustly aciatsod of a preposse.ssion in 
favour of the civil and canon la\\% declares it as Ids opinion («), 
in o]>positiou to such nedions, that they wcrenmeiiahle in all pleas 
civil or criminal, except only in the in’tlicting of a criminal sentence 
which affected life and limb ; for there, though the w-cnlar judge 
had the cognisance, the execution wsis to be. in the onlinavy. Yet, 
as is observed by IJraolou with some indignation, the pruidice was 
otherwise; for in capitiil offences the ordinary used to assunn? the 
o.<\gni.sanco as well a.s the execution,' notwitlistandiug he wjis bound 
by tlie canou.s not to judge in matters of blood." 


^•f>n>nal^ t't vi ad re/ijuum, m<:Mt luio tio laioo fooda, vtd portilioji- 

lii.^ pr;.i*tiiotn, Ml oi jura } »eni uoaut, knit wulvocritk puncoude/' 

t*» t his ‘^31 advijWAM» or right of pnn^wJitatftm to a »|>ir5ioal Jiving a« much 
an a<;cesh»>ry to pro|M*rty hi-' a right of common for oowtii. Thi« j.h Jiow the juisth 

ciary at and appli<-« hiN prntcipl<% that the acct^wory foJIoww the priiuu'jjahtmd that, 

iu liio I’cido.'^iaiitical courU pertain jiirii^diet km <»vcr thing/i to Kpiritiialitiii#! J 

in) 'riu? iiuthor hartlly reprer»c?nt^ the rual effect of vvhut. liracton mys indeed, 
tpuitod him conwUy, and the real effect of what ho finy« U to kJiow that upon hm 
own jiriucipie^j be \va« vvrofig* He “ Qnamvia wunt <pii diivmt rpjod do ntdlo 

pJanit*! tciit'Uttir re'tp^MKkrc, n«>c ratiojjf? rci i^oritractum, ved dtditiii, foram jndico 
.strc iilaii ot, p;u3o corum; videtur, <pif>d fit in ounulniH actiotnh»H ot pJadtia 

civihtirt «t critninahhuw prH*U)r <juam in exeeutione judi<i in canaa ciiinjimli uht 
ouiuh-jnnatulurf ud amihioticm vita* vel tm?fuhroruin, tti (pu t'imu 

vis judex Ki‘<*ularia hahet eoguitioumu iit cognoacat <hj cHmino tatmui non kiihut 
poto.-?tateiii extj pjcudi judicium, hient in civiJiVm«, mm <miln p»u>«it dugnubue 

cleriemn m.vgifT; tpuuu ad ordiueif prumnver^, et idoo j»roptx?r cjim tiekmtuis halw-st 
ttrdiiinriis eX'^eiitionem judteii. Jket alittjr obiHJrvatvir <puHi in canaft cjrituinali. nhi 
pinna capiudin jidligemla eat, luibct oidinariitH ut fxim^pie, videjieet coguitioimm at 
judicii oxecutionein ilirarton^ lib. v. c. ii. ». 5). Now, hen^ it will be <#h«erved 
Bracton admiia that tho cleric conhl not Ibs touched in iifo or limb until ho wti# 
graded, siud that tho hiy tribnnahi could not dcjgrado bitn. Tho natural infcrrwnco 
from this would be that the lay iribunalrt »liou]d not try whore they had 

no legal power to execute thoir «ent«nce», o«j[>ocially an ho that tho 

ecclesiaiistical j udgea had poiv<?r both to tfiko c»,>gnmAnce of the cami imd to execute 
eentencee^ though not, indeed, U} Inflict any capital «cilitoiiic»>«. I’he p;w»agr, 
however, which our author refers to at the end of the above pae«.ig^r, in 
the text, i » — Super crimine judex ecclcMafttlcuA non haheWt junVJirdioncm 
licet habere debeat judicii exeeutionem/’ — w^bich fnvolve« another ineunwi^ti iicy, 
that a judge ishouhl execute the fieiitenco of a tribunal of a bibilly different 
forum, pnareeding upon rulea and principles antagoni^itic to \m own, Bcrtinet igitur 
(ut %ddetur) ad judicem aectilai-em cogniiio, et ad judicem iicch-rfia^stkam jijdicU 
executio, quia judex eeculark degradare non potest/* Bo the bij#hop« u'cre to oxceuie 
the sentences of the lay courts. He elsewhere suays^ however, that clerks were to be 
delivered to their ordiimries before trial : ** Cura vero clericu« capfctis fuerifc pro 
crimine^ et decapltatur curia Chriatianitatis ab ordinario, ill© statiin ei dclibcretur 
sine aliqiia inquisitione facieuda " (b 3, 1 123.) 


I Bract. 401 b. 


* Ibid. m. 
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When a suit was commenced in the spiritual court for a matter 
nr t r which was pro}>erly cognisable at common law, the 
pro u n .ion*. fio wrongfully sued might, as we have already 

seen, have a writ of prohibition to restrain the jixdge and party 
from proceeding further ; the boundary, therefore, of these two 
jurisdictions is to bo ascertained by a knowle<lge of the cases in 
which writs of prohibitioti were or were not allowed. This point 
was but slightly touched by Glauville, who coniines what ho says 
entirely to one or two writs but the subject of prohibitions is 
treated very fully by Bracton (a). 

We lintt that a prohibition lay for a patron, not only»whcro the 
rectors litigated a question concerning the whole tithes f>f the 
church, but also wliere the suit was for a ])art of them, as low as 
to the sixth part of the value of the ndvowsou, hut not lowej’ ; any- 

(u) Ah alrontly lacntiowcfl, the euhject wan one of grout iiitorent in tiiat aiul it in 
not lefiH inknoKting to thoHO who defeiro to form a judgmont on ihr ovmts and controver- 
of thc»HO timoH. ISracton naturally, xih a kiijg*8 jiulgt;, tn.'ut.s tho wliolt.* ii\ a 

Hpirit strongly favourahlo to tho jurindictioii of tho king’s ctutrts, iind ho is ludrayod 
into obvhnis incoiirtifitonoy. Although lio had luixl down that tho ocdesiusijoal oduiis 
had jurisdiction over things annexed to Hjn’ritualitios, ho lays down tJuit tin y had 
not juritttUction over atlvowsona or pro^entafcions to o.hurohos, though they had as ti» 
tiihi’H ; and tUongli lie admits their jurisdiction as to titln^vi, ho says that if two rectors, 
tuulor ditforont patrons, contended about the tith^is of thoir renpeetivo beimfioos, arnl 
tlio patron was not a party to tho suit, yot as possibly the value of his jxitronugt.' might 
bo disoussod, though lie could not possibly be affected by a suit between tliese par- 
ties, tho ecclesiastical court had no juri»dictii>n, luiless tho titlies were undor a eortaiu 
pi'oportion, in whioli.it is manifest, there could bo no principle (lib. 40‘>). And thou 
Bracton conies to the great ipiestion of custody of vacant bishoprics, uhitdi had 
formed the subject of such controversy under Henry II. ; and he says that the king's 
courts could issue a prohibition as to things temporal, which ]iertaiini<l to the* king 
by reason of his custody of vacant sees ; and Im gives an in.stance of smdi a ju’ohild- 
tion to the dean and chapter of lioobester, “ Hst ot aliud genus proliibitionis ratii>ne 
rerum ternporalium (pun ad ipsum regom peHinere p(.>s.sunt rationo custodia archie- 
juscopatuum et cpisoopatuum vacautium et qua> occasionem inducunt prohibondi 
sicut pro Sancto Kdmuudo arohiepiscopo Cautuariensis et iit prohibit i«)n hue fi;nna : liox 
priori et conventu iioffensis. Ex relatione quorundain nuper dedicinuis <juod cum 
vencrabilis pater E. Cautnariensis archie piscopus habeat cuntodiam opiscopatus 
lioffbnsis uimc vacantis voa trahitis in curia Christiaiiitatis euiulcm arch iepisc<>]) urn 
authoritaie literarium domini r?ipa 5 super quibusdam oxenniis qiuu p^rosiaudu, sicut 
de manoriia uoatris, et eodem mode cousuetudo qui alii annis redditus roddi solent 
©piscopo si viveret, eoque idem archiepiscopus ca sibi reddi postulat ratione custo- 
diijo ejusdem opiscopiatus temporaj vacationis. Et quoniam «i vos in C4iuaa ilia obbi- 
neatis niauifestum esset nobis indo damnum incurrere si eontingerot aliquando 
archicpiscopmm Cantuariensis simnl cum op>iscoj>atu Hoffensis vacare et utrum quo in 
manii nostra exisbero, vobis p^roUibemus in pdacitiim illud sequamini, quia hoc esset 
contra coronam et dignikitoui nostrum et prejudicium, libertatis nostra? quam 
httbemns do epnscopalibus vacantibus in regno nostri*" (fob 404). According to this, 
in the first p>lace, though the king no longer churned what had in former reigns been 
relinquished, the custody of vacant bishoprics, which belonged to the archbishops, 
yet he claimed to intermeddle in the temp^oralities, on the gx'ouiid of some piosaible 
future interest, in case the archbishopric should become vacant — in which case the king 
would claim the emtody of the temporalities. Then Bracton says there is another 
prohibition Avhere a clerk, presented by the king, was rejected by the bishops as in- 
sufficient ; and another has been institutefl and issued by the other in the ecclesiasti- 
cal oourt^ ‘^Ubi quia clencua presenUtus ad ecclesiam per dominum regem 
pri>p>ter insulficientiain recusatus fuerit et alius idoneus constitutus si velit inquietare 
vellk*' And tlien he gives the form of prohibition 

^ Vide ante^ 175. 



CHAP. VII.] 


PUOniKlTlOXS. 


43r» 

thinj' less than tlvis bein" penuftted to be iletermine*! fiually by 
tlio spiritual judge.^ Tiiere are many writs of prohibition tor the 
maintaining ot‘ the kimj's ritihts dnrinur the custody oi the t,etnpt»~ 
ralilies; tlie pope and his partisans endeavtaiviut; to eneroaoh on 
tlieso secular claims, either by retusittj? cierLs who were presented, 
or by otiier marks ot oj^position.- _ There is a writ of prohibition to 
stop a suit iuslituied ai^uinsi a builitf tu’ the kinjij who Ijad arrested 
a clerk for a telony or some other crime, li a Miit wsis inslitutiHl 
•in the ecclesiastical court to establish the le.i;ilimacy of ehililren, 
with view to a claim to hold jur a prohibition lay, 

because tlmt court ca)uld not judf;v of lef^iliinaey ijuond hortdKnUun 
<■( unh'ss a jtlea was depending: in the kinu’s Court, 

and bastardy was obji'cted ; and then the trial nsetl to he rcmiUcd 
to the oeelo.siasi ical Judg*', as hasbee)i ab'ea<ly Inapjentiy mentiori<'rl, 
A jaohiliilioti also lay, it the ecelcsiastical judoe pn'ceeded in ati 
inquisition of bastardy, after the death of the phnutitf or defendant,-* 
In tile followiiji; cases, it is laid down by Ihaclon, that a jnohibi- 
tiou Would not lie t«» the spiritual court; in all spirilnal matters, 
or lliose annexed to ilu- sjnritualty, in mntter.s matrimonial or testa- 
mentary, or where penance was to be eui<.»ine<l. Thus, says llracton, 
in a suit, relating to any teneim-nt pfr puttfi/tfr-s /ho thil/i-a/mn^ 
and so hehl sai.-red, as ablKys, priories, monasteru-s, aiid their ceiiHi- 
teries; or eonceniiiig things quitsi antrra, bc(;anse annexed to tlie. 
spiritualty, as lauds, e<anmon, estovers, and the like giv-en to a 
chnreh, in dofun, as it was calhnl, at the time of deditaition ; jf the 
elmrcli was Hjinih-d ol' the.se, and a .suit was brcaighi in the spiritual 
court for rostitutiou, lat proliihition lay; lliough Ihi.s privilege* w'hh 
not allowtfd, if the lands ware in iilurrd cf pam <(rrnnmi/ud. Jn 
one place llrueton expresses himself as it* a suit in tlie spiritual 
court, when for a iilK*rty, a. (rommon, and the like, could la? main- 
tained only on a /rreid npoliulioti-J thon^^h in another place he 
ileclares that recent sjtoliatiyu slumld l>e tried by assivic,® 

A prohibition would lie to the following suits: to a suit de 
eakdlw ch.rivoi'uni ciohnirr (djlaJtii, or for tithes; or for tJic yahie 
of them, if they were sold •/> or on an obligation of finroty for the 
purchase of tithijs : or a ]irotnist* of money oh vuitiinm ui/itrivumii, 
not so if the promise w'a,s of a tcnemcjit ; to a suit lor a legacy, 
claiming it ut dt bUum ; or for the legacy of a debt due to the 
testator, and acknowledge and proved Ut ho such in his lifetime, 
because it so Iwcame a part of the testahn-’s goods, which a debt, 
tliat had neither been proved nor confessed in his lifeiim<!, or 
voluntarily confessed since, was not. Such a debt could rady ho 
established by suit at common law ; till when it was no part of the 
gix)ds, and so could not be bequeathed ; it being a rule, first, that 
actions should not be bequeathed ; secondly that the ecclesiastical 
judge should not have cognisance of them ; and thirdly, that exe- 

» lluL 404 b., 405. 

« Ibid. 407. 


1 Bract. 402 b. 
* Ibid. 408. 


» Ibid. 403, 404. 
» Ibid. 406. 
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cutors should have no action for a debt which not acknowledged ^ 
(that is, grounded upon a recognisance or judgment) in the life of 
the testator. If goods were bequeathed and sued for, the same of 
houses and edifices in some cities and towns which the testator had 
purchased, these being made qtiasi caialla teetatoris, by his own 
disposition, (though it was otherwise in London, where prohibition 
would lie) ; if a muafniiluH of land, as a term for years, was be- 
queathed ; a umsfruct'ns being only a chattel ; in all the foregoing 
cases, no prohibition would lie, in the time of Bracton, for as the 
spiritual court was in unquestionable possession of causes matri- 
monial and testamentary, the above-mentioned que.stions, as arising 
out of a testament or marriage, were thought naturally to l>elong 
to the same tribunal. Illud quod firincqKilc csf irnhit ad se quod 
<‘M acccBSorium. 

It is laid down very positively by Bracton, that in a matter 
purely temporal litigated between two laymen, the jurisdiction of 
the cause could not bo altered by any privilege wlmt soever ; and 
he instances the privileges of those who were oruve snpmti, which 
he considers as an indulgence M'ari-anted by no law; he wiys, that no 
oath, no Jidei interpositioy^ no voluntary _ renunciation of the 
parties could change the jurisdiction ; as the renunciation of the 
party could have no effect bej-^ond himself, it could not re.strain the 
king in prohibiting a foreign jurisdiction from encroaching on his 
crown and dignity.'* 

The jurisdiction of a cause deiwnded cither upon the parties 
and the cause of action together, or on the cause of action singly. 
Thus, if a clerk sued a layman, or a layman a clerk, in the ecclesi- 
astical court, in a matter purely temporal, a prohibition lay : the 
same if a clerk sued a clerk.® In these cases it appcai-s that 
the cause of action was the principal ground of jurisdiction : but 
the cause of action would change its nature from spiritual to tem- 
poral ; and so back again. Thus a lay chattel became .spiritual, 
when tithed ; and when the tithe was sold, it became again lay. 
Houses and other lay fees in cities and boroughs, if bequeathed by 
will, were, as has been seen, construed to be of a spiritual nature ; 
but when the will was executed, they again became lay ; and so of 
many others.** 

There were two writs of prohibition, one to the judge, another to 
the party: the former ran thus — Prohibetnm vobis ne qdacitum, 
ieneatis in curui chHstiamtatis, d'c. ; thela.tter — Prokibemus fibi ne 
sequmds plaeiinm in curid christianiiafis, <£c. If the judge to 
whom the prohibition was directed thought it well founded, he 
would decree a snpa'sedcas of the proceeding; if he doubted, it 
was usual to consult with tlie king’s justices; to which consultation 

I HncoffnitHW, _ ® Bract. 407 b. 

” Thia waa a pretence under which oanaea were drawn into the aniritnal court, in the 
early timea of our law, as has bcon shown in the former pturt of volume. Vide 
ante, 164, 165. * Bi-act. 408 b. 

•ibid. 406. «iWrf. 412. 
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the justices woulil make answer by a writ, soinetinies in their own 
name, and sometimes in the kind's, us thus; Dtftrfo m CItrhto 
tah. 2 h.fpecfi.i liUr'ris fvs/ew. tiohls {fouamtjfistht t!!i pltr}ti«)s 

infellecfts {sine priv/uth'vM melJoniji seuiefituf) vonmlMwiU 
duxhnus iT^vpomlvndum. oio'hI .si mv iUi sc hafHd sicuf in cossui,- 


TATfoSB vcjiti’d iMois cxjiosinsfis, vhJctuc ncbix i/uiki in cwisd is(d 
iwiic jKiicsfcs pcocab rVf non oiisfonic rctjici prohilniioncd If no 
such icrit of cojmtUiUioH was sent, the prohibition remained in 
' force. 


It was not uncommon for the ecclesiastical jujlj;e to luitlk* a writ 
of prohibition by Imrrvins^ on the protvss against the party brin^- 
intr the WTit, and entan'rliji*:;' him in n scntencv of cxctumnunica- 
llon. When a person had stood excommunicated for forty day.s, 
tlie bishop used to send a writ to tlie king intimating this, and 
jtrayiug tlic as.sistanoe oi the secular arm ; int'ocoiUcs, tjobd mioits 
vult't ecefesia in hue purte.ifitfucturrei/iusnpplccc nMjcstus; thy 
design i>f wliicij wa.s, that ti»e }>arty should be apprc'hended. Uut, 
upon suggestion of the fraud, the party might obtain smother writ 
ilirecfed to the .sheritf </<' non cupkmlo^ which likewise eummuinled 
llio sheriti’ tt) nUsscii the cha'icsjl judge, that lie might answer to tho 
fraud. Any rn.dicions application of the process of excommunica- 
tion might be coiubatesi in tlie following manner. If a jK.Tsoij 
was riglitly excommunicated, sind, having continued so for forty 
diiys, Wiis iinjn-isoncd, and tendered Kurely for being Ibrfhcoiuingiuul 
smsweriug tti the suit, it ought, sstys Braelou, to lie mrc.'pted; and 
ammlingly a writ might b<^ obtainesi, (.'omnumdiug the sheritf that 
if the onliuary inalis’iously refused a sulHcieat surety, the sheritf 
bimsfdf slnmld lake it, and order the prisoner to be net at large. 

If, iii.stead of tbe above devict*, the jmlgo and the party refused 
obedience to the writ, they might both be atbwhed to Attutiuiwnt 
a]»pear either coram /•cf/e, or his justices de banco, t>r mr prokitjO 
the justices itinerant, to an.swer for their contempt. 

This writ of attachment differed somewhat from that used on tho 


same <»ccasiou *in Glunville's time : instead of repeating the 
prohibition, us it did then, it now began like other writs of attach- 
rneat; Si A, /ecerit tc seenrum de cLamore suo proserjuendo, tunc 
pone per vadium el salvos plegios B. talem ordinarium, c/udd sit 
corani nobis, as the case might bo. ostensurus quare ienmrit pUici- 
tuni in curid christianitatis de hxicu f(edo ipsius A. in tali xnlUX 
contra prohibitionem nostram. Bane etiaui per vadium el salvos 
plegios E. quod tunc sit ihi ostensurus qtiare secutm est idem placi- 
tum in eddem curid christianitatis contra prohibitionem nostrum; 
et Jvabeas ibi nomina plegiorum et hoc breve, due. If tho ju<Ige and 
the party lived in different counties, then there were sepurute 
wTits for each. The proces.s was the same as in other {>ei*sonal 
attachments,* of which we shall speak more particularly hereafter. 


• Ihid. 408, 409. 

* Bract. 409, 


> Bract. 405 b. 406. 

3 rule anic, 175, 176. 



438 


HENRY HI, 


[chap, VII. 


When llie parties on both sides appeared in court, the plaintiff 
stated his count or declaration, or, as Bracton calls it, iuteniio, 
in this way: Ego A. conqueror de li. quod me iujusto rexavii, et 
gravavit trahendo me in placitum in curia christia/nlatis de laico 
/mlo meo, scilicet, &c., %inde damnum ad valent iam, Ac.; and to con- 
firm and support his declaration he should add, that he showed the' 
writ of prohihition in full court, and that, notwithstanding this, 
they proceeded to examine witnesses, or to cxcounnnnicaiion ; and 
then lie should conclude hy producing a sccki, consisting of two at 
least, and as many more as he could procure. If the secia dis- 
agreed in their testimony, it was the same as if none hiul heon pro- 
duced ; but as this was only a failure of proof, and not of right, the 
defendant used, nevertheless, to be enjoined not to procec'd in the 
oc(;le8iastical court. If the «<?c/a agreed, tluai the defendants were 
to answer, and this might ho done several ways. 'J'hey might 
plead that it w^as a case of spiritual cognisance where no piohihi- 
hition lay ; or they might confe.s.s it to he temporal, hut might, for 
l)ka to the plaintiff and hi.s serfa, say, that they did not ])roeeed 
after the prohihition; or that no prohihition was t(‘mlered lo them; 
and then each defendant might wage his laW difuilrrinal manv. 
When law was waged, and pledges given de Uge far/endd, a day 
was given to the parties for making their law ; at whicdi «lay they 
might cast an essoin, and have another day hy their e.ssoineis ; at 
which day, if they did not come nor cast an es!<oin, indgmoni. was 
passed against them, and they were obliged to pay damage.s to the 
plaintiff. 

If they appeared, they were to produce their comymrgators, who, 
like the seefa, might consist of their friends aiul acijuaintance. 
The compurgatoi’es not being reipiired, any more than the serta- 
tores, to be equally iinjiartial with recognitors, it was suflicient if 
they were of g<X)d report, and in general deserving of credit, and 
they needed not to he of the same rank or condition with the per- 
son producing them. The words in which the law itm* to he made 
wore to pursue the form of the record; if they varied therein, the 
defeminnt stood convict, imd, if a layman was committed to jail as 
guilty of a misdemeanour against the royal dignity, in the same 
manner, says Bracton, as if he had committed a crime of Iwsa 
majestas; if a clerk, then, in considemtion of his orders, he was, 
n.ccording to the same authority, treated more mildly ; though he 
does not mention the sort of yienalty : the damages fused to he 
taxed in both cases hy the justices according to the nature of the 
case. 

This is the account given hy Bracton of the manner of proceed- 
ing on a writ of prohibition ; and it may be pi-esumed that the 
proceeding in otlier personal writs was exactly similar. When 
Bracton comes to the subject of personal actions, he breaks off 
abruptly without carrying the reader through the whole proceeding, 
as he has here through the proceeding on a prohibition. This 
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defect mupt be snpplic<l, if possible, hy wbat 'is to l)c picked up iu 
other parts of bis work, aud particularly from the proceediui^ in 
prohihition which has just htvu i-eluled. 

Tims fur ol nucstions velatini? to the jurisdiction of spiritual and 
temporal causes. J\lunv other excojUious mioht Ih> of 
made to the jurisdiction of the jnd.e:e. First, it was to **>“1. 
be siM'u whctlier he had a ju'oper uuthorifv; amfin iirdor to iiscor- 
fain this, it is directed hy ibacton that the writ hy which the 
justice was apj>oiuteti, after reading the orifrinal writ, shouhl Ix' 
read, unless the (U'ij^inal writ made mention of his jwlieial 
authority. If the judoe delegated his .-mthority to auotlier, the 
proeet'dine; before siu>h dele<j;ated person would be conwi mm 
jUifivc. Certain {lersons hud peculiar juivileii^CK injudicial matters, 
'fims, the Ilt.tspitallers, Templars, ami many others had the privi- 
h'i^e to he sued iu>wlu're but conon ipfio nyc, cd atpi/ulf Jfist id» n'o. 
"I'lie citizens ttf Loudon were not to auswt'r to any plea tnit »>f the 
city, < xcept tie (omria tf (‘OHfmct/htts firriimt'a's. The barons of 
the rimpie ]>or<.s were to answer nowhere but <tpud Shy/mry.^ 
It is said by Ihacton,- that if a jud/:;;e was suspected of any pur-' 
tiulity, fuvu'ur, or malii'e, it ought to he a ground of exception; 
hut tills he seems i<i give as an opinion of his own ; yt;t he lays it 
down us settled law, tliat the jurisdicllon of a judge might Ihi 
ileelined, upon a real cause stated ; as for eotisaiiguinily to the 
jilaintill'. or being liis friend, or companion, or ciamsel, or plemler 
to the plaintilf in the present or any other cause, or if lie was im 
enemy to the defendant. All these are slated hy Ihaelou as eauHcs 
of exception to the judge exercising his jurisdiction to decide 
between the jiarties.'* 

Win'll the jurisdiction of the court laid been controverted ami 
e,stablished, then was the original writ to be read again, and the 
tenant was to make sucli exceptions as the law allowed against the 
form of the writ. The I'equisitos to constitute a legal and ri'gular 
writ were many. It uui.st ho adapted to the cause of action. 
Thus, says IJracton, if a may man hrwe rht redo puirnH Atmtcnifnt «jf 
was brought, when it should bo a parnmn breve 
tdauMau, the writ would abate though the action remained. Writs 
sliould be brought iu their pro]>er order. Thus, where a jxirson 
had a cause of action tliat would entitle him to more %vrils than 
one, and he brought a w'rit of right, he could not, generally speak- 
ing, afterwards bring an inferior writ to recover the posse.ssion ; 
thougli there were instances where a ilemandant bml gone so far as 
to pray a view in a writ of right, and afterwards was permitted t'> 
sustain an assize of novel disseisin, A writ failed if it was grounded 
on the mode and qnality of a fact, when it ought to l>e grounded 
on the fact itself; as the principal, says Bracton, should always be 
determined before the accessary. Thus, as has been observed in 


» Bract. 411, 

* This liras a good exception in the canon law, nnder the name of Rrf iUaiu). i^wv, 
Canon, »B«wt. 411 b, 41Z. 
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another place, ^ a nian disseised with violence should not bring 
a writ, quarc vi et armis, because it only went to the quality of 
the disseisin, and not to the recovery of the tenement disseised.*-^ 

It was required that a writ should contain in it neither falsity 
nor error. It should, upon the face of it, appear free from ail 
blemish. This seems to be. required by Bracton more particularly 
in a writ patent f and whether it was patent or close, it should 
have no rasure : yet a difference was made between rasures. Thus, 
if it was in stating a fact the writ failed, for names and lacts 
should be stated with fidelity, and if such an error was made cither 
by the chancellor, or by some clerk, or the sherift', or the attorney, 
the i)er8on guilty would, according to Bracton, be //i miserk-ordul 
to tiie king for all his goods, and be liable to be punished as for 
forgery. If a false seaP was affixed, or (ueu the true seal 
falsely applied, that is, to a false writ, this was considered as an 
offetice of majesty ; and the offender, if a layman, was pimishecl 
capitally; if a clerk, bo was degra<led and rendered iulamous.* 
A writ abated, if obtained upon suggestion of falsehood, (U- tiic 
suppression of truth. 

If the demandant or tenant died, the writ abated, and the aetion 
too; but if they w'ero more than one, as juirceners Imving one l ight, 
then, though the writ abated, yet the action survived.^'* If there 
was any error in the names of persons in the county or vill, the 
writ abated. If the tenant held less than the demandant claimed, 
the writ failed ; not so if he held more. If, pending one atdion, the 
demandant brought another writ for the same cause of acliim, lli(i 
second writ abated. We have before said, that the writ abateil if 
the demandant died: it was the same if, being a bishop, or an 
abbot, or the like, he was deposed ; but not if such bishop, abbot, 
or the like, wei'c tenant in the action, for then the action would only 
bo suspended till a successor was appointed, esjiecially if the action 
was civil and not penal ; c if it was both civil and penal, the 
action would bold both ad ^^xenmn and ad restifuiionem, a.s long 
as be lived ; but if he died, whether before or after deposition, the 
penalty was extinguished with the person, yet an action would lie 
against the successor for restitution by another wait. A personal 
writ abated by the death of the tenant, whether such death was 
civil or natural, but the action smvived. A civil death followed 
upon an entry into religion, and if this was procured fraudulently 
after the purchase of the writ, it seems it would mot abate the 
writ. If the demaudant in his declaration exceeded the limit of 
the writ, as on a writ of possession to count for the right, the writ 
abated. 

In short, almost all exceptions, says Brapton, which could bo 
alleged might bo properly ranked among pleas to the writ; because, 
if they went to the action, when the action was determined, the 

* Vide ante, 388, 339. * Bract. 413. *Tanqtuim falaarUu, 

* Bract. 413 b. » Ibid, 414. • Hid, 414 b. 
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writ was, of course, at an eml; wbeDier the action was al>atetl, post- 
poned, or suspended, so was the writ. It. w.as the opinion staue, 
that all pleas to the writ intist Ui propoundeti, simuL et ntuml. m 
one day.t \\ bon the writ was atuited by rt'ason of any 
detect or error, and sncli tleiecl or error was corn'ctcd, it w’as con- 
sidered as the same writ an<l tlje same aciiiaj, tJionf^h it was actti- 
ally another piece ot jturchinent an<l aiutlher seal, and th<*relbro 
neither the declaration or txaiut, nor the utlorncv, newk'il ^ 
changed. - 

ll the writ, was open to no exception, then the defeiidant was to 
see it there was any aguin.st the person of the plaint ilT, u. the 
.So as that lu? could not at all. tjr at least not at that 
time. ni;ike ins demand. Thus, it luiglit be urged, that, the 
ilemaudaut was a m m’ a bastard, or mTuIo )itoriui(s ; that he 
Was mud, and non so me mentis; orb<u*ndcaf and dumb; ora h‘[H;r; 
that, he or some ancc.stor laid been attainted of felony •, that he was 
a niiiior. If a pt-rsou was appealed of felony, he conld not bring a 
civil suit till lie bad defended bim.self; nor could a defendant, under 
such cireumstaijces. be liound to answer. It was a good plea to 
say. that the plainlitf was in eonfederncy witli the king's enejnie.H, 
or was in allegianee <o the king of kram.'c. or to say that h<i was 
excommunicated. ‘ It might be said, that the demandant had 
no riglit, hut as parcener with another; or in right of bis wife, so 
iis he could no mon* sue without her than she without him.^ (>f 
some of tliese pleas we .shall now s]K;ak more particularly. 

The )»K*a of bastanly was peremjitory, for, if proved, it ext-hahsl 
the demandant for ever from making any claim. It was always 
reipiiretl that t.he special nnitters sh<.tuld bo stated in the pk’U, 
otherwi.'se thert? would bo nn obseurif.y aiul doubt 'whether the 
bastardy shoubl be tried by the ccclesiasti<;nl wurt or not. Thus, 
having said nihil juri.ji huhea in terra petifd qina bafitordns es, it 
should go on, quia pater tiuis uunqvani denjtousavit ntatrern Unnn ; 
or thus, qniif inter pdtrem luam ct nmtrein tuani contractmn fait 
inatHtnoniuniillepitinium e.r quo prius vontraxit cum quddnm, qum 
viant iympore, qunudit contraxit cunt tuatre tun ; in both which it 
apjx'ar.s, that inasmuch as the question arow! njion lire marriage, it 
must be tried by tlie ecclesiimtical court. But if it wa.H thus, quia 
natiis fuvsti per tantum tempus ante sponsalia vel imitrimoniurn 
coniractum. inter patrem tuam et matrem tuam ; then in. such 
case, a.s the marriage was admitted on both sides, it is the opinion 
of Bracton, that the question, whether born before marriage cir 
after,* might verj’ well be iuquiretl in the king's criurt. 

We have before seen what scruples had lieen raised by the eccle- 
siastics u|x>n this question of natus ante maJlrimoniuni, and what a 
positive declaration was made by the king and barons in the statute 

» Bract. 415. * Ibid. 415 b, 

3 The leprosy of the miritl, as Bracton calls it, like that of the body* as it exdtidcj^l thi» 
unhappy object irom the cominujiion of mew, so it precluded him doing any law*- 
ful act. * Bract. 415 b., 416. * 416* 
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of Merton, passed in the twentieth year of this rei^n.i The 
matter was not suirered to rest there. We are told, tliat in the 
same year tlie king held a council, consisting of several bishops 
and lords, and that it was agreed by them all, that whenever the 
issue of natiis ante 'nuitHmminm arose in tlie king’s courts, the 
idea shoidd bo transmitted, to the ordinary ; an<l that an imiuisi- 
tion being made by him in precise words, utriim tails natus sit ante 
mairimonvtm vel post, he should send his answer to the king’s 
court ip the same words precisely, w'ithout any cavil; - that in 
taking such inquisition, all appeal should cease, as in other inquisi- 
tions of bashirdy transmitted to the ordinary, an<l ])articularly if 
there should bo need of an n{»peal that it .should not be made out 
of the kingdom. It was commanded that this should bo the ]irac- 
tico in future. This I’eguiatiou entirely preclude<l the ordinary 
from giving any judgment on the legitimacy, and (.-ontined him to 
the single inepury of the fact, which he was recjuired t<.) (;(‘rtiiy in 
the very terms of the issue, leaving the. king’s judgijs to make tlieir 
own conclusion upon it, which is ju'ccisely wliat (llanville lays 
down as the law upon this subject.-^ IJnt, before thi.s pno ision 
of the council, a practice liad obtained, as we have just said, of 
trying tin's sjjecial question of bastardy in the king’s court. Thus, 
in the eleventh year of this king, in a writ of mortuunec.slor, the 
jurors found tlnit the demandant was not the next licir, being liorn 
in adultery before marriage. It seems to have beeir (;on.sider(Ml as 
in the election of the kiug’s judges, whctlujr they would send such 
an inquisition to be made in the ecclesiastical court, or would try 
tlio question in their own.* 

It is not, however, improbable, that it depended upon the form of 
the issue which court should be resorted to, or finally relied on, for 
the trial of this que.stion ; for if the demandant rci>lied generally 
quod legilimiis, without answering to the special matter, and this 
obscure issue ivas sent to the ecclesiastical court, that court would 
probably certify generally qiUid leqUimiis; but this would he such 
a failure in the ecclesiastical court as to induce the judge.s to cause 
an inquisition to be made in the king's court on the special matter ; 
the same, if the reply had met the special matter, and the ecclesi- 
astical court had certified generally qiaid UgUhmts; though Brac- 
ton seems to think that such a general and obscure reply to the 
special cause of bastardy would jiass for no reply at all, and that 
the demandant would bo barred for want of a replication ; and that, 
if he was a defendant, there y?ould, in like manner, be judgment 
against him for want of a defence. 

There were some questions of bastardy that would not, under any 
pretence, be transmitted to the ecclesiastical judge ; as in case of a 
posthumous^ or a supposititious child; or where the father had 
been absent from the mother abroad, so as to leave no presumption 


* Vidt onftt, 2G6. 

* Bractw 417. 


* Sine aiiqud cariUatime. 

* Ibid. 417. 


s Vide ante, 118. 
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of logitinincy, wliit'b, hoivevor, tlojH'tuUnl upon tho ntal tho 

]irol>ability of accoss;.! The of l,)a,star<1y wiaiKl ut.>i 

botwooii persons of tla- fjjune MikhI, inn pi's^essorv aetiou (tluuigli it 
iniglit between strangei>), ruw in a plea ih any 

more than in an o-vN/Mr aa. >-//,«} beeanse a <jin*Htiini of 

bastanly between .such iHjutie.s was always upon the mere right, if 
tlie inheritance deseeinled fj\ini a common ancestor : and so a, (pies- 
tiori of riglil Wi'uld ho aghated in sni aeti«»n groiui<l«'d only upon the 
possession. It might lie nrgid that sneh a plea was good, Viy the 
above rule, hocatise a bastard was in truth a tnere stranger as to the 
true heir: yet Hraeton thonghi not, fur it was at lea.st doubtful 
whether ho wa.s ji(>{ hgitituafe. 

When ba, Stanly was pleaded, and tbe lother party inainiaiia'd bis 
legitimacy, it seems there was no rule, whether the bastardy or tlie 
legit iuint'V sliouM be proved, exeopt this, that the parly who was 
( .1 (rti S( isimi/n .sliuuld prove liis plea, the peavnn who svas in seisin 
having no n(.*e<i, as Braetuu says, to maho otit eitlu'r one or the 
otla'i' ; and this was tin' gowerning rule, Avljeiher tlie plea c?:nne from 
the leu.int i.»r demandant : • so that in this i.ssue the point to he 
pr<ai.*d was, sometimes the h^gitimaev, and somelime.s (ho liastardy, 
according as tlie ntnis jtrofuti^fff wjis itupo.scd by the abov«> nile, 

Th(' writ to the ordinary in case.s of bastardy dille’re-d vwy little 
from that used in tlie* time of. (Jlanvillc, It n'eited that svni ititim 
a suit was eoinmenetni, ami that bastardy was objected 
to one of tlie parlie.s: P'J UUo vohtH cow corf//' 

coruin ruhi.'i cnrtrtKrnidi-^, r* i vt-rUnh-rn luJr iUluj^nU r iiuftiirafin, 
riifi h'ri f. (flrian A. dv. h'f tjinna tmti: J< rcr/ftn, 

Kcirr /(U'uft is it('his^ n f /usf if i(triis nosfris fa.fif>us jnu' lift raH vvsfrns 
jiuttnUs. l\'s(v, dV. , and so, tmifftfin according to the 

sjiceial (•an.'^e of baslanly. There ivas lit is difference bid ween the 
writ of nofus <nifi iiidti'intoniiiui in tlie time of (fhuiville, and that 
now in use, that they no haiger inserteil these words, r<! </uonhm. 
Jti(/i>sjnotfi intjuisifio pi.-rtim i nd Jhrum r<rf/si(/s/ic?(m : an altera- 
tion which probably had taken placi* since the statute of Mtrrton, 
and the ahuve-nnaitioiual provision of the Cimncil on that subject. 
The same was ob.scrvcd if the ordinary wa,H ilirected, as Im soimr* 
times was, to inipiire concerning the iegiiitnacy of a posthumous 
cliild ; both these qucstiiins being triable as well at common law as 
in the .sjiiritiial court. 35nt the above form of words was retaine<l 
in all cases that were purely of ecclesiastiwii cognisance. , 

When the writ was sent to the ordinaiy, the plea remainwl sinr din 
in the king's court till the inquisition was returned. The ordinary 
was to proceed to make inquisition in the I'lreseuce of the fwirties, if 
they chose it,3 and when made, there lay no apfieal. Wlaai the 
inquisition was returned, the plea and the other part^ were sum- 
moned. The effect of a legitimacy proved in this way, if c-onfirmed 
by a judgment in the king's court, was, that the party became 

‘ Bract. 418. * Hid, 418 b. » Hwl. 4l«. 
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legitimate against all the world, unless any fraud could bo proved 
in the method of proving it, and in the inquisition. A fraudulent 
incpisition might be obtained in this way. A demandant might 
bring .several writs for recovery of land, and procure one of the 
tenants to object bastardy, and to suflfer an inquisition to pass in his 
favour, for want of contesting the proofs of legitimacy. Legitimacy, 
wlicu regularly proved, was good against all the world, and the heir 
of sucJi person was likewiso entitlcil to the benefit of it. It was a 
rule that no person’s legitimacy could be questioned after his death 
by j)lca pleaded, as he could not, says Bracton, make au answer to 
it ; Init, notwithstanding, it might be inquired per palrlam whether 
such person was a bastard or not, in the same manner as the ques- 
tion whether a person held in free tenure or in villenage ; although 
it could not be inquired, after his death, concerning the personal 
condition of such person.^ When profession, or entering into a 
religious life, was objected, this issue was always transmitteil to the 
inquiry of the spiritual court.^ 

The plea of minority of the demandant was only a dilatory 
Q. . . exception that did not abate the writ, but suspended 

rnmon y, action till ho camc of age, at which time tlic plea 
would bo resummoned. There wore some actions which a minor 


might bring, and some wdiich ho might not. A minor might 
demand his own seisin by assize of novel disseisin, and tlu* seisin 
of his ancestor by assim wortis anlecessorist ; but wbeu he had so 
recovereil, be was not obliged to answer either for the possession or 
riglit, till he was of age : yet ho could not demand land in free 
socirgo of his ancestor’s seisin, in a writ of right, before bo was 


fourteen years old, nor feudam mililarc till he was completely 
twenty-one years old. Cn the other hatid, a minor was bound to 
answer as well upon the right as upon the possession, if he had 
heou enfeofted of the land in question during his minorily ; and 
W'ould have all the privileges of essoins, vouching, and the like, 
cx(jept that he could not appoint an attorney, and consequently he 
couUl not have the essoin de malo lecti. A minor was obliged to 


answer for a fact and injury of his own in a civil or criminal suit. 
Thus, ho Avas liable to an assize of novel disseisin, and to a suit for 


dower. But where a grandmotJier had neglected for ten, twenty, 
or thirty years, during the life of her son, to demand dower, ami 
brought a writ against the grandson, she was obliged to vrait till he 
wjis of ago, on account of the probability that she had agreed with 
her km and released the claim.® 


A minor was obliged to answer in a matter that concerned the 
king. For such purpose, an inquisition might be made, whetlier 
his ancestor died seised nt de faedoy without prejudicing the heir. 
A minor must answer to a'fine, if pleaded ; but if he was vouched 
by virtue of a fine, he need not answer ; though he would be 
obligedl to answer in icarrantia cartm. A minor must answer iu 


»BnMst.42a >/6iU 4221>. » X&iA 421 b., 422. 
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afiftisa moriis anf.ecemn'i% anil ?n every other plea conceniiuj^^ any- 
thing of which his nneestor ditl not «iie sei.^ed in domtniio vt dr 
yift/o, Imt coucerning notliing of which he t!i<.»<l seised in dumintfo 
id de fmio. If a minor lost by ivssi/.e in a writ of jxLssession, he 
miglit, wlien of age, recover in a writ of rigid. A minor must 
nn.swer as well ou the fact vt another as on his own, so as lt> make 
restitution, though not (finntd jurtnon ; as when a writ of entry was 
brought immediately alter the ileatfi of the nucestor who had com- 
mittod disseisin. A singular instance, where the privilege of infancy 
was di.siHaiscd witli, is mentioned by Uraeton. A man lanmd him- 
self an<l his heir,s to answer whether they were of age m* not. This 
obligation was made in and by the advice of the court, and the heir 
was adjinlgod to answer, though a minor. 

In tlic case of iuipiisitions taken for the king, a minor might have 
a writ to the following etfect, to save himself from being atlected 
thoreh)'; — Him' r/c, ntdidinn. J^mcijninns tib>\ rpibd non tmphtciU'a 
rt:l imjdocitiiri jnooniifas . 1 . eat infra ictatem, nt diciinr^ do 
Ithrro tvnomento sito in viUd, itr., donee idem yl. sit aiatis (panl 
])Ossi( et deheat sccHiidioa lepem et consnetudineni Antjlue de tone-- 
mento iw-spondcre.^ If a minor wa.s vouched to warrantry in the 
County, he might liavc the following w'rit to the sheriff.' Pneeipi- 
iiius iihi, ipiinl non jiceinittds (paid yl . iiiipfacifot />. do tanftv terra', 
earn pertincntlis in tali villd, unde idem. A. trahit ad ioarrantam 
C, ipii eat infra aiatem, et warrnntus ejn.9 ease dohei, nt died, dome 
idem C. sit talis piemr a talis iptijd jxissil el deheat secundmu ler/em 
et consneindinem An(jli(f ter ram wan'antieare. 

If there were more demandants than one, as )»arcoia'rH, and one 
ivas a minor, it would be a good plea against all ; the s}uu<‘, if par- 
ceners were tenants. Bo if a man seised in right of his wnfe was 
tenant to a writ, together vvith her, and she was within age, the plen 
against both wonhl remain sine die till she was of age : not so if 
the husband W'as a minor, bcK.*auKC, gays Uraeton, a W’oman might., 
by contriving such sr marriage, defeat suits against her I'espectiiig 
her own lands. If the husband and wife were deman»lants, and 
she was a minor, and married before the writ pnrchnse<l, the jdea 
would remain qtujusrjne ; if she marri<jd nfi»r, tho writ abated, 
should the tenant so please, or the action was suspended till she was 
of age.® 

Such consideration was shown to the feeble condition of a minor, 
that his estate, whether in services or tenornenta, de«cende<l to Inm 
from his ancestor, who was7>w^«i6/y thereof (/nno et die t/uo 

viens, et moriuus fuit, was not to be called in question till be was of 
full age. So, on the other hand, if a minor demandeil services that 
were not due to him, and the tenants alleged,^ ejuietundam qm 
die et anno antecessor virus et mortuus, they need not answer till he 
was of age. A minor was not obliged to answer to any charta till 
he was of age.^ This held not only in services or tenements, 

1 Bract. 422. * tthi^- 4^- 

* Quitlanciamt peaceable seism. * Uraet. 4z3, 
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but in rights and liberties, by which the tenements of others wore 
nffectod ; as a liIxTty to make a road, build a mill, and the like. 
Although he <lid not actually use these easernorits, yet he was con- 
8id(;red in possession thereof till ejected or disseised ; and .such a 
scjisin would descend upon the heir, whose estate therein was not to 
be changed during his minority.^ 

'I’o a ])lea of minority in a writ of right or atiftim mmUs it/ih-ccs- 
.wris against a guanlian, the demandant might reply that he was of 
full age, us appeared by all hi.s lords having ro.stored his inheritance's 
to him ; or he might say, he had proved hiinsoll’of age, either by 
inquisition per patriam, or before certain justices. To this it iniglit 
be j'ojoined, that his inheritances were re.stored to him per fru uf h m ; 
or that the jurors bud sworn falsely, or that tlie justices had been 
<loceived. iHie only sufficicTd and complete ]>roof of full age was 
that by the parents, and the examination of wilni's.ses; all others, 
as inspection and the like, Avoro held only to induce a ])resiimption ; 
yet, says Braetou, if the justices, upon sight of the person, judging 
from his stature and other circumstances, pronounced liim 1o be of 
age, his age was confirmed hy judgment, and could not bo again 
disputed. Should the ju.stice.s hesitate to jironounce an opinion, 
then reconr.so Avas of in.'ccssity had ad proljationem pairin’ et paren- 
ttm. Tins, says Braeton, Avas to bo done by twelve lawful men, or 
more if necessary, some of Avhorn were to bo cx pan ulrhl of the 
person Avho said he was of age, the rest were to be strangers; all 
tiiese wore to bo unsuspected, and AA^ero to declare the InitU up<*ri 
their oaths,^ Another presumption of full age was a eonelusiori 
arising from the party haviug brought actions as a person of full 
age, Avhich was an admission that would preclude him from plead- 
ing bis infancy to any action brought against himself ; AAdiereas a 
proof of full age by jurors, according to some ojunions, was not 
held conclusive against other persons, because the jurors might per- 
haps swear falsely. 

If the minor wjis demandant, the proof was raade.Avithout any 
resummons ; but if ho was tenant, and pleaded his minority, then 
the proof was not made till after a resummons. This Avas sued out 
by the demandaut ; and on the return, if there Avas any doubt, then 
they entered upon the proof in the way before mentioned.® 

The excommunication of the demandant Avas only a dilatory plea. 
Exoommuui- This Avas to be pi'oved by the letter of the ordinary, or 
some judge delegated by him Avith proper authority. 
To this exception it might be replied that he was absuh^ed upon an 
appeal, or that the cause of his excommunication was, his not 
obeying the ecclesiastical judge in a question of lay fee, and the 
like.^ We have seen before, that Avhen a person had been ex- 
communicated for forty days, the ordinary used to certify this con- 
tempt, and, upon receipt of the bishop’s letter, the chancellor would 
issue a writ to the following effect, directed to the sheriff : Sigtiifi- 

» Bract. 424. * Ibid. 424 b. » Ibid. 426. * Ibid. 426 b. 
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w(('/ nobis rcitcmhilLs potrr JV! pcrUh'ros ,<>/ m paiath's, tpin i .t, oft 
/Kiuii/esttin) couiuniortoin srnrm est, net' so ndt per 

renstn'i'i/n ccch'^^uisltooiii jristtcion. (Jnio ctTo poti'St%ts rroi/t SKtoro 
CUta'kr cccli'SHr in {po rt Its suis ih'rsso non di-b<‘t. tibi pruxipi ntns, 
f/iiud pro'dictnni yJ. /ter corpus si/nm {scruinhtm conmitHi/int'm 
uf/liit ) pisttetes, donee s ferosnoeld vcclesid (oni de t'oufnnipfH i/w'ttti 
de nijnnd I i dbtfd J'nei ft sotispirtnin. i( <\ Whou llit* |m‘T- 

son was taken, ami h:n) satistie»I tho ecclosiastical jn(lf;ft‘. lie uu>::ht 
be disohaiffetl. at the eoimnaml ot‘ tho bishop, by the )i*ilo\Yiu{^ writ 
t(» the .sheriU’; (Jino V( nertibilis potcr ^\episco]ius sipnifirovit nobis, 
(ji/ud y(. ipointtmt ad inandainin smnn a te citpi, et per corpus snuni- 
tanipiatn confennicntt ni I'laccs (ixlesift Justiciari pro ceperimns, hcne~ 
Jiciian (dhsolniionhs iinpiiidit, tibi prifcijamns, ijinUi a. piisond nosfrd 
tpui definetur ipsnni dcldtcniri fUcias (pnietuin, tt'c. As n«> <«iie 
(touhl be taken, so none could be dischnrf^ed, but by the eouuuatui 
of llie bisiiop ; the law not such credit to asi archdeaeou or 

«»ther tlelepitetl judire ; Ixa'ause, say.s Druetrai. re.r In episcoposcof‘V~ 
rioiirni htdici propter baroniani : nor was the party to be discharge»l 
till h(> had satislied the ecele.siastical jtidjce, unless where an ex<u)m~ 
niunieatiou wa.s obtained by u false su'rgesliou of tin* <>rdinary 
himself, or the malice of aji adversary, in onler to preclude tlm 
party from the right to hring an action ; in which ease a writ ustul 
to issue t<i the .slieritf. reciting the fraud, and emnmanding hiju to 
di.seharge the injured person ttpon stireties, nisi vapins fneril nlit'i 
uccasione, iptare deliberari non dvbcat, Wv hav<‘ hefure seen that 
where such malicicais proceeding was apprehended the parly might 
bo beforehand with the ordinary by the writ de non capiendod 
Jbxrtielpes were either co-heirs or parcrni m, or such as wero 
afterwards better known by the luime of Joinl-trnaid.H. j, . 

If an action was brotighi by one of several partteners, -‘eon"!*. 
it might be pleade<l, ipibii non tonoor ad hoc breve responderc, <piiH 
si Jns haberes, pirr/iei/MS habes, qui fimfundem juris haUarnl in 
sc ipwntnm ct. vos, scificcl A. el Ji. To this it might be replied, 
that all who could claim any right were named in the writ,^ and 
no right was hi A. because ho was a bastard; nor in It., iHecause, 
born of a villein, although his mother, from whom ho claimed, 
was free ; ho might say, that the other parcener was in ligeunco to 
the king of France, or that his ancestor committed felony, and 
many other matters might he replied to show that tho |)arcen(;r8 
not named hail no right, If parceners ■were all of capacity t<.» sue, 
and some brought a writ, and recoverwl without naming the otlatrs, 
Bracton says it w'^as the duty of the judge to- take carc^ that the 
interest of those not named suffered no injury by this fraud. ,l£ 
they were all named, and some declineil proceeding, yet the writ 
would stand good, and those who did not apfXiar would be sum- 
moned, quod sinl ad sequendnim siraul with tho otlier parceners, 
thus : Sumimne per botws »um A. et B. quod sint cormn. jmlieiarim 
‘ Brart. 427. * Ibid. 42S. » IbvL 428 h. 
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nostris die, &c. et loco, d'c. ad scqucndum cum C. ct D. de tantd 
terra, unde prcedicte 0. et D. clamant duos partes ve^'sus E. ut 
rationahilem partem mam, quee cos contingit de hao'cdiiate 11. cujus 
lutrcdes ipsi sunt, el imde prcrdictus E. dicit quhd ram vult prtrdiclis 
C, el I), respond&re sine jirtedieiis A.et B. ut diait ; el habeas ihi, &c. i 
If the writ was brought against one jiarcencr, he iniglit, in like 
manner, ])lea(l this to the writ. But there was some dilfercnce, 
whether the inheritance was divided or not. If not, and they hehl 
in common, each had the same right to the wljole ; not indeed to 
himself, but only in common with the others ; or, as they expressed 
it, iotum tenet, et nihil tenet, scilicet totnm in cinrmumi, et nihil 
separatim per se. If the inheritance had been divided, .and each 
hold pro parte, the other parceners need not be named ; yet, on 
the other liand, says Bracton; the tenant was not bound to answer 
without his parceners, and in prudence he ought not. ; for if he (H<1, 
and he lost the land, he could have no regressum against his par- 
ceners to obtain a contribution. The tenant, therefore, if bo 
pleased, might have Ji writ to summon them ; Surnmone, <fv;. qubtl 
sint coram justiciariis, <tc. ad uKSPONnKNouM (J. simcl cum 1). de 
tantd ten'd, d'c. qxiad idem O. in curiii noslrd elaniat, the., et sine, 
quibiis pradictus D.non vuU resjxondere,. e.idem C. ciim prrrdicti, 
die., smt partieipcs ipsim D. de terra pradietd, de. Khouhl 
they appear, they might answer together with the tenant; bnt 
if they declined answering, the plea still laocceded ; and whether 
they appeared or not, the tenant, if ho lost, would entided 
to contribution. If the inheritance was not divided, then 
all the parceners must bo made parties ; bnt ui>on a plea that there 
were other parceners, the demandant might rej)ly such matter as 
would disable them from claiming any right, and therefore as not 
being persons who need be named in the writ, tlie same as was 
before said in the case of a demandant.^ 

If there was no plea to the person, either of the demandant or 
Pleas to tiio tenant, the next consideration was such as might arise 
aotion. upon tlio matter itself. The thing in demand ought 

to be stated with certainty ; in which the count or declaration, or, 
08 Bracton calls it, the intentio, or narratio, should corre.six)nd 
with the writ.3 Perhaps the tenant in the action was not tenant 
of the land, or was tenant only of a part; or perhaps he held it 
only in the name of another. Thus he might hold it in ward, in 
vadium, at will, or for term of years ; in either of which cases the 
writ should be brought not against him, but against the {lerson in 
whoso name he was seised ; and if this was pleaded, it would abate 
, . the writ.* In such case he might plead, generally, 

Non tennre. nontenet, or that the freehold was not in him. If he 
put himself upon the country for the truth of such a plea, and it 
w^s found against him, he would lose the land in question, as a 
penalty for his false plea ; the same, if he said he did not hold, it 

> Binci. m * Ibid, 430. •lUd. 43L * Ibid. 431 b. 
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bnt anotlior did. But if ho ftdmittod that he he!*! part, and wiid 
that another held the rc'st. aiul this was found ajiptinat him, lie did 
not lose the whole, nor a part, on acaauH of his false j>lea, hut the 
suit \ve!it on, and he was to answer for tlio whole. He mij;ht 
}>le:ul that he once hi'hl the huul, bnt that he did not at the 
jtresent tinie.^ If this was owinjjT to an alienation hefttre the pnr 
chase of the writ, no fraud cuuhl Ijc ohje(?tcd ; nor indwl, if after 
the purcha.se, provided he was i”:m>ranl of the writ. In soiuo cjisoaS 
the fdienatioii ini^ht he evt'n ufier the summons, withmit being, 
fraudulent ; as if he went iK'vond sea, eitlier l)efore or after the 
})urchase of the ^s•rit. not being preveutiHl by the smiunous, and 
knowing nothing of it, and there made an alienation; hut if neither 
ot the heforeiiu'nlioncd eases could he jtrovtHl, and espn?iaHy if the 
alicnathai was after the summons had luvn testified and jirmasd, he 
was ('ousidered as the real possessor, ami was to stand to the suit 
as ti'nnut.“ 


He might jdea<l tliat he held only so many acres, whori'us tljo 
<lom:indant claimed so mijay ; Uj-H>n which an inquisitaai might be 
had by a writ to the shcntf, directing him k) sunmioti four, six, or 
more of lawful men of tho.s«> who made the view, and by tla.'iu to 
main' inquiry whether the tenant hehl so many or so many acres. 
Again, in a plea of von it net, if the tenant had before confessed in 
tlie county court tlial he held the whole, a writ went to llic sherill', 
coinniiuiding him to make a record of the plea in which such con- 
fes.si(>n was ma<Ie.^ If the demandant, after a ]dca of vtm k'm(, 
made a rcirftjy'i, and coimnenccd a suit against another, the tenant 
would not sutler atn' penalty for his falsi? jih’a.* Kxci'ption might 
be made t<? the name of the vUl, any mistake in which would l»e 
an incurable error.*'* 

Another part of tho writ, or count, to which an exception might 
be made, wa.s the claiming the land utjm imnvi. To . . . 

this the tenant might amswer, that he had mojmjm; ‘’j***j***- 
and this Issue would be tried by the great assize, or duel, as tho 
tenant plcascil. It has laam before shown, that the best title, in 
the law% w'as where the jm jxmcmmniti and Jm proprletaH^ were 
unite<l. which was therefore called droit droit; anti it w'oh a maxim, 
that whoewr had Jhh pro))riektii8 ought to have tho jHiSHeKsion. 
Possessio se^iuitur pniprkUjUein but not vice v&’sd. The pro- 
priefns might be s(;parutcd from the pomemh in thia manner : 
Upon the death of the ancestor, the pvoprielm immcdi-atcly 
descended to the next heir, whether he was present or not ; but 
not being present, the pomemio might be obtained by another, who 
put himself into seisin ; by virtue of which tlie jm jtomemkmiH 
■would descend to his heirs, through the negligence of him ivho had 
the propriedas. Thus, while the jus proprieMfis deswraled on 
tlie elder brother, the younger brother might obtain seisin and die 
seised, transmitting to his heirs, together with theyifs 
>Bni««.432. *iU<i.4S2b. »iW«f.433L * IWL 43S. 



450 


HENBY III. 


[chap. VII. 


which he himself had, a sort of jyroprietatis so that there 
would be two jura proprietalis in different persons by diflerenfc 
descents ; but one, as the descendants of the elder brxrther, would 
have MAJirs jus prrrprietatis, on account of the priority; and those 
from the younger brother m'nusjus; yet the ^>o*w'.s'.s7V) of the latter 
would prevail till tlie former evicted them of the,/«.s' jtroprtvlaiis. 

Another plea which the tenant mi^dit plead was, that the 

iidfiwe demandant, or one of his ancestors, had released to the 
tenant, or some of his ancestors from wliom In^ derived 
ihfi jm possessUmis^ and quit claimed for himself an<l his heirs by 
a fine made in the king’s courts ;2 or that the demandant or some 
ancestor lost the land in qinistion, in jndgment in an action dv pro-^ 
priekUe, as by the groat assize or duel, or a jury, on which lie had 
put himself; aud those pleas were to bo proved by the rcconl of 
the justices. 

li the demandant or any of his anccstoi's had been ap]nised 
Finoandnon- cf any litigation, or final concord made (^omarning 
claim. their right, and had not put in tlaar claim, this sihaicc 

might bo ploa<led against the demandant to a writ l)Vf>U”ht to 
establish such right. The uianner of inakitlg a cl.iim was simply 
by the words,'* apjyoiw tiaitumm mcnin ; oi’, wliat had the same 
effect, by commencing a suit ; a fact like thi.s bcang a stronger 
proof tluin a mere claim that he did not mean to al)andou his pre- 
tensions. This claim was to be made pending the jdea, and the 
making of the cyroyrapimm, or before judgment, i>iovi<led ho was 
in court at the time, or in the kingdom within the four seas ; and 
in such case ignorance was no excuse; nor, says Braeton, as it 
should seem, wouhl he afterwards he heard ; for if it was a fine, 
the time taken up by the pendency of the action ulTorded, at least, 
a month for putting in a claim ; for the summons ought to be 
served fifteen days at least, that being what was called reascmable 
summons ; and the cyrogmphum used not to be allowed at the 
return of the writ, but a day was given at fiftoou- days at least, 
when the cyroyraphitm yvas to be taken, during all which time there 
was .sufficient opportunity to make claim. Indeed a month was 
the period which Braeton says was limited for this purpose, secun- 
dum commtinem provisionem regni, and therefore he calls it the 
legal time for making the cyrographum ; so that, if it; was made 
before, it was fraudulent, and no claim need be made to invalidate 
it."* The place to make claim was in the king’s court, at the time 
of |,>assing judgment, or before. 

However, there were certain causes of excuse, which would pro- 
tect a party from the consequence of having omitted to make his 
claim ; os, if at the time of the fine and making the cyrographum, 
the peiwu who ought to make the claim was within age, or non 
mncB mentis; if he was an idiot, born deaf and dumb, or the like. 
But when such person came to age, or recovered his senses, it was 

> Bract. 434 b. nmd. 43S. im.i3Sh^ * IbuL ^ 



CUAP. VII,] 


WUIT OF UKJHT — FINE AN*J> NOK‘Cr,AI,M, 


451 


the opinion of some tlint Ive uuj^ht to iuakt‘ tiiat ehiiin then, whieh 
he couhl not make hflorc ; ami, aet^n'tline: Ui some, if a tutnur did 
not do it within a y^iu* alter lie eaine of a!r<.’, he would not be 
excu.'t.'d: yet liract<»n sais that he was exeusefl though ho made 
no elaini within that time, and that a claim need md. be made at 
all, and would hav<-. no avail aiier jndo;iaen< passed, or the delivery 
of i\\v >'ijrofj,'ttphn»K A person who wa> in prison at the time id 
th«' suit, or detuini'd by sueii a disonler as tlid ti>'t ;dlow him cillier 
to emiie or K<.‘nd, wou'd be t'xcuseil ; us WiioKl also, lor the satucs 
reason,* a person wiat was restmini d l>y torce, e\en out of prison. 
A married woman, loaui though she inio;ht staid, w^tuhl is* excustsl, 
as N>(h pofc.-ifitfi- vo-i : so that all sorts ttl imjioltmee seemetl sulji- 
(dent exense ; ami upon this idea, a person who wtis nUro htun: ut 
the linu* wa-s t'Xtaisetl ; ami none of tlu.'se, jteettrdiuiy 1«t Brai'ton, 
neetl make any elaini after tho.se impediments were renii>vetl. if 
jiuionient was jiassed, or the ci/roijvaphuiu deliveretl. 

Ani'tht'i- ease in wiiitdi a party wa.s extaised, thougb Jj,. nunle no 
tdaim, was where tin* tine, aeistnlin*' to (he w<»rtls of IJnieton i}m* 
jXf't .v'7 as if it was matle (>fa tenement in the possession of 

amtther }>ers*m, |»erha[ts of the persttn himself to whom it wits 
ohjeett.d that he made no elaini, or .some ancestor, and not of him 
(or his aiK-esior) wim jileaded the fine;" or if tlie fim* was made by 
any Cidliisiiin or fraud, or in any wav m to the juejmliw of another 
as that it omi;ht not in jnsliee and erpiity to hold ji:ood, A piastiii 
Would likewise Ik; excused if there was no ('!/r>»j}'<fp/inm ; or, if a 
desseisor made a (eolliuent and then a fine, such a line mi'ifiil. he 
rcvokeil and made voiil ; so if, at the time t.tf (he suit, n<‘ilher him* 
self nor his ancestors had any title to the tcucnient in ‘pu‘.<>tion ; or 
if the ancestor who oui^ht to have made the claim was not an 
ancestor tlirouf;!! wliom any right couhl dcbcend to the person 
against whom the line vva.s pleadetl, linicton says, that notwith- 
standing a fine and cifropraphum might seem printd fneu; to he 
revocable in many cuse.s, lK;cause the peinon making it was only 
tenant for life, in doxver, and the like, or hecau.w the land in <pieH- 
tion was held in villenage ; yet all persons were iti law hound by 
this judgment, an<l therefore, if they made no claim, tliey would 
not be excused. In short, it is declared hy Bracton, that uo person 
should he excused if he was in the kingdom, tn/ni tpiatuf/t mtrw, 
and had it in his power to come or send, so that even a person -m 
hxwjuore would not be excufsed, hecauso be miglit send/^ If' a 
person was in servitio regiff, so as he could neitlier come nor send, 
he was excused, although he made no claim. Thus stooil the law 
upon the subject of claim to suspend the effect of a judgment or 
fine. 

From the manner in which Bracton speaks of a fine, it should 
seem as if thi.s judicial concord wa.s entered into after a proceeding 
was commenced on any writ wliatsoever which was groundeil on 

* Ubi tadem ratio^ ibi idemjvt. * Bract. W3 b. Jbi/d. 437. 
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the jyr(yjpTieta8, and that it was not confined to a writ of covenant, 
grounded upon the breach of a Biippo.sed prior agreement and 
concord ; it seems particularly to have been made in a writ of right, 
and is all along mentioned in company with a judgment therein 
upon the great assize or duel. 

We have now dismissed the subject of real actions, throngh all 

Ofpcwonal thoir parts and kinds. It remains to add soinetliing 

fictioiiB. oji the nature of process in actions pc-rsonal. d’liese, 
like real actions, were commenced by summons ; but if a dtdiaid- 
ant omitted to appear upon a lawftd stunmons, the contompt was 
treated in a different manner, for tlu?y ])rocecded by attachment, as 
appeared in Glanville's time (a)d Personal acti<inR differed likewise 
in their proi;(Jss, acconling to circumstances: in some causes whieh 
from their nature would not l)oar delay, as where ilie subject was 
the fruits of the earth, or other things w'hich were iierisluihle ; the 
solcnnikta affachiamenforumy as it was call<>d, was dispensed with.-’ 
So again, where the lai>S (2 of a. benefice was appreheiKled, or wlu*rc 
the injury was V(ny atrocious, or the i»laintlff (leserved a particular 
respect or privilege, as noble persons, or nicrchauls wiio were 
continually leaving the kingdom. But in personal a,cti<tns whieh 
did not re<juire such special favour, if the defendant ditl not appear 
to the summons, and the plaintiff offered himself in court th(' lirst, 
second, third, and fourth day, ho was not to he wuif<'d ft>r any 
longer ; but, whether the summons was proved or not, so as it was 

(a) Tho J/im>r in personal ncitoim cU'faiilU nst^tl Ijo punitilnul in this 

'luannor, ** The tlofeiulanta wore diBlrainccl to the value of the dein iinl, and afterward.^ 
they were to bear their ju<%ment« for their default, an<l hu’ d< raulh attei* di fuult; 
judgment was given for the plaintitT. ThiH usage wtih tihaugetl in the time <*f Henry 
L ; that no freomim was to he distrained liy his hotly for an action personal, st* lung 
as ho bad lands, in whieh case the judgment for default was in htree, till the tiiin* of 
Henry lit. ; Lc,y that the plaintiff should recover seisin of the land, to hold the land 
until satisfaction was made. In actimis whei*o the defendants were not frcchohlers, 
they used to bo piiuisheil in this maimer : tirst, process w.as to be awanled to 'arrest 
thoir bodies; and tlioso who wore not found were outlawed*’ c. iii, 8, C). 

lulsewbore it is said personal actions bear their introduction b}' attach nnuits of the 
body ; but not by summons and mixed actions; first by summons, and afierwanls by 
attfudnuenta. The difference was, that where the defendant had huid, the seizure 
of that would be sufficient ooercbni to appear; biit w'hore lie had no land, then the 
persf.>u was to be seized. The passage in the il/mw, however, it is to be observed, 
wiis written after the time of Henry III. ; and the above allusion to an alteration in 
the law is no doubt to the statute of Ikialbridge, 51 Hen, HI., after ilmcton’s time, 
allowing that aeeoiintnnta who had no lands might be attached by their bodies, f.e., 
arrested at common law. It should seem by the Mirror that defendants in personal 
actions could b© distmined by tlieir bodies until the time of Henry I., and then if 
they had no lauds. But the usage must have altered in order to require the statute 
of Mai bridge : so much did the law ff actuate in the earlier ages of our law. As 
regards summons, it has already been obaervetl, the period allowed for appearance 
varied with the nature of the action, jind was shorter in |>orsonal actions than real 
actions ; and Flcta says it was shortest in mercimtile causes : causaj mercatorium 
(lib, vi, c. vi.) It is to bo observed that attachment might be of the permn or of the 
ffixtds ; and thus the d/»m>r speaks of a man being distrained by his body, ic., arrested. 
In Glanville’s time, it appears that in real actions the land was seized, and the parties 
might be attached by thoir bodies for contempt; but nothing is said as to iDersouai 
actions. 


* Vm antf, 121 , 
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not o])enly denied, he wns to he aftwhed by p!ed|?es. Upon whieli 
the entry on the roll was iltus: .f. vhiuUl 'm qnai'hi die verww Jt. 
di‘. plaeifn: then tlje Mibslance ot‘ the writ wu» added, ami it went 
on, et I}, non, ve}n(y tt aHimmaiitm, <{<'., Juiikuitm, A(hu‘hi*'hif 
(/t(o(I .'-v7 comm, The writ of nttaelnnent wa.'4 — d\me per vuditim 

ci phgim IJ, tpc'iif si.f cornu, dv., otl m'tjMjmicudum dc 

plot do ; Mild then fullowid the MibNtaneo of llie writ mm upon the 
roll. The hdlowiiig itU'^umeeK of Much entries upon the n»ll are 
n'iveu by Bructou ; Ih’ p'ociin quorc uou tenet ci iumvcutunienc 
lilft-r co,s /hchiM^ ov 'C/icin infiT i>r /hctiioi <h‘, j>i>>ci‘o quid 

(m.rm.uiic.ct ci fanroht tt cmiu cum jicrtiui'H-tH'i, itr.— -/h‘ plorito 
tpno'r )i(m fo-Cxt C) vvu-'on tndiucM ct rerta uci citin, ipc.c j'oci rc ci 

if.dh t, vfe. — 2)c phirito quid Teddot ci fiiuto/it pccuni.iihi <ptOn{, ti 

dehei cl nnHsti dettuct, H'c.—Jlc phtcifo quitre idem, It. 

• 7 ' / *• * i } 1 j * 7* 1 1 AttilC^} lUCHt. 

smnd cum emit oit {omiUiti mwia, Ci dn did such 
a trespass, t^onfrn jmcu m noMram. Tims the MtlMchment pursued 
the nature of the oriehiMl writ, and nt the end wn.s Mdded this 
clause: Ad. udemit udum quorc mm f».it comm. ((;<•., sienf smn- 
■ui'mituK fuit : or if he hud essoined himself to m particular day, 
then, od ofifendt ndum (pto.rc uou ucrcnmt dion Hihi do turn per 
iSsoniutoraiu to.ium, a-o., to which he was to answer before lie 
answered to the principal point; and if he could not excuse him- 
self, lie was to be in nd.scrirordid for his default. 

Jf be tlid not ajtpear after this first attaehnicnt, then, upon the 
plainlilf otferinj^ himself, be was to l»e attiiched by better plcdf^ea, 
to Jiuswer <iu .‘uiotUer day. This wjik called ojhrcHimcutuiu pltyiorum, 
and WJI.S in the nature of dislresa for service, where, if the {>arty 
appejired not at the first distrcs.s, more cattle were taken pro tt/orcia- 
inndo district ioni'id Tia* entry on this occasion V'ns- ~xt otdidU »e 
qitorlo die versus It. dephodto^ m before; ct It. non veuit, et 
olios /ted rh/o/fom jMtufqnoni ftiil SHmrmmituH ; ci itoqndd attfO-h- 
iaius tunc fuil jtcr U. ct 1). •/udiciurn, Pou/iiur q)cr mHlorcs phyitis 
quod sit, uT., upon wdiicK tliifre issued a second atiiiclunent, in 
which WU.S likewise contained a .suinmon.s against the former jdedges, 
to show cause why they diil not produce the defeudant, as tliey had 
engaged to do. If ueithtT the defendant nor pledges afipcared to this 
writ, all the pledges were in niisericordui, and not the defendant ; 
hut then all the defaults fell njwn the ilefcndunt, as if ho hail 
foural no pleilges at all ; and a writ issued, qttod sit ad audicnduni 
judicium Buum de phiribus dcfaltis ; and from that day all aha'ce- 
nient of pleilges ceased. Jf the defeiulant afificared to the second 
attachment, tlien only the first (and not the second) pledges were 
to he amerced, udIobs they showed cause why they di<l not produce^ 
him at the first attachment. However, though the defendant was 
not to be amerced, but summoned to bear judgment on bis defaults, 
yet Bracton thinks it was otherwise in regard to a plaintiff who 
had found pledges de prosequendo, and did not prosecute his suit ; 

1 Brdct. m 
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for, according to him, they were all to be amerced, as well the 
principal as the pledges. 

If, at the first day of summons and attachment, neither defend- 
ant nor plaintiff appeared, the plaintiff did not, however, lose his 
writ. When the defendant had been attached by bett(.‘r pledge.’?, 
and did not come to his day, nor witliin the fourth day, and the 
plaintiff did,^ the entry was thus: A. obtulitse quarto die verms 
B. et B. non venit, <&e., et qylw'es fecit defaltas, ita quad jjvij/ib 
attachiatus fuit per 0. et 1). et secundh per E. et F. et idea omnes 
plegii in rnisericordid ; and then the process above alluded to 
issued against the defendant, commanding the sheriff, qubd h(dmis 
coram, corpus B. ad respondendum A., de jdacito, d'c., ad. 
audiendum jiidtcium swam de plurihits de/altis, d'e. If he Ciune 
at the day, and could not save his defaults, Ih' was to be finuneed 
for them, and then to answer to the action. Jf he <Hd not a]>pear, 
but concealed himself, or, as they called it, htiitaveril, so that the 
sheriff returned, Ae wa.? aoi fo he found in his hailiwidc ; then the 
entry was thus: A. obtnlit se quarto die versus B. de placito us 
before ; et B. non venit, et plures fecit defaltas, ita quod jtra cepium 
fuit vicecomiti, qudd haheret corpus ejus ; et'iiicecomes viandifvU, 
qubd non fuit inventus in hnllivd sad, et idea vicecornes distringat 
eum per omnes terras et cataVa, quod sit ad, Ac., upon which there 
issued a wwt of distringas against his lands and chattels. If lie 
did not appear to this writ, his default was ])mii.shed by another 
writ of distringas, commanding the sheriff to distrain his lands 
and goods, et quod s-it secants hahendi corpus ejus at another day. 
If he still made default, the next distringas was, ita quod nec ij)se, 
nec aliquis pro eo, nec per ipsum mauum apponat in terris, iene- 
mentis, Uadis, nec in aliis catallis. If he still made default, the 
next distringas, if it could bo so called, was, quod capiat omnes 
terras et omnia catalla in manum domini regis, et capta in rnanum 
domini regis detineat, quousque dominm rex aliud inde praiceperit, 
et quod de eaxitihus respondeat domino regi : and beyond this there 
was no further process per terras et catalla ; they being both taken 
into the king’s hands by the sheriff, who was to answer for the 
profits to the crown. 

What step was to be taken by the plaintiff who had suffered all 
these delays ? For it was hard that, after all, he should lose the 
effect of his suit. Bracton thinks that in this there was a differ- 
ence between actions upon a contract for a sum of money, and for a 
trespass. In the former, ho thought it would be right to adjudge 
to the plaintiff a seisin of the chattels to the amount of his demand, 
and to give him a day, and summon the defendant ; when, if he 
appeared, the chattels should be restored, upon his answering to the 
action : if he did not appear, he should not be heard upon the 
matter, but the plaintiff should become lawful owher thereof. But 
if it was an action of trespass ,2 then he thought, the ji^tices should 

> Broot. 440. • IbidL 440 b. 
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estimate the damage sustained ; and the routs and chattels of the 
fugitive being valued, a {lortiou shotild he Inkeu into the kings 
linmis to the auntunt (.vf ihe damage, as a penally on the diteudant. 

Slnmld tlie defendant, lunvever, noi be found, nor have atty laud 
or goods, he did n^it wholly escape the ri‘,sent!neJit of tdlemled 
justice : for whether it was an actum for money csr a trespa-ss, the 
deh'tidant was to he detn.uuhal from cvumty U> ctjunly, at tlm .suit 
of the plainfilT. till he was <iul{awed. IVr.sons .so <tnllaweil wore 
iiol, upon their retiirn, or Ixang takcan. to lose life or liuih, as thtwic 
outlawed fa* crimes; but were condemned to jnerpetual imprison- 
ment, ta* to abjure the reahn. 

It sonu'tinics bajtjvened that the sherifli* did not exeente the 
attachment nor ri'turn the writ ; and then, ni»on llic Kn-.-utum ...f 
plaint ilV oifering himself, the entry was thus : ^1. '“‘t. 

ae qiutrto the I'nrsus }i. o’e jibiritii,<( c., et li. tmn n uit, el prn veittiini 
fait viceeoiiiiii, qumf olUichiaret earn, quod e^iset nd tnleia diem, td 
ipse rii'ccrimes iude nihil fecit, nec hrere quad ci hide renil, niisit : 
et idvu pnrcfqdxia cst eicevoniti, sicut alias, quod atltichiavei earn, 
quod sit ad. et quod ipse ricecoines sit ihi auditurus judicium 
suum de hoc quod pradieinm, dx., 7uui aftachiavit, roe heeee quod e% 
inde renit, misit, sicut ei pnrcepttnn putt. I’ptm this then* issued 
an ub’chs' nlb'udiinelit ; Proxipimus tlin, sicut w.wh tihi prae.epei'i- 
uius, <(c.t If tlie sherilf did nothing upon ibis writ, nor showed 
any snilicltait excuse^ li«- was amerced for Ins coiileinpf , and was 
commanded a third lime to attach the party: Pra.cijjimus iibi, 
sicut .sa:i*U K praceperimus. dV. 

Sometimes the sUeriff sent an exo.tise for not executitig tin? writ. 
He ^s'ould sometime.s retiirn, that the, writ came too late to be 
executed; that the ])arty was not to lx,* fourul in bis bailiwick; 
that he was wandering from county to e.otmty, and ha,d no <M*rtain 
residence ; that lu? had no l.'ind.s or chattels by wiiicb lie might be 
distiaiiu d ; ami many other excuses might be feigned. Again, 
should the sheriirerr in the sort of attachment; as when ho was to 
take pledges should he Joakc a distress; or, instead of tjiking the 
person, should ho admit to bail ; in all. such cases it was usual 
to make an entry ttf the return, and to specify it in the writ that 
issued in conseqiience thereof : as, for insUmce, et li. non verdt, et 
vicecomes mnndavit, quod tion attachiavit eum, quia ixeepU breve 
turn tard^ quod, pracepiiun domini reflis exequi non potiiit : and if 
it was prov<Kl that he receivinl tho writ in good time, or in the 
county court, an<l might have executed it, the rewrd went on, M 
testatum est, quikl istud recepit mtis tempesliv^ (or fa comitatu. uhi 
attachiandus prccsens fni(), et idea, pnecipiatur quod. Sc. Upon 
this a writ issued, commanding him to attach the p«irty,2 and 
appear himself to answer for his default ; and if he failed in either, 
lie was in miserimrdid, A sheriff was sometimes excusjiblc for noi 
executing process by reason of some liberty which he could not 

* Bract. 44L */d«.441b. 
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enter, because the lord thereof had the reUmta hrevium therein. In 
such case, the sheriff was to command tiie bailiff of the liberty to 
execute it ; and if he did not do it, the sheriff was excusable before 
the justices, by making a return, (^uod prccceptum est hallivo. When 
the bailiff tlms failed in doing his duty, the sheriff was then com- 
manded not to omit doing it by reason of that liberty ; under whicli 
special warrant the sheriff had an authority that tlid not generally 
belong to him. The entry upon the record was, Et vieecomes vutn- 
davit^ quod prax&jnt baUioin liherUxtim^ et ipsi nihil inde J’eccrunf, et 
ideu praceptum fuit vicecomiti, quod kon omittat I'KOI'Tkii libku- 
TATXM quin, <&c., and there issued a \vrit quod nan omittan, con- 
taining an attachment, distrim/as, habeas corj>us, or whuit'.ver the 
necesstiry process might be, by which also the bailiff of the liberty 
was summoned to show cause for his neglect.i 

If tho sheriff was re-sisted in the execution of this wiit. by llie 
bailiff or lord of tho franchise, there issued another non omif/as, 
with, a clause authorising him to go, with some suffichait knights 
and free men of the county, and bike the bodies of such us resisted 
them, and keep them in pri.son till the king’s ])leasnre was known 
concerning them. The lord of the liberty was iikewisc attached to 
appear and answer for tho offence; and if he could not deny it, his 
liberty was seized into the king’s hands for such an alnisi? of it. 

A sheriff might say that the person was a clerk, and claimed the 
privilege of a clerk not to find pledges, ami that he had no lay h‘e 
by which ho could bo distrained. It seems from Bractun, that in 
such case they did not proceed directly against a clerk, particularly 
in trespasses; but the course was to resort to the archhishop, 
bishop, or other in whose diocese the person to be attached residetl, 
or had an ecclesiastical benefice, and reipiire him, qnud fnclat, dc., 
oleHcum venire? If tho bishop neglected to obey this writ, he was 
summoned to answer for his default ; to which if ho made no ajipear- 
auce, there ran against him all the solennitas attachiamenloruin, 
as in other distresses, and ho was immediately distrained by hi.s 
barony:® and if neither tho bishop appeared nor the clerk, then 
they proceeded by judgment of the court against the clerk, who was 
arrested and detained till he was demanded by the bishop. At any 
rate, it was exiiected, a bishop who held a barony of the crown 
should obey the king’s writs ; and if a clerk did not appear, tlie 
bishop might bring or send an excuse why he had not the clerk 
according to the reijuisition of the writ ; he might say that he had 
no benence in bis diocese by which be could bo dlstmined ; or if he 
had a benefice, he might say that he was a student at Paris beyond 
the sea, that he did his utmost in sequestering him by bis prebend 
and other benefices, and could do no more in the way of compulsion. 
This would be a complete justification for the bishop, and all process 
would cease till the clerk returnecl, and could be taken ; and then, if 
the bishop omitted, the sheriff might proceed as above mentioned.* 
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It was said l>efore, that j» some jn'isoanl actions the 
attac/ua mentoru in was not to Ik? ohscrwHl, and thi.s was in sevt^ra! 
caK<.‘S of privilege; as. in addition to tluvse that have been nlmidy 
lueutioiuKl, where the phuntifV was a ernsadcr or a ineivhant, whcwi? 
uftair.s doma.ndctl. despatch ; where there was .‘«onie argent necessity ; 
a.s in as.sii'e.s of durivin presruiiuent, inipedi^, and non im'- 

■unit it, lest tlie plaitd ill" should ijieur the lapse of six tuonlhs; where 
the suhjeol in contest vvas a }>erisludiloarticle, us ripe fruit ; or, in an 
action trespass, where the injury was attt«;ions, and against the 
king’s j»eace ; wl»ere regard was t«> Ik* ha<} to the quality <a' the 
son injure<l, as the king, queen, or their children, brothers, sisters, or 
any of their re!ation<or kin ; in .any ttf the above cases, it vvas lusual, 
in the lir.st instance, to have a writ tothesherill", (fitmi corpns, 

<C'e., <t<f n'spoitdcin/iiin. lint this writ against the body, instend of 
the clau.se ad ti(idieitdnji) Judicium dc plunhu^ de/aUin (wliich 
would have l>een altsurd), laid one, containing the cause when’forc 
the formality of altaehuient was tltS}K*nsed with ; u.s, J*ra‘ci}niiin.<t 
iibi, atiiiii occ>j.s/oac ct diUtliouc pontposita ^ propter privi- 

It'piinn iurrcatoniiii; qiioriun placiinrn imstnniiant desidcnit, liabeaif, 
tic., and .so in otlier (;ases. Jhit, notwithstanding this intention to 
av<tid delays, the deiendaiit might have an es.soin de malo venivndi, 
belbj'e he apjtcared^ In eajiital cas<.‘S, there vvjis no attachment, but 
that jicr corpus: and any one, with or without n precept, might 
arrest stich an odender.- 

In mixed actions, sis those for dividing a common, dc propartc 
s'lroriim, of partition, mnl the like, the usual process was, distress 
real, autl not di.slres.s persujial. 

'I'lms far Dvairiou siK‘»ks of the. commcncjcment of mixed mid 
personal imtions; but, notwithstanding the full manner in which 
lie has treated the whole procecdiiig.s in real actions, he leav<‘.s these 
witliout any further discus.siou.3 The small proportion that per» 
Konai j)ro}w?rty bore to real, in these days, might be a reason why 
the remedies provided for the recovery of it, should Iiave under- 
gone very little consaUratiou (a). Cousislcnlly with the inferior 
light in which persi.mul property was held, it is probable that the 

{a) There is a wh<>Kj oh:t|»U?r upon (c. n. 27)^ which aro 

very fully, whoth»?r Ui their naturcf, siinplu cuntraet or or ihrir ffuhjoo'i ntat- 

ter, *intl the Hke; autl it i>* aatd, acoonliug to iht; naiuro of tho 

actionii, tlie funns of thu reineilibl wriu art? Bfit UM tho reifif*fly vvouM 

in noj?it C(i 3 «s far more convenient in the county conrt, thes only rcrne<Iia| writ 

wouM be tu the ftln!nir to empower i\u*tn to hear the in thni court. 

In the viuit n>ajf>rity of this w»:nih.l W the tiUMt convenient henw 

little Is almnt the proceiUirc in such iu liookft which Ir^ at uf 

prfHX'eUiTi^s ia the kmg"a »n|^>erior courts which for the part, Ci»nlhK^! to 

rebttnt^ to rc^l projierty. The Mirror Hthows that then? were j^yrsonal actioniaj 
with prtioetlure t\A well aiiapteid to them aii^ thos^j in real actious; ia the Mirror 
they are treate<i of as fully. Thi» n^asoa why the author ha<l not found »o ranch 
about them iu GlanvUle or in Brachjn that those authonr — Ix/th of them ju<lg;e4 
ill the king's superior coiiits— csoiifinerl ihemaolves to proecc<lingx Ijtefore iho^ie co»irt«, 
and their prooeedingai were almoat entirely in real actions Becauae (a» ha« been 

» Bract 444. * lUd. 444 h * Videmte, 459. 
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nature of personal actions had not been much refined upon. Wc 
shall see, in the following part of this history, how they gradually 
grew into notice, and at length became equally important with real 
action.^. It is to be lamented that our autlior passes over with the 
same silence the redreas to be obtained by a writ of error; the 
practice of which must be collected from autlioritics of a later 
period. 

Been), originally, the primary jurisdiction in all actiona waH in the county courts, 
whose jurisdiction was not limited, as that of the courts; haron was, to sums under 
forty Hhillingft, but extended to any amount ; — becauHc tlu re were tio other courts of 
primary and oniinary juriMdictioiu And. tliougli a practice had arisen of ic<juiring 
the king^s writ of justicioM to the glieriir, to give the county comt jui isdit^iion in 
cawcfl above that amount ; yet it is probable that, for many reasons, the easi s which 
concerned mere personal rights of action continued to go into that coiut, and were 
not removed thence, so ofteji as causes which coni;erjn*d th^ inheritance. Moreover, 
Homo iKJtions, tw in debt, in which wager of law — a usage arining taif, of the old Saxon 
syMtem of ooinpurgutors^ - was allowed, and which actually, in law, survived to our own 
tiinoH (althotjgli, of course, obsoh^te ages ago) — wits one whiidi, if it were lo he re.-^orterl 
to, would ho far more conveniently resortc<l to in the county court, whett^ all the 
eoinjuirgators would bo well known, than in the cirria m/^v. Addi:d to thi-i, the 
nature of personal actions generally required a greatt*r degn^e of speed in the pns 
ccoilingH than real aciions, in which speed \vas not of great imiuutimee, and wiiich 
required deliberate judgment. That personal action.s wmo m>t oniy iiiumMons, ))ut 
far more numorouH than real, will bo inauifost upon a littio consideration, and is 
apparent from many pasHugos in the Afh*ro)\ The matters and transactions out 
of which tlioy arose were of <laily and hourly occurrencp ; wloTcas sviits to recover 
real estatcH must, from their nature, bo far fewer in nunibor than cascH of trcs[cis8. 
for instance, for trespass or distress, w’onld occur everyday ; while actions to recover 
land would bo in comparison few. The Mirror* mentions nruiy classes of ya rsonal 
actions, and treats of them so fully as towliow that they were common. For instance, 
there is a whole chapter upon wrongful tUstresHes, which ^vere very iVetjuent in those 
times, and of which tho Mirror says, “An action granted upon perH»»nal trespass, 
ocourreth to people wrongfully distrained; and it is saiti that if iho ilistiess is carried 
away (out of tho county), the cognizance belongs to the king's court, whirh could 
grant roploviii; but to hastou the remedy, »liorifVs and humlrech^rs had jiower to take 
Buroties, and deliver tho distress, and hear and determine the plainu of tin* wrong 
ful distress,*^ And it is obvious that these wore, for many roaHoiw, case.s fit for the 
local courts. And so, for various reasons, of tlie greater proportion of personal actiomi*. 
The Mirror mentions various classes of such actions in difhfrcnt passagos. 'J'hu«, in 
one place, it spoiika of actions of accotiut, and of leading away ilietresses (c. iv. s. 6) ; 
and in another place, of uctiouB where one denieH his gift, his bailmlmta, his deed, or 
other kind of contract (c. iii. «. 23) ; and in another place, of obligations and coveuants 
(c. it. B. 32), and trespasses, and taking of goods (c. i. s. 24). 
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WiiAT has been said of our criminal law in the rcij?n of Henry IL 
was cunlinod to such pleas as related U) the kind’s <rowii and 
dig^uity. \Vc sliall now 1 k‘ laiahlerl to treat more fully (d'this suh-- 
j(»ci in all its parts. As criruinal iustic'c was most c<»njnionly 
aditiini.stercd in the country hefore llie justices iliuerant,^ it may 
he ]U'opor to give st^aae. ace<miTt e»l' the* coarse of proceeding there ; 
attcr which we may <x<> cai to the consiileraiion of (aiiiM’s, as to 
their nature iual punishment; with the nietlM)d of pursuing arul 
pj‘os(a‘ut ing (^iTenikas, from tlie time of the fact committed to their 
coinlenmat ion in etairt Of). 

Ihcviuus to the coming of the justices itinerant, there issued a 
general summons, as was het’ore nlanvu- {or all persons 
to attend at a. certniu place and lime; whuth time was 
to l;c at least firtcen days from the proclamation of the sunimons. 

(a) Tito author Iutc folhtwf* Omct^ui, wh<» ivpeitkt» only ; uua 

Jio apprarrf to liavo tho jujftioo** jliuoraufc aufi I ho ju«»k%'rt iJt t ai* tfj<- 

ffatuo ; hut the tonucr were at U> U*eir oirouit« yeaiij', or twh’** 

a-ycar ; whvreaK the lat.t^jr, there is reitnou to twah^vo, went r.uoo Ju novt-u y^-aPiK. Jt 
nppearrt tbat» towaciM the latter part «f that reigti, iho ju<stiee« itinoraia weto r< * 
Rtrainefl from g‘U*ig ofteuiu* than oih'4? in i543veii year« lAithUai ; f/tu. //,, voK 

it. p. 208) ; ami in the hj^toricK oi the conOaupmary chroniclrn*, it iw that ihw 

people a*;tua]ly remoiiKtratefl agaiisRt their of tener. Th<* e%phujation of iijiw 

i», that their were not riKm-^ly for tho fwiuiiiiifttration of ju.*iMco, hnf 

also embraced the collection <*f vario^ia hraiicliew of the rf>yal re venue?*— mid 
amercM^menhst, t^iliiagea and foi'fcitures ; and they /»ftA>n preniweii their exaction#^ m? 
that they were dreaded a« oppreKf^orn rather than haih^f^'l a» prc»t<MJt^>r«. The /h trt'**ry 
under the heiui of Juatice® in Kyre^* < not mentioning juMlcea intinerant), eay#« that 
it was ordained that kinga or their j«u4tice« should go circ^iit every y^f^ru 

through all the sbiree, to hear and determine rdl pleaa, receive the roj}<< of feheritlW, 
bailiffs, and aee if any had erred, either in the law or to the chtroixg** of the king, 
and those thing* which they found not determined, they hbould determine them ; and 
that in the eyre they should im|utre of all <*ffejice» w^bich belonged to the king^i «uit 
iLnd jurisdiction — i.c., involved hues or amercements at hj» suit. And they were to 
inquire of all manner of pleaa and presentments after the ixi»t eyre taken and received 
— the first to inquire, bear, and detonaine the articles presented in ^e la«t eyre 

* Ffdc ante, roL L 201. » IM. 40X 
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When the justices came, the first step to be taken was to read the 
vyrits or commi8.sion under which they derived their authority. 
After this, if the justices pleased, one of them, being, ns Bracton 
says, major et discretior, was openly to propound tl»e occa.sion of 
their coining, to enlarge upon the utility of the institution of iiiwra, 
and the benefits that followxid from keeping iieftce and gf)od order; 
ho was particularly to notice the violation of justice coinmilted by 
murderers, robbers, and burglars ; and inform the wliole assembly 
that the king commanded all his liege subjects by their faith, ami 
as they would preserve their own profierty, to give every iidvice and 
{issistance towards repressing such and the like olfences. 

After this, says Bracton, the justices Avere to w-ithdraw into some 
private place; and call to them four, or six, or more of the majores 
emmhilm, who were called ‘ ftasoacs comiftdns; being pt i sons on 
whom the rest dciiended, and by whom they w<?r<! governe<l. With 
those the justices were to converse, and show how provisi<»n was 
ma<le by tlie king and his council for all persfjus, as well knights 
as others, being tifteen year.s of age, to make oath that they woukl 
not harbour any outlaws, murderers, robbers, or burglars, nor col- 
lude Avith tliose who did ; and, if they knew of jtnj', that they would 
cause tlioiu to ho attaclicd, and report' it to the sherifi' and Ins 
bailiffs ; that tlioy Avonld follow every hue and cry with their 
family and men; that they Avould arrest all suspected ])er8ons, 
Avithout Ava.jting for the inundate of the justices or sherifi*, and 
make report to the justices or sheriff of what they had done. 
These principal persons of the county Avere to swear to observe all 
this; and moreover, that if a jierson came into a town to buy 
victuals Avhich were suspected to be for the inmntenanco of male- 
factors who Avere harboured in the country, they Avould arrest the 
party, and deliver him to the justices or sherilf ; tliat they themselves 
AA'ould not receive any stranger into their houses by night ; or, if they 
did, that they Avould not permit him to go before it was broad day, 
and then not without the testimony of three or four neighbours.^ 

After this conference with the principal people of the county, 

whitili were not ended, axid afterwaixla to detomiine matters since then (c. iv, s, 21) ; 
and it i» elsewlitnt} sitid to be an abuse that a man should liave an actii>n 
from a longer time than since the last eyre (c, v. s, 7) ; and it appears, also, that 
crimes were not inquired into if committed before the la»t eyre. Thus, then, it 
seems clear, that justices ‘in eyre* (a phinise probaV»ly deriveii from the old word 
In go, from the Latin tVe, and akin to the I-mtin wonl, used in Bracton), 
meaiit justices who went once in seven years to hear and determine pleas of the crown, 
and all other matters which iusticoa itinerant wouhl hear. Britton also, who \vn»te 
after the end of this reign^haa a heading, “I>e Eyres:’* — ** Quant a nos venes al 
eyres de nos justices/* 

* The anomalous appellation of is to be met with nowhere but in this passage 

of Bracton* Sir Henry Bpelman fiiays. ho had seen a MS* that was written 
comitatm; if so, it possibly means the ocirone^ or lords within the county* The 

distinction between harones mt^iores and mim^res^ had become more import imt in the 
days of Bracton than It had been before ; for it is supposed that the latter were, 
about that time, oxchidoii from the legislature, writs of summons being directed only 
to the former. Vide Spehnan and Du Cange voce bu^ncs. 

« Bract* 115 b* 115. 
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the jjiptices, wo may sup|>OM?, returned into the open court, to 
attend to the rest of the htisiru‘.ss. The next «!!tep wa.s tlie t‘aliini» 
over the ferjeantj! and hailitVs of huinirods, C4ich of wluuii vvu.s to 
swear to choose out of hi.** hundre«i fi>ur kiuj^ht.-*, wJjo were to ctnu<‘ 
immediately laforo the justices, and make o;ith that tliey wouhl 
elect twelve other kniirhts ; or, if kni.irhts could not l«* had, twelve 
hbcriM ef legahs ht^ninift, who were no ap|»t*llors, nor 
app<?aled, nor suspeeti'd t)t hreaeh of the |H’aei*, or the 
dt^ath of a man, or <nher otfences, and sneh as wejv well qualitied 
to despatch the kini^’.s hnsiness on that <»ccas}oii. Tim nunicjs of 
these twelve were immediately to be insj'Hed in a sclushde, which 
was 1o be delivered t(» lh<\)Ustic<‘S. j\s the twelve of eaeli him- 
died a]>{>eared. one of them liK.»k the h»l]owln;if oatli ; “ Hear thi.s, 
ye justices, that I will spi‘ak the truth of that which y<»i shall 
c'anmand me on the part of our lord the kiiiic; nor vvill 1, f<,»r any 
thill, ir, omit so to do. aecordin,!!: to my ability ; so Ijelp me God, and 
these holy j^osjnds; ” after whtcli every one was to swear se|»arately 
for him.‘-elf. The oath which John here has taken, I w’ill kceji on 
my }>nii ; so help me (Jod, and these holy ^OKjiels,’' When tliey 
had ail .swatrn in liie idno'c maniufr, the vopitula itinrrtfi 
were read to them in ^lrder ; and when tiiosc were p»nc muKth. 
llivoujxh, the juslicos informed them, that they were to answer tti 
their venlict, sojauately mul distinctly, upon ev(‘ry article thereof, 
and were to liave their answer thereat a certain <lay. lk'side.s this, 
they were to he told, privately, that if any knew of atiy sus|iectu<I 
persons in his hundred, he shouhl instantly lake them if they could 
be found ; if not, their names were to l>e conveyed to the jnsiiccs, in 
a schedule, privately, that tliey mieht not have notice to esca|)e; 
upon vvhicli the siierilf would bo coimuanded tiO take them, mid 
briu<? them Imfore the justices. 

These articles of irupdry, called the capitubi itmeria, were not 
always the «imc, hut differed as times or ptlaces required. We 
have btifore "iven some spccimenH of tlie copiiuln in the preccHlInj’ 
reigns;^ the following are the articles of inquiry mentioned in 
Bracton, The first was of the ohl pleas of the crown begun liefore 
the former justices, but not dcteiTuined ; then of the new pleas of 
the crown that had arisen since (for such as had Itapjiencu iicfore 
the former iter, an<l bud not been prosecutcil, could not now W 
inquired of ; and, slioiild any one be cliarged with an old crime, he 
might plead such matter in discharge of himself) ; of the jicrjiiry 
of jurors at a former iter ; of those in misericordid regitt, but wh<» 
hatl not been yet amerced ; of the king’s wards ; his vacant churches ; 
his estreats ; bis serjeanties, and purprestures on his land ; of meas- 
ures and weights ; of sherifiTs and other bailiffs who held pleiis of 
the crown ; of usurers deceastKl, and their chattels ; of the chattels 
of Jews killed ; of counterfeiters of the coin ; of burglars, fugitives, 
outlaws ; of those who had not made suit after offenders ; of new 

* Vidt ante, vot u 202L 


to 


Tiu> )wry. 



462 


HENRY III. 


[chap. vin. 

pretended customs; of rewards for releasing distresses; of those 
wiio hold plea of provors without lawful authority; of esejij)e of 
thieves; of wreck; of offenders in parks; de raplnis mvl prisis ; 
of those who, having no liberty, obstructed the entrance of !)uiliifs 
on their land; of bailitfs and sheriffs giving favour, or holding plea 
de vetUo uamio without the king’s writ, or fomenting suits, i/r tak- 
ing bribes; of hundreds lett to farm, and tlieir value; of slierilfs 
and bailiffs discharging on i)ledgeH persons excused of the death of 
a man, for money or imprisoning those indicted of larcc'uy, who 
were, by law rcplcviuble, or raising amercements, or making unlaw- 
ful distresses; of such who did not jiroduce those they had been 
pledged for before the justices; of warrens made wilbout. lawful 
authority; of treasure trove; of felons hanged, and lh<.* value of 
their lumls and goods. These st^em to have been the primripal 
and most usual artieles to bo hupured of by the jurtas at this tiine.^ 
Having thus shown the nifuinor in which business was begun in 
the eyre, we shall for tlie ])resent take leave of it, and consider the 
nature of cninos, and the course of bringing criminals t(> justice. 
This xvill carry us to the inferior courts of tljo slnnitf and coroners, 
and at length bring us back to the eyre, whore these matters were 
finidly determined. 

The crime which first claims our regard is that of hvw-yruyvHty: 

which contained in it several species of ollenc(^ One 
majesty. of thciu has boon before described from Olanville ; - and 
was, when a ^K'rson attempted anything against the king’s life, or 
to raise sedition against him, or in tlic army, though Avhat was 
designed w^as not brought to effect ; and all tliose who gave aid, 
coutisol, or consent thereto, were e<iually involved in the guilt. A 
charge of this kind might be brought by any one, even by an 
infant ; but the party accused, in such ca.se, was to he attaclied till 
the infant came of age. Tlie accuser, however, must himself be no 
offender ; for if he was an acknowledged thief, or outlawed, or con- 
victed, or, says Bracton, to be convictetl of any sort of felony, he wu.s 
not admitted to accuse another ; nor were accomiiUces in the guilt 
over admitted to bring a charge of hose-majesty. The law re<juired 
an accu.satiou of this crime to be made with all expedition. A 

S )rson, who knew another to be guilty was to go instantly, says 
racton, to the king himself, if he could ; or send, if ho could not 
go; or to some /amiUaria of the king, and relate the. whole matter. 
This was to be done instantly ; for, according to the same authority, 
he was not to stay two nights nor two days in one place, nor to 
attend the most urgent business of his own ; he was hardly per- 
mitted, ^ys he, to turn his head behind him ; and the dissembling 
the charge for a time by silence, made him a sort of accomplice, 
and betrayer of the king; and afterward.s, should he prefer his 
accusation, h6 could not bjr law be heard, unless he could show 
some very good Peason for his delay.^ 

* Burnt. 116, 116 b., 117, 117 b. • VUU ante, toL i 195. 
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If this was mmlo ujKm juihlio faiuo, tlu* loss of lifo ami 

the forfeiture tU his iniuTifauce foUewoU, as in case t'f au appeal ; 
thou*?!! in tilanville s tijiu; it stvuiei} to h.ave been otlti'vwise, i If 
the juoseculiou was hy an appeilur. he was to state the chav'ife, with 
tlie time, ht>ur, ami place ; ;ut<i otucliule, t i hoc i ijo^ Jtij'tu <‘oiiso/ci'(t~ 
tioitoii r/iniC. jioniitits fiuui. l..'pou this the tllW'l was 

awarded, if the appellee .dimply deni< d tiie fact: hut he luioht, if 
lie. plea-eii, make eeriain an>wa'r.‘:. whieli imi.sf U? determined heJ’orc 
the thiej could ho awarded, lie iuij;ht object any of the points 
hefore-UK'ntioned, as it ipusii<‘ to <pia!ify a per.son to make iho 
charp:*’ ; to all wliieh the apjvollor ndydit reply, and (ho appeal 
miohl he lieeultd on such ea'llateral impiiry.* 

It i.s made a ipiestion liy liraeton, wlu> was to sit. in judgment 
upon and decide sueii points of law. It could not he wiu. u. 
the king, says our aullior, hn* then he would he both Um-vof. 
jiroseeutor and judge ; nor hi.s justi<a*s, for they Jvpn'seuted him. 
Bratrhin therekire thinks that the nfria < f lliat is, tin.* jus- 

tiocs togfllier with the /i fre.v, were to hejmlges in all eases of* life 
and limb, and didierison of iioir. There eouhl he no donht, es^»c- 
cially siiiee Md'imt ('httrfo^ wliether the pona m/«« were to be tried 
hy their peers ; Braenm therefore must hen> he uu<lerstood as speak- 
ing of eommouers, to wliotn the .svckiiorrs of the ('oiiidy and <jlher 
courts weic ji-iirfi, and judg<“vS in such courts. But fhesi-, we liavtr 
seen, were never port s curio in the king’s courts. And indeed the 
manner in whieh he gives this o])inion is an evident murk of » 
<lifreren(, usage having subsisted, aial that it was not precisely 
agreeil in what iustaiare.s to recur to this aiieicut comuiou-luw 
method. I’his idea of Braetou might bo executeil hy nssoeiatiug 
certain persons of the e<uirity in the t^ornrnissiou with the justices (us 
we liave sicn was reipiired to be done in the commission of ussiw.').’' 
who wouhl be tlius at <11100 constitut'd parcfi vuria\ 'I’lio reumimler 
of this jiassage in our author, a.s it contains the opinion then enter- 
tained upon this jioinl and the award of the <luel, destu'ves notice, 
Tlmrc w'us to h<.i a distinction, according to the fact on which tho 
api>eal was grounded, wliethcr it was felony or tresjxiss; for every 
tresjiass, says he, is not felony, though every felony contain in it a 
trespass. If it was a felony, then tlie words of the appeal were to 
be weighed, and the matter examined into ; as whether the uppelicc 
would wage the duel, or plead some of the points above raentione<I 
to bar the appeal ; and if the duel had been waged without such 
examination, it might be devadiatumt or retracted. If it turned 
out to be rather a trespass than a felony, the duel w'us barred ; and 
then it was to be inrjuired of what degree the tresjiass was. If it 
w'as levhs, and the judgment would be only for a slight |>ecuniai^ 
penalty, the justices might judge of it without the pares; but if it 
was gravis, and very near to that which would have produced a dis- 
herison, and actually required a redemption to be paid, there the 
» nde ante, vol. i, 197. * Bimet. 119. * Vide ante, voL L 246. 
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pares were to be associated to the justices, lest the king, by himself 
or his justices, without the pares, should be both actor and 
jiidex.^ 

At a time when offences of Imse-majesty were so undefined, and 
accusations of that crime were large and general, it was almost 
always necessary to examine the matter before it went to the deci- 
sion of the duel, to see whether it was a felony or a trespass ordy (as 
cither of those might be an offence of hese-inajesty), and whether 
that or some other was the proper mode of trisd. The associating 
certain wares curim, as a check upon the justices, was a refinement 
which, however, docs not seem to have been the estahlislied find 
universal practice ; for the opinion is fidvanoifd by Bnicton witli a 
sort of apprehension that everyone did not agree with him: shte 
prajiidicio melioris We see that ln!.<e-majesiy was not 

the description of any specific offence, which Wiis fittended witli a 
punishment peculiar to itself ; except that wlien it wfisidso a felony, 
the forfeiture went to the king, ami not to the lord. 

Another species of laise-mnjcfsty, ami that which, ns it produced 
death, may be reckoned among the higher species, wns the vrimen 
fahi; at least that sort of fulsificatiop thfit atf'cted the king's 
crown ; as falsifying the king’s seal in signing charters or writs ; or 
making charters or writs, an<l jaitting forged sesils thereto. An- 
other otFenco which w'as a sort of crimen and which nffeeted 
the king’s crown, and was followed by death, \to 8 tlie making of 
false money, or clipping that which was good. This is the tir.st 
mention of coining being treated as a crime of Imse-nmjesty.^ 

The fraudulent concealment of treasure trove is ceusidered by 
Bracton,as it had been by Glanville,^ to be a high presumpi ic»n against 
theking'serownanddignity: thiswas to Ijo inquired of by the country. 
Treasure which was found in the earth ndthout an owner, liclonged 
to the king, as being nulliua in bonis. So was dcrelicfum, or ttrrccb 
of the sea, which being thrown overboard was abandoned by the 
owner ; though loreck more projicrly meant what was cast on shore 
after the destruction of a. ship, where there apjieared no maiks by 
which’ the owner might be known, as a dog, or the like. There is 
no mention that an infringement of this royalty was deemed a 
crime of Imse-majesty, thoiigh that of treasure-trove was. To 
violate any of the laws enact&iand sworn to^ for the public lienefit of 
the realm, was considered as a high pi’esumption against the crown 
and dignity of the king; in. which case there was a cor|)oral punish- 
ment inflicted on the transgressor, as the pillory, or tumbrell, with 
a consequent infamy, and sometimes a pecuniary penalty and ab- 
juration from the town where the offender lived, according to the 
nature of the offence and, probably oumuthor means, acwrding to 
the particular directions of the ^t which had been ^olated:<* 
though it may be observed, that it does not appear to have been 

» HM. 119 b. 
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usual in those times, nor long after to affix in the body of an act, 
these or any other ttpcotjii' punishiuejit !o the Im'ach of it. 

The crime of horniei<,le partly conwrueil the king, whose fjoacc 
was infringed, ami }»artly, as lirm lon expresses it, the 
]>erson wlm was killed, ilomicide might k* committed 
from hnn* cause.s ; it might he e.i* Mfve-Wftjfe ('(wm, or volttn~ 
^ The lir.st was when any one was kilhsl by sentence of a <!Ourt, 
aiul in the fm*ms of law ; which wass*> far from an olfence, as tt* be 
highly justiliahle ; though it iH?eame an oiVence, if the jIuo order and 
(XHirse of the la^v was not obstu'ved. Homicide hy necessity was. when 
it was inevitably neeessiiry tt> kill the party, ihor<ler to defend ones 
j)orson and pro})erty; for if the? necessity wa.s not inevitable, the fact; 
was accompanied with the guilt of homit'idc. Accidental homicide, 
or per oifurtuHnaa, was, when a stone wjts thrown at a hinl, or s<umo 
other animal, and a per.sotx pa.ssing hy unexjK'cteilly was struck and 
killed by it ; or wixon a tree, which was cutting <!own, fell upon soine- 
hody. But hero a di.st inctum xvas made hetw<‘en a lawhd and an un- 
lawful ae*t ; as, if the stom.- was thnovn towards a place where people 
wore accustomed tofnapicrtt, or not ; if a p(}rsou when cutting down 
the tr<.'v% cailhxl out, and gave notice, in proper and rcasonahlo time, 
for any om^ to cscajto. Ho if an act was, m the common course of 
things. lawful and jaojs^r ; as if a ma.st<?r diil rmt exceed the usual, 
bounds in correcting hi.s scholar, wdnitevor was the event, no hontuado 
cotild he imputed, if the act was unlawful, or, heiug lawful, was done 
witlaiut due caution, it wonl«l ht! imputed a.s a crime. Voluntary 
homicide was, where anyone, ofcerfuiji km>wle<lge, and hy a premedi- 
tatxsi assault, in anger, or hatred, oi- h)r gain, kilhxl any on<*, m-qinlvt 
H ill ft hmitj, against the kitig's |>eace. This crime was soimaimes 
committed in t he presence f»f <.itherK, sometimes without any otic Hoe- 
ing it, and then it was called munJrtnn, as in Olanvillc's time.* 
it wa.s held at this time, that if, aftt'r the hetus was h>rmed and 
animated, any one struck a woman and so cau.se<i an abortion, or 
even if anything was given to procufij ait abortion, it was hojni- 
cide. If a quarrel ensued between several jxsrsons, «tid one was 
kiliwl, though the person who struck the blow was not known, yet 
they who held him while he struck, those who camo with a bad 
intention, and evcai those who only came to counsel and assist, 
were all gnilty^ of homicide ; nor was he deeme<l entirely guiltlesK 
■who could have rescued the deceased from death, and neglected so 
to do.2 It was held, tliat an infant and a madman should k* ex- 
cu-sed from the pain of homicide.3 

In the two following cases the law is thus laid down hy Brae ton. 
If a man killed a thief by night, the party killing wofild not he 
liable to any punishment, provided he could not have saved him- 
self without so doing. If a ixsrson kdleil one who was a hammkm, 
as they then called it, that is, a housebreaker, and the killer tvas 
standing on his defence, he was hot to lie prosecuted.^ 

» Vide ante, toL x. 198. * Bnwt. 120 b. 121. » /W. 130 k * 1U4 . 144 b. 
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As a person, committed felony in killing another, so might he 
commit felony in killing himself; and this was fdouid de 

seipHO. Thus if a person charged with a crime, as one taken for 
homicide, or in inanifest theft, or outlaw’^ed, or, in short, appre- 
hended for any Crime, and through fear of its consequences, killed 
himself; such a person was considered as corrupted in blood, for it 
was taken as amounting, in effect, to a conviction. Bui tho.se who 
laid violent hands on themselves, when undei- no charge for any 
offence, wore not to forfeit their goods nor inlieritance like tlie 
former, l)Ccauso, as there was no j)i-eceilent feloity, tliere could not 
he a construct! VC conviction ; though, says Bracton (in contradic- 
tion, as it should seem, to what went b<*fore), if a pcr.sou l<rdio 
viUv, vitl impatientid doloris, killed himself, however his inluaitunce 
might be saved, ho yet forfeited his movables. Again, if a man 
in the endeavour to tlo some hurt to another, killed himself, the 
felonious design he meditated against another would ho j>mui>hed 
in himself, and his inheritance was hy law forfeited. Shoidd a 
madman or an infant commit any felony de neipso, they weie ex- 
empted from all sorts of forfeiture, unless, indeed, a ma<lman did 
the fact in some lucid interval.^ 

Having said tlms much of the crime of homicide, we shall make 
Tiio office of tho 0- littlo digression to examine the motlmd dir(‘cted by 

oorouors. the law to ho pursued on the death of a man, in 
order to bring the offenders to justice. The principal agents in 
this were the coronerSy who wore properly so called, from the part 
they took in the prosecution of those offences which concerned 
the coronam regis. It was the duty of the coroners, as soon as 
they were called upon by the king s bailiff*, or some good men of 
the country, to go to the body of the deceased in all cases, whether 
the death was occasioned by a wound, hy drow'iiing, hy suft'oeation, 
by accident, or by whatsoever cause, if it was a sutlden death ; and 
as they went thither, they were to commaiid the four, five, or six 
next towns to appear before them, and upon their oath make in- 
quisition concerning the death. They were to inquire how the 
ttoath happened, who wore present, who were principals, who were 
any ways assisting or consenting thereto. Those who wore in this 
manner found guilty, were immediately, if present, to be delivered 
to the sheriff, and committed to prison ; and all those who were 
found in the house with the deceased, though not-guilty, were to 
be attached till the coming of the justices, and their names enrolled 
in the coroners' rolls. If the body was found in a field, the finder, 
in like manner, was to bo attached. They were to inquire whether 
the deceased was known, where he lodged the last night, and the 
host and all his family were then likewise to be attached. If any 
one fled on account of the death, and was suspected of being guilty, 
the coroners were to go to his house and inquire what chattels, 
corn, and laud he had, uud cause it all to be appraised, and de- 

1 Bract 150, 
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livered to the to\viiiihij>. which Ava?* to answer lor the value ihcrm't 
before the justices After all this, nud iu>t before, the UhIv tuij^ht 
he burietl ; and if it was biirieil witlu'ut siu-h iinjutstiiou asa.l vit,'W 
<tf the eoroiuTs, the whole towuddj) was to K* In nu've/'/eo/vbo’. If a 
jterson was drowned, the boat out of which he tell was to he ap- 
praised ; JHiil, in all easi''^, the thin*; \vhi<,‘h was the fanm /aor/Zs was 
to he vidned, and lortfiinl as a iixnhiNd t<A the Ivite.?. iA't'U if the 
intjuisit it)U di<l not tiiul it to be iel<»ny, but suilden \>r aeettl^’ntal 
<lealh. \a‘t (be litider. with ail who Were in Ins (aanpany, Were to be 
attaehed till tlie eonitno of the justices. 1 

ll was tile. Imsiiu ss ot the coroitors to juake like iinpu’sitiou eou- 
evi’tdnn' Ireasun* trov*-. It any one was churned with bfiiiit the 
linder, or if a iirt'smnplion was raised by expensive livtUiT, or other- 
wise, such person was to be attaehed by tour or six ph-djj;es, and. 
more, it’ they eeaild be iiad. Aji^uin, in eas<' of rufthis rirffiinnti, 
it it. was t«.>lltiweil ttp witli those cireinnstanees of instant, prosecu- 
tion that are* tuentioned before iVum < ilnnville,- the eoroucrH, to 
whom tlic complaint was made, were to attiieh the oll'ender by 
four or six pled^^'.s, or, it' there were no very strono jujuks of pre- 
sumptive ouilt, mily by two.'' 

Tile eoroiu'r.s liad a jikeojljce in appeals fk parr rf p’aplH. Tlaw 
Were in tin* first place to iusp^.-et the Woun«l, and if it. was nioitai, 
ami f]j<‘ appellee eotild be found, he was to be taken atal di'taine<i 
till tiu‘ party reeovered ; and if he died, to be llmiwn into prisrai : 
but in the former cast*, the, appellee might h(i attiU-hed hy four, or 
six, or more plefige.s, according to tiio degree of the wound; and 
if it was a. mayliem, ecrlainly by more, that the security might ho 
g*iod ; if he was a stranger, or oould find no Kcetirity, tiie. gaol, says 
Jiracton, was to ho his {.»le<lge. The size of the wound, it.s h.*ngth 
anil dcjith, wen? to bo measured, and that, togi.'lher with the part 
<jf the body, atni the arms it was made wiljj. the coroner was to s< e 
described on a roll, with the attestation of the sheritV, if the inunisi- 
tiou was taken in his presence, or in tli(5 (^onnty.'^ 'rhu« the 
coroners were the first si>riog in criminal prosecutions that were 
brought hy apjical. 

To return te> the [irosccution for homicide. If iKTwms were 
committed to prison for the death of a man, they cxjuUl inipri#onm«snt 
be ileliveretl only in one of these three ways: tliey an<itai3. 
might be discharged on pledges by the king’s command ; they 
might be delivered by judgment of acquittal ; or, if they were 
clerks, they might be claimed by the ecclesiastical jjower. 'J’lic 
way in which the king might deliver them was by the prociicaling 
on the writ de odio et atid, which was mentioned in the observations 
uixin Mofjwx CharkiP This w'as a writ commanding the sheriff 
per probos el legates^ dee., inquiras, ulrum A., <f e., reetatm, vel 
afjpellatm sil, &c., odio et aiici, vel eo quod tnde eufpfxbtlie ml, dec. 

* Bract. 121 b. 122. * Ftrfc anU^ voL L 200. * Bract, 122. 
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Upon the return of guilty, he was not to he discliarged on bail ; 
hut if it was returned that he was imprisoned odio et atid, he was 
hailed till the coming of the justices. This was ottected by another 
writ to the sheriff; Prcucipinms, d:c., si A., it'c., invenerit tibi 12 
prohos et Uiefales homines de com qui mamicapiant hobendi omn ad 
primam asstmm, dec,, tunc eum 'ruAi>AS in bai.i.um tllis 12 proia's, 
itec. If the bailiff of a liberty wouhl not admit a person tf> bail 
according to the shentfs direction, tliero is.sued a writ to the sherilf 
commanding him, non obstante Uheidate, to enter and make de- 
liverance himself. 1 

If a clerk imprisoned was demanded by the ordinary, he was to 
be instantly delivered, without any inquisition being tak('n ; Im 
■was not, however, to bo let loose U]>on the country, but to ]»e kept 
in safe custody, either in the prison of the bisliop, (tr, if the ordin- 
ary pleased, in that of the king, till he had j>urged hiirjself from 
the offence with which he w'a.s charged, or luid failed in makijig 
his purgation, and had been accordingly degradeil. Sometimes 
the ordinary would not put a clerk to purge himself, unless a fresh 
charge wa.s brought in the occlesia.stical court ; in such case, a writ 
might be had to require liim to jiroceed therein. 

These were two of the w'uys in which a pei'son impriwined for 
homicide might be delivered ; the- third wa.s by judgment of 
acquittal, which needs no explanation. In all other oases, the law 
was, that persona might be discharged on bail ; and even in thex* 
cases the sheriff had such a discretion allowc«l him, that the 
liberty of persons charged wntli crimes depended wholly upt»n him. 
Ho was to judge trom the nature of tlic fact, the person’s circum- 
stances, character, and the like; and accordingly, ns he tliouglit 
tit, was to commit to prison, or admit to bniL This became 
peculiarly hard from a piece of law then prevailing, namely, that 
breach of prison, hmvever small the offence for wliicli the parly 
was committed, and though ho was innocent, should be punished 
capitally ; and this is one instance in which tljo law gave an entire 
indemnity to any of the accomplices who would discover the de- 
sign*® 

In the above cases, we have supposed the offenders wore all 
forthcoming ; but when they absented themselves immediately after 
the fact,* the process was to raise hntesium, or hue and cry, and a 
secta or suit was made after them from town to town till they w'ere 
taken, otherwise the township, where the fact happened, would be 
ill misericord^. This hue and cry and suit was made in a differ- 
ent way, according to the custom of different places.® The suit 
was to 1^ carried further than the search from town to town, for 
the offender was to be proclaimed in the county ; a method w'hich 
had been adopted in mercy to the absent fugitive, who, it should 
seem, by the old law was considered as an outlaw upon his flight 
nieiely, without being proclaimed with this formality in the county 

> Braot. 122 b. 123 a.b. > IHd. 124. > nid. 
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court J Tlic law now w;vs, that scjilenco kIiouM Uf>l ho i»roiio>uuv<l 
aj^ainst the party till suit wax mudo iu this manuor in 
tlio county court, and he had hail this wurniij^ to ap- ' " ' ovij. 
pciir and pur^v liiiuself. d'iiv‘ time >ctveii tor this was the space of 
Jive luonths ; that is, lie was to up|»t.nn‘ at the tltth county court, to 
answer for the olleme with wlueli he was chari;eil ; atid* if ho tUd 
Hot, then he was adjudevvl. an outlaw, jiud susieretl all the cousti- 
tjuences of ,such a senhaice. If he appeared l>et‘ore that perio4l, ho 
savetl llie lorf'elture oi hi^ l.ind. hut still t'ort'cited his goods, on uccouut 
of lus llight, notwithsUiiuliug he might W iiiuoeeni of the crime. 

But the eriiuiual could ip't he pro,se<.:uted to outlawry in this way, 
unless a person stiKal torth lo make the suit, who could sjH’ak iU: 

r/ umlitH that the party had tied ; and wiio would eail u{h>u 
liiin to roturu iu tin* king’s peace, or reiplire that he might, at the 
proper time, he outlaweil ; ami then lo' was to state the crime, as 
if the party was present, and the appeal was gating to he heard; ami 
he was Iti . add, that sUonld la* appear, lu' would n'jieat llie idiarge 
he had made. Thus not only svnV, hut the was ucltialiy to 

he made, ladeire the fugitive could he outlawed.'' 

1 1 should here he recollected, tiiul a ,w// and when tor homi- 

cide, eould not he pro,se<aited by every one. hut only hy one who 
was 4if the blood of the ileeiaiH’d ; and that the lU'aresl. was pre- 
ferri'd to jln.; nmn? nanote. Yet sovnc strangers \ver<? a<hniUeii to 
make sm'/ ; as one who was houml l.»y homage to tlie tleceai^'d ; or 
if lie was <»l the ntitniifmshts, or family t<f the dee<*aKed jicrson, or 
couhl say that he Inul ri'ceiveil at llie time of the killing any 
wound, or restraint, or the like. A minor might make suit, and 
appeal ; hut a woman, as we have before seen from t.llanville and 
.l/of/wo C/nirt<i,'^ cotild mil have an appeal except <Ir tiwrO’ luti 
itif> r ln'</vhh mo htffo'/iv/i, as liracton expresfW's it. It MhonUl lie 
e.hserved, that suit could not he nia»le hy attorney, il the party was 
able himself to proseiaiUr.* If a sherilt' proceeiUal to demand any 
one, witluait a person apjicaring to make suit, or without the coui- 
luaml of the justices (who, we shall prewntly see, couhl make suit 
for the king in Ciiso of any intoriuissioa by the appellor), he was m 
m h'tt ‘ricord id. 

Kesjiecting the ])ersonH who might Iks outlawed, every male who 
was twelve years old might lie oullawctl, because a i»er84>n of that 
age ought to Imj in some decemm, or, which atiswered the aauic 
purpose, in some tiowupoMbtfi •, hut those of inferior age, as they 
w'ere not sub ctmUl not projasrly he ever stiid to he ouffmvcd, 
or ])ut out of the law : the same of a w’oman, who, a« she also was 
never m lautjhe — tlmt is, in frankpledge, or in a deemna, could not 
he outlaweel ; but if she fled u|K>n commission of any felony, she 
might be tvaymata, as they called it — that is, Ik> esteemed as one 
deserted and forlorn, which condition corresponded with that of 
outlawry. 

^ 125 , 
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The time necessary to complete the outlawry was this: the 
ofTondor was to be demanded at four counties, from county to 
county, till he was outlawed ; hut at the finst county there was only 
to be what they termed Himplex vovatio ; and that was not computed 
towards the time as one of the four counties ; so that in truth five 
were to pass before the outlawry was had ; the outlawrj' t.horef(»ro 
was to be at the fourth of those after the fihnjdex voratio. At the 
fifth, or, as they called it, the fourth cotmty, no r.%'ioin or excuse 
could be received, nor Avas it suflicient that any one would on.i?a|Ljo 
to produce him at the next county ; for this would bo protraetinj^ 
the time of outlawry ad wjinitum. But at any of the preceding 
countie.s, an enga,gement to produce the fugitive would be adniitt('d 
till the fifth county; and the fugitive had till the fiftli county to 
render himself to prison, or dtsfend himself and purge his innoceuc<‘; 
but after that time the outlawry stood in the way, and he couhl 
not return till that was removed by the mercy (,>f the kiiig, 

Jf there was any delay in making the suit, as if hue and cry had 
not been raised, if the party had not bec'u ptirsncd from foAvn f(» 
town, nor to the sheriff, nor to the cororuu’, nor at the Hrst connl.y ; 
yet if n person chose to commence the- suit aftcrwaials, ho inigld, 
as there avus no one avIio had any right to o})ject sm^h delieiemy in 
the proceeding. Again, if the suit had been begun in time, but a 
county court was suffered to pa-ss without continuing it, fhe suit 
might, nevertheless, be resumed, so ns the lajjsetl county Avas not 
reckoned tOAvards the time of computing the onllawry ; and so of 
any greater omission, which, if rectified, was ahvays done Avith a 
vicAv rather to favour the ap|)ellee than to oppress him. If upon 
any of the like failures of suit it was not again resumed, the comity 
had no power to proceed to outlawry, but they Avere to Avait for the 
coming of the justices, whose office it Avas, among other things, to 
At tho king’s give dircctiou to the sheriff to proceed to outlaAvry, ex 
suit. parte regis, in default of the ap[)ellor. - Thus could the 
justices command the slioriff to proceed to outlawry, AA'hcre there 
Avas any slackness in the party who had commenced the suit. 
They might likewise, in cases whore no suit had been commenced 
by an appellor, command the sheriff to proceed to outlaw a person 
charged before them of any crime ; but this could not be done till 
an inquisition had lieen taken, to try whether be was guilty or not. 
If the inquisition found him guilty, then the sheriff Was commanded 
to proceed ; otherwise, no direction was gi\’en about it. The sense 
of this was, that a reasonable presumption of the party’s guilt 
should he raised before ho was made liable to the penally of an 
outlawry. The presumption founded upon a suit commenced, 
though intermitted, w’as thought sufficient to warrant the justices 
to direct a continuance of it ; and if uo suit had been comraenc^, 
a sufficient presumption was raised in this manner by the verdict 
of an inquisition.! This was the course in which criminals might 

> Bract. 126. 
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l»o jiroscputcrl flt Ibo king's suit, in ikianlt of tho suit of t!io 
pariv. 

If the due order and tonualify was «>bs<'rve<I iu piwoeiling to 
outlawry, i! c«.tuld ke removed no otherwise than i»y the king's 
pardon, even though there should ul(erwar<ls appear to have been 
no crime committed, as it' the jtei>'on s‘up|>osed to he killed should 
he produced alive. lUit should any of the necessary rc<iuisit<*s 
towards thv> otitlawry he wanting, it iV'Came void. IMany were tho 
in.sf{uu‘(\s in which this might hapjH-n. An outlawry i,vv<wii uf 
wa.s void il‘ it hud Ihs-h wiiluml snit, or witluujt a chuj- (.naittwiy. 
iinuanc(' of the suit, if it w,,is {H'otuu-ded in :ift«a' the iter rd the 
jusliee.s, williout auiliorif}' from them; iU’ if it was coijimcncctl at 
the suit of the king, without a prcvieirs in>inisitiou ; if it was pro- 
iioiinetal anywhere tlian within fheeonnt}'; supposing it for lam- 
dou, if it was ]ironouncetl out of the hu.sting; if tin* olfender died 
hefovi* the outlawry ; if tlu^ persifU supjKi.«ed to he killed apis'ared 
alive before tlie (>ul la wry pronounced ; if the pniscsaitor died liefore 
the ontlawiy pronouncetl ; if theintcu.sod liinl unswens] f<‘r the satin* 
otfence in .sonn* other <‘uunty ; if he had surroudered hiimself to 
{u isiMi iK.fore the oull.iwry; if he had .submitted to hauislittnad. hy 
coiisi'iit of till* king; if the outlawry wu.s pronounced heforo the 
legal time was (‘lapsed ; if he was under twelve yrairs of ag(' ; iti 
all such cases the (attiuwry would b(‘ deednred void, up<»u th*!! 
a(’c»i.s<d coming iu to stand a trial for tin? otVema.'.t 

I’roeess of outlawry lay iu every case which was charged to ho 
against the king's pciiee; hut not* in matters wdiich concerned the 
siieritf’.s peace only.- Outlawry Lay not only against those guilty 
of the /(tvl, or, an they are more commonly called, principals, hut 
also again.st tho.si* guilty of _/orcc, or, as thiy wtm^ afu-rwurds 
called, acces.sorie.s ; and if neither «d' them app(,*artsl, tlie pr<,K;eeding 
would he against both at the same time ; only, at tin* last (rounty, 
Judgment was first to he pronotmeed against the principal, and 
then against the accessory, on the same day, S(une thought it 
ought not to he ev(-n on the same day ; and others said that the 
accessory was not oven to he demanded till the principal was first 
convict(*d. But Bracton thotight that, should they Isdli fly, they 
ought to he proceeded against togetlier, as alxjve mentiouwl ; only, 
should the accessory appear jilone, then indetal he was not fo Iw 
procewled against till the priaeiisU was convictol, IxKJause, by his 
apjjoarance, a presumption w-as raised of his itmoceneo. 

When a person was outlawed, every one who knowingly fed, 
received, or harlKmred him was stihjeot to the same penalty as tho 
outlaw* himself ; for which reason an outlaw Imd in earlier times 
been called a /cendleeman ; one who could not, by law, have a 
friend. An outlaw was said caput gerere lupinum, hy which it was 
not meant that any one might knock him on the head, as has heen 
falsely imagined, hut only in case ho would not surrender himselt 
» Bract 127 0 . fe, 127 1>. 
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peaceably when taken ; for if he made no attempt to fly, his death 
would be punished as that of any other man, though it seems that, 
in the counties of Hereford and Gloucester, in the neighbourhood of 
the marches of Wales, outlaws were in all cases considered litemlly 
as capita lupirta.^ If an outlaw returned without the king’s pardon, 
he might bo executed without further legal inquiry ; for, says 
Bracton, Justum enl judicium, qu/)d sine lege ci jndivio percut, (pit 
secundum legernvivdre rccusat.^ An outlaw forfeited everything 
ho had, whether it was in right or in possession ; all obligations 
and contracts were dissolved, and all rights of action ; and, like a 
judgment of felony, it operated with a retrospect to make void all 
gifts and sales made after the felony committed. The manner in 
which the forfeiture was distribiited Avas this : all chattels wi-nt to 
the king; the lands were taken into the king’s hands f<tr a year 
and a day, and after that (unless holden in enpiu ) ihey reverted 
to tho“ lord of whom they were holden. The king’s yeiir and <iay 
had grown into a regular casualty, in lieu of the singular species 
of punishment he might inflict by destroying houses, gardens, and 
meadows; and (wen the your and day used sometimes to be 
reloHscid upon the lord’s paying a flne.3 . 

When a person had been outlawed according to all the forms <d’ 
law, he could only be restored, as Avas said before, by the king's 
pardon, and that restoreil him only to the king’s ]>ea«“is so as to 
enable him to appear without hazard to his perstm ; all the f(»r- 
feitures remained, and every other conso<pience of the outlawry. 
For though the king might remit his own claims, he could not 
release or disturb the interest of others.^ This ])ardon, however, 
as it only removed the outlawry, still left the parly to be jiroceeded 
against by the appellor for the oft'ence Avith Avhicdi he avhs charged. ^ 
In such instances, where the king Avould Iuia’o pardoned a con- 
viction of the fact, he would readily pardon the outlaAvry, as in 
case of homicide pe>' infortxmium^ or se dc/eudtmdo ; and in general 
whore there Av-as really no offence committed. Process of outlawry 
would not lie against a clerk, any more than judgment of dcjith.** 
We have hitherto spoken of such homicide as had been com- 
rt, , mitted in the presence of persons, who could testify con- 
corning it. There Avas another degree of homicide, 
which was Avheii any one was killed nullo scientc vel videnle, prader 
solum intcr/ecforeni et sues coadjutarcs et fautores; el ita quod 
'statim assequatur clamot' ^pularis ; this avsis called murdmm, and 
had been described in the same manner by Glanville.? In this 
case it was presumed, according to the laAv of William the Con- 
queror, that the pjrrty killed was a Frenchman, unless Eiiglislien'y 
— that is, his being an Englishman was jiroved by the relations, 
and presented before the justices.® 

There were many ibises where a county was excused from pay- 

» Ibid. 129. » Ibid. 129. * Ibid. 131, 132 a.b. 

« Ibid, 134 b. ' Vide ante, vol. i. 19S. « Bract. 134 b. 
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a fine for this munlftnn. One was whoro iho kilh'r, wjiothvr 
takcMi or not, was kmnvn ; for thou the lelouy inij^ht Ih‘ pros^tiuteil, 
eilhor hy suit or iinjuisitiou, to outlawry ; much uioro it tlu‘ killer 
w'as liikcu. for then he mi.e;iit lx* |)uuish<*il ; if the party survival 
Some days, for lu? might discover the ojVender. and declaro whether 
he was an hhiglishman «(r a hVeia-hinan ; if any had tied h> a 
church for the death, and had confes.sed it ; so where the ftcrsou 
was killeil jnr ui/orOariimi, as hy s»UUK’ution. dvowtiing, or the 
like accident, tliougli in some plaecs the custom was idherwis#*. lu 
all cases hut the jtreceding, it the killer was not, known {whether 
the jx'i'son slain was Engli^h or not) a\ mui^tlfurn was to he paul, 
unless Etnjh'sfii n/ was tluly presented. This present- 
uieut was to he hefore tiic c<>voni r.s, at the very time *-'t 
they made iuquisitie.u of the death, 'rhe proof wa.s dilfeient in 
dilfcreut taamiic.s; in some, the fact was prca'Ule<l hy two malt‘.s 
<in tln^ part of the father, and (wti iemule.s t>u tlH^ part of the 
iii(»t!it r. of the nearest of kin t<,t the deceased ; in sonn; eountie.*^ hy 
one of eacli ; in others iliHerently. The name.s of these persons 
Were to he enrolled in the tolls of the coi'oner.s, ;md to he presejited 
hei'nre tin- jnstiet.’s itinerant. It there Wiis any douht. either (tf 
V. hat tite relations allegetl, or wltellier they were related to tin? 
parly, the w;i,s to he dechirtsl /nr /Hifr/fon.^ 

If jiu <tfien<ier ilctl to a privileged pltiee, he might- either 


sui'rend<'r liimseU to justiee, or idijure tlie realm «jf 
England, if In.* c;hos<‘ the hitter, »i eertaiu nmnh<*r of 




days were to Ik* tilUtwed him to tvtieh imy j>ort- Im .shouhl eUoo.se, 
to which he was To nnike tiie best of hi.s wtiy. never leaving tlni 


king's highway, nor delaying two nights tit a place ; hut In* wttn 
to keep oti, so as to arrive tit the port within the stated time, and 
transport himself tis soon a.s possible. Ik'iore he set otit he wjis to 
hiitd himself hy an oath, taketi hefore the eoroni*rs or tin; justiees, 
that he. would leave the kingdom of England, and never return to 


it hut hy permissioti of the king. Thin oath ought to he taken 
within forty days from tin* olFender’s first going to the privileged 
jdaee, that I.K*iu.g the sjiaceitf time allowed hy tiie law to smart unry- 
jversous, and particularly prescrilntd hy the (’onstitutions of (jlar- 
endon,2 as tlie jM.*riod within which }M;r.sona acijuitled by the ordeal 
should abjure. However, if the person flying to fiauctuary would 
not leave it at the appointed time, he could not Ik* removed from 
thence by lay hands ; hut it rested with the ordinary of the place 
to remove him, if he thought lit. Should the bishoji Kcruplo to 
infringe the privilege of sanctuary (a scruple which eotilu very 
rarelj" be removed in the mind of a churchman), there remained 
nothing but to starve him out^ Thus stooil the law of sanctuary 
and abjuration. 

If a person was in custody for a felony, ho was not to be stripped 
immediately of his goods and chattels, hut as soon as he w’as 


> Bract. 131 b. 135 a.b. - Vule ante, voL i, 1S3. * Bract. 135 b. 13S. 
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taken, they were to be appraised by the gnardians of the pleas of 
the crown, the bailiffs, and other lawful men, and to be safely kept 
by the bailiffs till the prisoner was either convicted or acquitted. 
In tlie inenntime, ho was to have the use of them to provide him- 
self with necessaries ; and if they were taken from him, he might 
have a writ, commanding the sheriff to see it ordered in the ab()ve 
manner. It was a rule that' a prisoner should not he brought be- 
fore the justices Ugatis manibus, with his hands tied ; though 
sometimes, to prevent escapes, they might l)ind his fcet.i 

Having thus brought the prisoner into court, the next step 
would bo to state the words of the appeal, with the defence of the 
appellee, and the joining issue on the fact, and going to trial ; but 
before we come to speak so particularly of this proceeding, it will 
bo proper to premiso somewhat concerning the alterations winch 
had taken place during this reign in the modes of trial in criminal 
inquiries. The trial by ordeal had continued till ilu*. ju<lgments 
Ordeal got® of councils'-* and the interference of the <!l<?rgy at length 
outofuno, prevailed against it. In the third year of this reign 
direction was given to the justices itinerant, for the northern coun- 
ties (and pi'obably to the others likewise) not to try ina sons olinrged 
with robbery, murder, or other such crimes, by fire and water ; but, 
for the present, till further provision eonhl be made, to keep them 
in prison under safe custody, so, however, as not to endanger them 
in life or limb; and for those who were charged with infci’ior 
olfenccs, to cause them to abjure the rcalm.^ What further ]n*o- 
vision was made, as thereby promised, docs not uppetir («) ; but 

(a) Tliero \va« no statutory enactment, hut (as Pr Ljngarvl stuteH) the jutlgos, of 
their own a^ithority, miopte^l a practice which luvl been creeping intti the criminal 
couris over since the proof of innocence by compurgation had been abolished under 
Henry III. When a prisoner found liimHclf incapable of battle, or was afrai<I of the 
trial by battle, he would solicit, and sometiiaea purchase of the crown, penniisriion tt» 
put himself upon his country — that is, to have the question of fact doU^mnned l>y in> 
quest of the jurors of the court, as was generally done in civil suits (see instances in 
.AVb (Mrm Jieg* of .Richard I. am! 1 John, vol. i, 204 ; ii, 30, 07, 121, 173, 230, 245). 
On ihefifc occasions the accused often pleaded that the charge was founded in malice 
and hfttreih and asked that the jury might inquire, ** utrum atia sit vel non.** It had 
been hitherto a favour, which depended on the discretion of the judges ; but now it 
Wtt» offcrtKl to all, and was gladly accepted by most. The accused .bad, indeed, the 
right of rejecting it ; l>ut if he did, and refused to plead before a jury, ho might be 
remanded to prison, and bo made to sufFor the /orie et dute, — If id, 
ih c. 6). Por this latter part of the statement, the learned writer cites no autho- 
rities except the entries in the rolls already quoted— ‘entries of prii^oners putting 
themseIv4E^ on tho country, which do; not support it. It ia certain, Uoweverj, that in 
Alfred’s iiioe there was tml by jury in criminal cases, and equally certam that jurors, 
in those days, were wiinesses ; and that if there were no witnesses, as there couhl 
hardly be in many erimitml cases, as niuider, there could be uo trial by jury, and 
therefore the ordim waa resorted to, in default of witoesees. On the other hand, if 
there were witn^es (in which cade the aocosed might prefer the ordeal), it does not 
hppoar whether trial hy was enforced, or whether the accused had an option. 
The qut^Uon/howeyer, as to the qnforeing of trial by jury in all criminal cases, 
appears to dc^nd upon a consideration overlooked by the teamed historian just 
quotedr—via., Whether or not^ at this period, trial by jury had ceased to be mere 

1 Bwjt* 1S6 Ik 137^ * Deo. para, 2, cans. 2, qxmL 5, c. 20, 
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we find this order of council hud sucli an ind«em>e towards aho|ish5nff 
this superstition, that it went- qtiite out of use by the tiun; of 
Bracton. who wakes no uiention of it in his U>ok (u). As to the 
trial by duel, it should seem that some diwetiou, like that just 
mentioned, had been made, which gave to a party appealed an 

tniil hy ai)^l rt triAl h\ jurt»r»4 ojHni thi> t iC 

jt Ik lij'iliAtiilt to h'Av tht' iritil ky in in 

c^bsos wlion* tlipfc} utTf* no witn^* »*!.-<*«, For u# wlun?)fbissM5, tlnfr*^ 

cnvilil be no trial ky jury wht'n^ tU*m* wriv iv^ %vsUjrj^4o,>(H, It rathr^r that, at 

llii>» iM-ri'A.k juri)r^ hiul Uut rcAs«'.1 to Im \vhm?-s,‘iO!!i ; anti therv k mvMi to 

dould, whfthor tke K'dvnci! kinptnl U ris^bt in at tbk tinub tm1 hy 

jnry wii^j Uimitly t’nforri-<i m sU ^ r lu^r slo th<* rntrks on tbo nrlk Uo to 

appC’dr lt» KUppia'i f-uoli a c ^.nr)upi‘*iK .ii* tli«*y t.aily *(;ho\v ibjit was tiUtl by jory 

all'tweti li w.-ir* tjuilo Jinidbrr thing t-;* t.^nft*rco it ; Aiul nf thitf thvJ‘o U iu> 

Th<' Uvsagt\ aif i*y author a litUo further «.an* vra«i* I** tho option 

irt) A prk^vJK'P to tjt* U k:A tr.*thooriWl ‘ -or ‘'your try/' which oiwit 

a jury ; atvl thid -uitport*? the vknv thnt trial hy jury was alJoweti in oruniutU 
a.d it wrtf- in tho roiyjt of Ilrtuy II. in c;ivii ai^i ako io j«hovr that iria! hty 

CA'iticiico w;i' gaining groutnh It vronl*,} appirar* liKhnnh th^t uJolcr Hk? o’ohnsnro 
inuv in \pjc‘.'«iiv>n, ti^nnf-t ijvptiry tmiiet h.we htn^U tua^lo hy nn^iinH of r;vhh,'m‘*r; at»»i 
thorc is lu.* tionht if was an iiohrect \vay«,*f ooojving prinonf^ra to |u?t UnMos^^-tvew upon 
tlu‘ V niiifrv* I’V them in pH/^iUi nntU thtsy «ihi m>. Huss viiRW i» huppurlwfl 

hy .1 p ,^.-vaaut' in tint .t/rfV.o* 'tfmp. K4waiMl J, --which ef»mpia3«« that thrt jwoph? wrro 
in>t allow ('ll t lio tiiai by tiu* iniraolo t»f Oo*.3* tho orth al vva#j calk*«.h 

((/‘i rin iv can ho n»» lliuhl that iml by jury verv giwiually ^npciM^thol every othtir 
mode of tri ih The iriai by jury which wat» incntionc^l by irt thn ivign of 

Henry 11-, a,'^ ./(troPr jfwtOvV .vbv rkiKcfo lib. ix,, c-lti. ; vij^^e, xvh; v,^ 0 , iv%), rtijtl 
in hiti time ttilowtsl a,d real ;n‘tiid:iA at tho <dwHoTi of tho dftfotuhutl, wiM ait4'i vvi»r*k 
nun h approw^i ttf. that rutPuA wore M to adopt tlu.4 mum ^xmrn^ of prociMHiiitjC by 
iDutu il tNoonnt. or by advice of the conH, a« OlannHo myw : ** 

rtfui p<trififin tanr ttwm ib* rcwWbb (hb* xiih.c. ih). And inAdantH'^ of it »n> U* 

l»o found on tiio rolb 14d; iime,, 147); aud in Uy? tinio of Bracken 

it iiad l>i!('oni»,> the nio^^t ordinary m*>Uiod of deciding ipH'^tnutK nf fen t 

It howovor, abutidaiUly rni»nifc4t that at thi»s tiiin? jurom i4ili contbimw! U bfl 
only and in foid their vcrdit^t#, aa Bimdon often exphiiin*, only np.m wlmt 

they haw tln nisclvo^ known, and heard, or «t-cn, in th^ ndgn »>f Ukhard I., 

tljc* jury found a wp oial verdict Sfi th<«w^ twiui ; * dbnni '‘pn'*! iinwn|«am 


la Folic dc^^^iiAiivcruMt injimtAj* at nixm jwdido, WUlitdrmim iU* Wc^jtxm ih hbero 
etuauhh jumUirr^i dicunt, i\nfA imn vid<jni»t tmtiinnii nliam aakHnni d*j Utn?tJn?nin din 
nWi Will- do hi Foiif*/' in tint rti$n of John, thcro m thi»» owtry Jnmtoroa di- 
cunt iiuod e<;cle.sia Kancta Htdcmc inmqnMi !M rajMdJa ml mdc^hmi mjxeit 

MichaoIiH qtuti t^t de donatio doiniid regk, mti «K?nrpcr t^mporibim mm jndkavemnt 
iilaia esfio mairici3m 4^cck#*uun ** (Plu^. 04 ; lAum* Hh/ ** qtio<l tu 

Willielmua hi Folie dkfaiif?H<ick cian inde vel non, cooiinkmium qnoil ahi Jura- 
torcrf claizautur <jni Tnoliiw ffclant rei visritat^im, IJicitt daln* 4n» ml djfui*. Mcr** 
emrii’' (Pl^x^ M. H7f/^jrrrb From thia H th»i iC ahapj[ierimi iimt tha jury 

did not know enough of the mait<^sr to deterrmi^e it, the course wa« to have another. 
So it is Uid down in BrncU>n, u|K>n a t|u<fjitioii whether the pUiniilf, ckiuong h> ho 
tenant by th© courtesy, had tone by hk wi/e: dicavri jhraf-orc« ^piod beno vhh- 


runt enm »eyeltum H |>ostea ejeetum per teneniem *wkI do aln|ao pnero «»hd mmnt, 

rtuia mater obiiii«panemh>,extmcomitsiitomin rei»oW%qw3ae<irntii vej;jr?ajctnm *®**'*|; 

fien« eMf et Quia ipise ignorare poasunt ea qwm finnt in remotk, reonrrendam ad 
eomitatum et ad vicenetiiin ubi mater ohiit ; et ibe lactn impjifcitnnie de ver>taio wr* 
xninelur nejsotium" (Bractm, fol. 2I« *). Tbiw ifc W tlwfc ia «» «»«f' J*!* *T 

mid to recognise — that is, to declare upon their knowledge or reexiUection. f ho^ in 
the reign of John, we find a jury deelanng ; ^ Qworl ip«e r^^oremiit interfue* 
runt ubL Kieardua do W, conuii ip»i» ct alii% eho., propna Yoluntato vondudit termn 

suaiti,** &c. 
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Section to defend himself jper eryrpm ox per ‘jMtriam ; a regulation 
which, no doubt, was framed in analogy witli the institution of the 
assize in lieu of the deul in a writ of right ; and as in that, so 
here, if the appellee put himself upon the country, he could not 
afterwards defend himself by duel, nor vice verm.' 

This option of trial was not so wholly left to the party appealed, 

The duel justices assumcd a power of control in 

‘ ‘ certain cases of a very particular nature ; and directed 
the on<} or the other, as it seemed to them best suited to the matter 
of inquiry. Thus where a j)er8on was jK>isone<l, the api)ellee luul 
no election, hut was compelled to defend himself per corpus ; be- 
cause, says Bracton, the palria could know nothing of a concealed 
fact, like this, but by conjecture or by hearsay, which would he no 
proof, either for the appellor, or the af>pellee. Again, some cases 
were held so clear, as to stand in need of neither ; as, wliere a 
person was found near the deceased with a drawn knife ; where a 
person slept in the same house with tlio deceased, and raised no hue 
and cry. In those and the like cases of violent presumption, the 
appelleo was not admittttd to defend himself cither per corpm or 
per pitrmm, hut such a manifest circumstance .was considered as 
a conviction of the fact.^ 

In all appeals t*f felony it was required, fliat the year, d.-iy, hour, 
and place, should bo stated precisely ; and it was to he charged de 
visa el audltUf upon the testimony of the j)arty’s own senses. The 
AppoHiofhu- form of an appeal of homicide wjia as folh>ws : A. 

mid<te. appellcit li. tie morie C.fratris sui, quhd sicut ij>so A. 
et C\f rater sum essent in pace Dei et domini repis apud such a 
place, y?tcnc»dt> such a thing, or transeundo from such a place to 
such a place, on such a day, year, and hour, venit idem, B. with such 
a one, et ne^uiter, et in felonid, et iii assidtu- premediUito, et contra 
pacem donani regis e& datam, fecit idem B. praulicto fratri suo 
C. unum plapain morUdetn in capite qtwdam gladio, ita quod obiit 
mfm truiuum de plaga ilia ; and then concluded thus ; Et quod 
/edit hoc nequiter, et in felonid, et contra pacem domini regis, offert 
se disrationare versus eum nhicunque per corpus suum; sicut die 
qui privsens fuit, et hoc vidit, et sicut curia domini regis consnderavit, 
et si de eo mal^ contiget'it, per corpus of such a one,/rotm sui, or 
parentis C, qui similiUr hoc offert disraiionare per corpus, suum, 
sicut qujia egmideravertt.^ Tliis was the form of an appeal against 
tlie principal. An appeal against an accessory, or one guuty pf 
/ores, as tney palled it, was thus; Ai appellcU B. de fortid, 
eftm ipm et u.Jrater suus essent, venit idem D, cum prwdicto 
B,. et cuw naming them, ^ teriuU ipsum C. fratrem suum, 
qttatndm ipse JB, inte» fecit eum; et quM hoc fecit nequdter, dc. 
After this the app^ee made his defence, in this way ; M B. venit, 
et defmdit omnem /dmiahii et peueem domini regis infratMm, H 
quicqmd eat contra :paeem domini r^is, et mortem, and everythixtg 

* Bwt. 187. » mu. 137 a.b. » liid. 138. 
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chargetl in the appeal ; and concluded with piiiitug hinutelf tipou 
the country, or oefending himself per cdrpu « ; et quoil i*k'm ituie 
culpabflisi von sit. ponit se super </e h(.mo et mah, if ho 

chose that trial ; or jintmtus esi se dejemlere eersm eumj^er cor/ym 
sumu, sicut curia domini repis cotistderatTrif. The apjwlleo wjw 
compelled to name one or other of these trials ; for if he had said 
simply, quod t'dit se dc/eudere. sicut curia dounni repp's mmtderct'- 
verit, it would have been no defeme at all d and nceordthgly* we 
may suppose, the a]>jx‘al wouhl have been taken pro coft/em) ; for 
the court were not to instruct him how he was tt» dehud himself 
But if ho had said, paratvs sum de/eudcrc vel jmr corpus mrmu. rel 
per jMilriam, skut curia cousidernverit, it slumhl seem, sjiys Brtictou, 
tljat he thereby gave up his e!e<!tion ; and then, we suppose, the 
court vcoiihl refer it to the more rational trial, that by jury.* 

If lie made choice fd the trial pt?i* tnilrinm, ho was not to prefer 
the ptirki of any hundred he likal ; Imt that was to be tletermiju^l 
by the judge, who might assign which pwelve he plen.swl, of those re- 
turned (or each hunch ed. This pr*actice was in oruer to guard against 
partiality an<l collusion ; for, says Bracton, a man might have lived 
very reputably in one. patria, and not so in another. If ho hml 
clic^son tlie defence per corpus, the justices, before they suflenal tho 
(brel to commence, were to examine into tho circuinstancea of the 
fac't, lest it might 1)0 some tWtling tixjspass, in which the duel wouhl 
not lie : a laudable caution U» prevent the unnecessary himird of 
life in that barburou.s trial.* 

But mnn\' exceptions might ho made to the ap|K»ol, whu*h would 
stipeif?ede the. necessity of r<K;urring to either of thew^ 
trials. These w'ere either such oh vrere general, and 
were cnjually dwisive in all apjjeals ; or stich aa wem sja'oitdly 
appropriate<l to particular prosecutions. Of the former kind werts 
the folltiwing : that suit had not been pro|)erly nunlo ; that tho 
coroner 8 roll and the ap|X^al made in court dnl not agree ; that tho 
coroner’s and sheriff's rolls varied from ^ch other ; that tho 
api>ellee had been alrcmly appealed and acquitted of the bict ; that 
an iter had intervened since the fact, without any prosecution com- 
menced tliat the appeal was brought per odmm cl aMam ; that 
it would not lie between the appellor and apixdlce, bein^ lowl and 
tenant, or lord and villein ; that there was no mention in the 
appeal de vim et auditu ; that there wa* a variation in the name ; 
that the appellor had once made 9. retrmU cf bis suit; that the 
api)ellor was a manifest traitor convict, or a thldT, and provor ; that 
the fact was not laid de pave domini but de pave jmtitmrii, 
or depaev vicecomiiis; mat it was not laid to be a felony tlmt 

^ JSrsWft 138 

* Perht^t this loigLi !» ih© ©rigia <rf the iiMNl«e7i f<>nn »© which © prb^ef p»ta Wm* 

adf on tml— % Ond and emnirff — though now the or »» oh»ng«« to «««,• the 
fornix ngnifring tiw »aoi« w wr corpva, wbi^ was idwaya eomdapi m to 

Ittaixn. * Bract. 138 b. * /oi«. 139 b. Mo *.b. 

* Ibid. Ml- 
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the appellor was a clerk. The appeal might also be deferred for a 
time, by alleging the minority of cither the opj)elior or appellee.i 
If none t>f these exceptions could bo made and supported, the 
duel might be waged. We have seen in what manner a right to 
land was tri(;d by duel^ We have now an opportunity of relating 
the melho<l of ordering this proceeding in an appeal. Wlien the 
duel W{i8 waged, the appellee first gave security to defend, aii(i then 
the appellor gave security to maintain the appeal ; after which the 
api>elloo took an oath, denying the matter t)f the appeal word for 
word : “ Hear this, O man, whom 1 h(.)ld by the hand, who call 
yourself John by the name of Imptism, that ! did not kill your 
brother, nor gtive him a wound with a sort of weajKJn by whiel» he 
might bo removed further from life, or brought nearer to death ; 
nor did you see this, so help me God, and tlicse lioly Oospels.” 
This was tlie form of swearing, with the additional cireumslauces 
of time, place, and the like, it seems very remarkable, fliat any- 
thing should bo rested upon the sorf. of instrument with which a 
man was killed ; but so it was. Bracton says, it might be hud in 
the appeal as done with any kind annorum molutonim.-, hut not 
with a stick, or stone, or other weapon that could not he said to be 
urrna moluta. It may be said, that Bracton states this only as an 
opinion held by s.ome, secundum qnosdam ; yet he seems to give an 
absolute opinion, that a wound with a stick or stone would not be 
juoperly laid.^ 

After this, the appellor swore in maintenance of his appeal thus ; 
** Hear this, O man, whom I hold by the hand, who are culled 
John by the name of baptism, that you are perjured, aiul tliereforo 
perjured, because you wickedly and feloniously did kill C. my 
brother ; and wickedly and feloniously, and with a premeditated 
assault did give him such a wound, with such a sort of weapon, 
that he died thereof in three days ; and this I saw, so help me God, 
and these holy Gospels : ” to which were to be added, as in the 
former oath, the time, place, name, and the other necessary circum- 
stances, so as to support and cover everything ehai’ged in the 
appeal. After the oaths were thus taken, the appellee was to be 
committed to two knights or other lawful men, according to his 
rank, who were to lead him to the field assigned for the duel ; and 
the appellor in like manner. There they were both to be -guarded 
so that no one might converse with them, till they engaged in the 
duel. Before they engaged, each was to swear in tins manner : * 
** Hear this, ye justices, that I have not eat nor drank, nec altguts 

f >ro fne^ nso psp me propter quod lex Dei deprimi deheat, eit lex dia- 
oli ea; ediptH, eio me Deua at^vet^* After this a proclamation was 
made^ forbidding all persons, whatevOT they heard or saw, to move 
or sp^dr a word, upon pain of imprisonment for a year and a day; 
and tlien the appear and apj^llee engaged. If the appellor w^ 
vanquished, or if the ap^lee defended mmself the whole day till 
* 141 b. * VideanUi voi i. 123. ’ Bnot. 138. * JHd, 
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the stars l>egan to apjx’ar, he was ac<|uittett of the apjwal ; lHH,'£iuse 
the appellor ha<l engaged to convict him that anti had taih'^l. 
He was also ae<iuittetl ns against all olht?rs who'lujitl nmH'nleU him 
of the winie fact ; as weix^ th{*se likewise who wert> uppealetl of 
/one or eommuu(L Hut if the apiKjllee was vantjuislied, ho sutlerenl 
• capitally, and forfeil<.^d evervihing from him autl his heirs, a« w/is 
before stated in <;a.se tti ttutlnwry. Should the appllor, wheti 
he came into the field, make a, nfntrif the appwil, he was to he 
seat to gaol, and he and his pleilges of prosecuting the tlud vvea- 
in )iim’t teoi'di\(. But it was otherwise, it' he was vaiujuished ; for 
though he was to be sent to gsiol, he was genendly pardoned tho 
intuceieot'ditf, ill ctjusuleraliou that he had engaged in maiiiteunnw 
of the king’s ))oace.i 


After the principal w'as tauivictod, they might pn.‘Cee<l to tho 
duel against Hie aecessory. Tliis might be the next day. Or, if 
the accessories had not been yet appealed, they might then state an 
appeal agjiinst them, and procoeal in like manner as Whire men- 
lionod in ease of ]>rincipals; and the acctcssory, if convicted, would 
sulFer, a.s the principal, according to the maxim, stdin oeeufil 
pnertpit. If anything happened which prevented the ajijHail 
against llic accessories, the kmg might take it up pm fx/cc mtd ; 
and then the trial would of necessity be per palrium; for the duel 
could not be waged against the king. There were other instuncca 
where the duel couhl not be waged ; as, wlieri the appellor waa a 
woman ; when the appellor had Iwen maimed, or wa« aU*ve wi.vty 
years ohl; fhongh in this last case he had his eloction.- We have 
seen, in GlanviUes time, that there was u dilferenl judgment, when 
the ofhauler failed to purge himself )t€r le</em, and when he wan 
vanquished in tho duei.^ A similar rliffereuce Kceum to have sub- 
sisted at this time ; for when the king pursued ati dp{H»d pwy/ror 
sud, and convicted the party by tho inquest, llmcton doubted what 
was to be the punishment. Borne thought it w-aa to lie aipital, aa 
it would have been if the ap|K‘ttI had gone on at tho suit of the 
party ; othera thought, that it wa« to bo only a iiccuniary |)enalty ; 
and yet, where a w'oman convicted a man of a rape pet’ jmiriamy ho 
suffered as upon an appeal in other cases.* 

We have hitherto been treating of a prosecution when a person 
chose to stand forth as accuser, and when tlm king carried on the 
suit, on the omission or failure of such person t« continuing it. It 
remains now to say something upon the other mode of prosecution, 
which was when a person was indicted per patiiep. This 

was probably no other than the fama puUim mentioned per 

by Ghraville;® which raised a pimiraption amounting 
to a conviction, till the party had purged himself from the sus- 
nicion thereby thrown upon him ; for this, like other presumptions, 
was open to a proof or purgation to the contrary. The/ame which 


•BwwtMS. fiWrf. 142b. *ndtmte,y<A.Lt9r. 

* Bnw*. VUk atUe. tpL i, m 
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waR sufficient to raise this presumption, ought to be such as was 
entertained by good and grave men, who deserved credit, and not 
the flying reports of common conversation. Thus, as a person 
indicted jier famem i>oX/irw& was charged by the patria, or twelve 
jurors, elected in the manner before mentioned, who had founded 
the accusation upon their own knowledge or j>cr.suasion, collecteii- 
from observation or report ; it bccatno the judge, if he had any 
doubt, or suspected the jury, to make strict exaiuination into the 
matter, and ask the twelve how they learnt what they in their ' 
verdict declared concerning the person indicted; and ujx)n their 
answers he might judge whether the charge was founded iu truth 
or malice.^ Perhaps, siiys Bracton, some of the jui'ors might say, 
that they colIecte<l their information from one of tlieir brother- 
iurors ; who, upon being interrogated particularly, might siiy he 
had it from such a one, and so on, till it was trac(Hl to some dis- 
reputable person, who deserved no credit. Tt often happened that 
these examinations brought to light the iniquity of a charge. It 
fiomctlines turned out that an imputation of a crime was contrived 
to be thrown on a freeholder by his lord, in order to get an escheat ; 
sometimes by a neighbour from other malicious Piotives. 

■When this examination had been made in order to proceed to 
taking the verdict, and giving judgment thereon with more security, 
then the judge was to inform the party indicted, that, if he enter- 
tained suspicion of any of the jurors, ho might have them rcmovtxl ; 
for, if no objection was made to any of them, when tlie twelve 
jurors^ apjxjared, they were all sworn, either singly, or all together 
as follows: “ Hear this, ye justices, that we will sj)cak the truth 
of that which you shall require of us on the part of our lord the 
king, and in nothing will we omit to speak the truth ; so help,” &c. 
After which one of the justices gave them the matter in charge, in 
this way : “ This man, who is here present, charged with such a 
crime, comes and defends the death and everything with which he 
is charged, and puts himself thereof upon your tongues, de bone et 
malo ; and therefore wo charge you, by the faith by which you are 
bound .to God, and by the oath you have taken, that you make 
known to us the truth thereof ; nor do you omit, through fear, love, 
or botretl, but that, haying Chxl before your eyes, you declare 
whether he is guilty of that with wliich he is charged; or not 
guilty.; and do not bring any mischief on him, if he is innocent of 
the crime," According to the verdict given by the jurors, the party 
was either delivered or condemned. 

The form in taking an inquest per pcAriam was to be observed 
by the justices in all cases, where a party, as in the ahove-^mentioned 
instances, had put himself upon an inquest. Whenever ^e justices 

‘ BwMJt. ■ 

* It ijueemn from ili6 miknner in wMch. Bmeton oxpmsses himsolf, if. in easea of 
the four tovnahiiw which had before the eoronerEwerc j^od with 

thejurora Of the «lkd must concur with them in their vmrdicL Bmoton 

t)mt any of the udsht ttduUtenged. the seme «s the oiher jurors. Bract. 

IQ3 bf 154 ja. Fide vcl. b 19^ 
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suspected the charge to Ik? true, and that t he Juitwre, through fear, 
or love, or malice, were inclined to ccmcealthe truth, they migljt, if 
they pleased, separate them one I'roni the other, and examine them 
apart, in order to sift out therwil (ruth of the matter.* 

Here then do we see the otlke of the twelve jurom ehoseu t»ut of 
each luindred at the eyre ; they were to di^-st and mature Uie 
accusations of eriines found«i upon re{K»i1, aud the uotorious 
ovidenee of the fact ; and tlien, ajnuu, uinler the dimHiou of the 
justices, they were to rocousiflor 1 heir venliet, and upon such review 
of the matter, they were to give their verdict finally. Again, wher- 
ever any eiremnstance reudere<l it unlawful or impmsihle that (ho 
diicl should Ixi waged in an apjx‘al, the truth was itjquired of by 
these jurors; and \ve may sup{)ose, that in all other cimses in the 
eyre, whether civil or criminal, where a matter arose ihsit was to 
be tried by a jury, it was referred to one of tbesii! juries w’ho attendee! 
tiicre t>n the Imsiness of the county. It may be collected from a 
single mention of [Jurgation l»y Bracton, that a j>erson olmrged per 
pairinui iiiight purge himself, as formerly,'-^ or put himself on the 
country, as lieioro mentioned. 

Now have we finishtnl all that can Iw said concerning an api>eal 
of death. There were several other cases of personal ortahi»r 
iJijtiry, where an appeal was the usual mode of prose- nrpwal*. 
cution. One of th«.‘se was de puce ct as they called it, Tho 

form of this apjjeal w'as, A. appeUnt B, (pitnl such a <lay, meut fnU 
in pnee- damini m/w in such a place, renit idem B. cum vi mm^ et 
contnx pacem domini repis in /elcnid, et nAsultu prcniediPitc fecit ei 
imuitum^ el qxiandani plugnm et fecit in such a |>art, with such a 
sort of arms ; et quod hoc fecit neqniUr, et in fehnid, q^ert probare 
vereus eum per corpus si* urn, d;c., as in the before-men tioncsl apjjeal. 
To tliis the appellee made his tUdenee : Bt B. i/enit, et dij/endit 
pacem domini repis infraciam, et feloniam, et plapam^ et quicquid 
est contra pacem dommi repis, and so on, denying the whole appeal 
per corpus «w«»i secmidum quod cuna comuleraverit. In this 
there might bo the same general exceptions made, us were stated 
in case of homicide ; as, that suit was not made before the sherift’ 
and coroners, and tho like. The appellee might have his option, 
whether to defend himself per corpus or per pidriam, except in 
some fhw eases, where the trial by duel was not allows ; as, if it 
was not a plapct^ but only a bruise ; and for that purpose the party 
was to be inspected and examined ; fw if it was not a plapa, it w^ 
only a trespass, and no felony .8 In like manner, if it was not laid 
atmis mtduUs, but if it was done by a stone or stick, in this appeal, 
as well as in that of homicide, as we before observed, tlw^y cduid, 
not decide it by duel ; for these weapons, says Bracton, made only 
a bruise, and not a plkpa, or wound.* 

Another appeal for a personsd injury, mom aggravated than tho 
foregoing, wa» that de plagia et which appeal ,was stated 

*BkMi.l4Sbi • FOfo v<a. i. 195. <iW*l.l44l>, 

2 H 
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much in the words of the former : A, appelUit B. quM ciirn essH hi 
pace domini reyis in such a place, &c., venit idnn B. emu vi sud, et 
in felonid et msuUn premeaitaio, &c., as in the former, et fecit ei 
tpiandmn playam in capite, ita qudd jnahentiatus est ; et quod hoc 
fecit nequitec et in felonid, offert prohare vermis earn, sicut homo 
fnahemiatus, prout curia dom. reyis consideraverit : an<l (he defence, 
Et B. venit, et defendit, tC-c, The first step to be taken was for the 
justices to insjMJCt the wound, to 8<*e if it was a inayhem ; and if it 
was, (he appellee was constrained to defend himself by (he country ; 
for it would be a <lotible injury to oblij'o (he appellor to eu*?a»?e in 
the duel. A mayhem was defined to be, when a man was rendered, 
in any part of his b<«ly, unlit for %l*t ; Jis il a boiie was (‘xtraeteil 
from the bend ; if any bone whatsoever was br(^k<'n ; or (he foot, 
haml, or finger, or joint of the foot or hand, or aijy other member 
was cut off ; or if the sinews or any member w«*re eonlraeted, or 
tho fingers emoked, by a wound ; if an eye was I)cal out ; in shoit, 
if any hurt was done to a tnun’.s body (hat lenden-d liim less able 
to deiend himself Hraefon thought, that breaking out tlie 
was a mayhem, if (hey were tho front teeth, hee<^mse it disabled, ini 
some measure, from fighting; hut not so of the others (kistiaticai 
was a mayhem, tliough an injury out of sight, and causing no out- 
ward disfiguring. Tliero were some mayhems which were not a 
bar to tho apjndlor engaging in tho duel ; as wheie an oar or a m>^(‘ 
WHS cut off; this, though a disfigming, not being such as %\ould 
ilisnhio him from sustaining the duel. There lay in this app<>al 
tho same ohjections concerning tho wounding and weapons, as in 
tho former.^ 

'I’ho next appeal, grounded upon a personal injury, is what they 
call de pace et imprisonamento ; which was, whole a fret* man was 
taken and imprisoned against the king’s peace. The words of tho 
appeal wore, A. appelU.it if. qudd sicut fuit in pace domini reyis, 
ttx\, venit idem if. cum ri sud contrap acem, d’e , ct diijrit eum to 
such a place, <fec , et in prisond ibi emn tennit., <£'C., donee deliberaius 
fuit per ballivum domini reyis ; et quod hoc fecit nequiter, et tn 
fclonia, offert, dr. The defence was, Et B. venit^ et defendit vim, 
et injnriam, et pacem domini reyis infractam, et captionem, et 
imprisonamentum, dr. To this appeal might bo taken tho like 
exceptions as to the former. Tho appellee might justify taking 
him as his villeiu nntimis, and might produce his relations to prove 
him such. The priuoip^ issue might be tried, as in the other 
appeals, per corpus or per patriam. 

Ju an appeal, says Bracton, cie pace et fdagis, and in this de pace 
et inqirisQn^ento, they might proceed civilly, notwithstanding the 
fact was orimina), and make. the complaint m for an injury, with- 
out chargicijg it ; qu^ B, tmprisomvit A. contra pacem 

domini reyis .* and so, if in the county, contra pacem viceoomitis / 
if in an inferior courts contra pacem of the lord. If it was laid as 
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an injury in this manner, it vrunltl not Iw foHowotl with any cor|^rnl 
pain, but only a poeuihary fine, by way of tfainages ; but when it 
was pr<>.spe,uted as a felony, these ofiVnees, as well m tile others, 
produced a jtuljtmcnt of Ufo and liinb.l It should seem, that an 
appeal, laiil in this way, would become what; we should now call an 
action of trespass. 

Before we hike leave of im/jnsonmeftt, it may ho projx^r h> men- 
tion a more sjx'ody redress, in eases of iaiftrisoument, than an 
appeal. This mlj?ht be n.'sortvsl to, not: only ivhere a private per- 
son imprisoned or put restraint upon auoth(*r, witlmut any sliow ot 
aulhorily, but also where olHitern of justice, under colour of pntcoss, 
caused persons b> he put in ooulinement. It \vm from this latter 
case that the writ <It‘ homing rep/ty/utedo toi>k its luuue, and to this 
it was more peculiarly iulapUnl ; f<u*. in the h)nner instance, it wjm 
most piohabie a person wouhi use that power, whicli tlu» law 
allow'ed, of reooverinj? his liberty by forw?, or \vhaU!V«ir means fell 
in liis way. The writ was directed to the sheriff, as follows : — 
PrtrcijMinm tibi, fjtimf H ifi/te t/tVo/ioae repleg^iari ./hcm-f j'i. 
(fiH’iit B. vepit i‘t i/etiiiet ; nitti ctipitifs $it per ^petnalu praerp- 

tum uostruu!^ vd mpitidi^ jtiMituo'ii vc4 pro moHe bominin, 

rel /'ircMta noslrd, rel pro aliquo alio recto, qvare Jiecundum hgem 
AnpUtr non nil repleffiamlnn, ne (tMpliits. tt-c,, pro def'ectu piatilae, 
ttV., teste, <i:c.2 A man, therefore, who was taken and »letained un- 
lawfully, wa.s to be dischaiyu'd upon pledi^es boing^ given, as in the 
case (>f goods taken for a. distress. 

To lliese remedies by way of redress, or punisbwetit wben an 
injury had lx;en done to a man’s perscaj, it may Iks added, that tho 
law held out a protection, byway of et^curity and prevention, to 
iJiosc wdm apprehended any danger of that sort. Thus a man might 
pray the king’s |K!ace in court against any piirticnJar jiorson ; and 
if such jHirson should, after that, do anything in breach of such 
jKjaee, he incurred the iKuialty of the court's displeasure, and was 
accortUngly in miserieorditt,^ 

There now remain only four more appeals to bo explained j that 
de puce et roberui ; that de condjmtione domornm ; that de rapiu 
virfp'num ; and lastly, that cU/arto, 

The appeal of robbery was in this way : A . appelUii B, qudd eknt 
/ait in pace domini regis, <£-c., vmit id^ Ji. cum r£ swd, et n&qmter 
et in /ehnid, et contra pacem domini regie, et in roherid abstutU et, 
dv., naming the thing taken, its quality# quantity, price, weight, 
number, colour, and the like, fekimetimaJ there was containeil in 
this appeal a charge of wounding, mayhem, or imprisonment. The 
conclusion was, as in the other appeals, et gudd hoc fecit neguUer ^ 
in felonid, dtc. Then b^in the defence. BtB. yenit, et defendU 
pacem et fd/onwm, dbc. A person might have this appeal for the 
goods of another whicli wmt* then in his keeping, hut he was to 
state such circumstance specially: AhtuHt ei decern aureoe, de 

*BneLl4Sh, 154, 
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dmarm domini sui, qms hadntit in custodia 8u4, et unde ipse in- 
travit in soliitionem erga dorninutn suum, <Sco. The ptinishmont of 
robl)eiy de{)cn(led upon the nahire of the crime ; it was sometimes 
mmisiied with loss of life, and sometimes wdth loss of limb.i The 
felonies of this time wore ptmished variou'ily, acconlinpf to the 
circumstances of the case, by death or mutilation ; and h(*nc<* it 
was, that jud{ 3 fment of life and limb signified iji after times the same 
as judgment of felony. 

All burning of other persons’ houM's, if done ncqmter ci in fehnid, 
as on account of any malice, or animosity, or f<»r sak(> of plunder, 
was punished capitally. The npi)enl was in these wta-ds ; ..1 . appednf 
1i. quod Cihn ipse esset in poce, tfe,, vend idem li ucqnitpr p( in 
/elonid, uhi ipse A. inler/uit pf vidii, el ignem opjmmnf domihus 
snis, el eas CAindnissit, et de cafnUis, <Cr., in roberid enntra parpm, 
if'c., asportuoif, dc„ to which the appellee made his defence, and the 
proceeding was the same as in otiier a}>peals.‘*i 

Tho appeal de ropiu virginum, as it is calh*d by IJracton, was 
not eoijfined to those only who were literally sueh, hut was a remedy 
in all cases where a tvonntn hud Ix^en id oppressa., Thepunishinent 
of this crime was wemhrnm pro accoiding to Ihacton; 

cort'upfor puniaiur in eo in quo deliquit ; oculos tgitur omiitat, 
propter asiiectum decoris, quo virginem conenpivii ; amittof pf testi- 
oulos, qui mlorem stupri indurerunt. This was not always the 
punishment ; but it was varied according to tho character of tho 
woman. It was sometimes greater, sometimes less; and dejumded 
on the woman being married, or a widow living in reputation a mm, 
a matron, a lawful concubine, or one living in prostitution ; for 
even these were under the protection of the king’s jwaco. In former 
times, tho corrupters of virgins used to be hanged ; but tho punish- 
ment was now reduced to tho above pain, loss of limb, and other 
corporal punishments, and such oflfenders were never punished with 
death.8 

An appeal of rape was to be commenced and conducted like 
others. The words of appeal were these : A. /wmina B. appeUat 
C, qu^d sicut esset in, tfco., venit idem C, cum vi sud, et nequiter et 
contra pacem domini rej^is concubuit cum ed, et abstulU ei piiciUa- 
gium suum, et earn deiwuit secuni per tot nodes, sotting forth the 
oircomstances of the fact ; and concluding, mdd hoc, <fcc., offert 
prebare, d'o,, ns in other cas^. Then followed the defence : Bt C. 
pmit, d defendit fetoniam, et pacem, et raptum, ifrc* It was an 
exception te this, as to other appeals, that there was not sufficient 
suit m^o ; with others arimng from the circumstance peculiar to 
this crime. The pwfy mi^ht deny that she amisit puciUagium ; 
which would be tried by inspection of font legedes faeminm. He 
might say, that she had b^ore been his mistress ; tirat it was with 
her consent ; and he might pat himself on the country to try it. He 
might except that there was no mentaon in the appeal depucittagio. 

toll 200. 4SMeL147b. 
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Ab to the marriage of the pariitM after conviction, that was to he 
quite voluntary on the part of the woman, though it was a sort of 
necessity in the man, in onler to jmivc the liains'of tlw l»>vj An 
ap}H>al against those guilty of yom*, in this crime, might bo thus: 
Qiwd trnuil earn, dum. nhm B. et mum^ or 

Juti in eomilio H anjciliod 

Them w'erc only two cases when* a woman eould bring an api*eal: 
one was this, de roptu; the other was, de morh viri &f 4 k wt/ep 
hrackui fivit mfer/trfi. In the latter cast>, the appesal was always 
to charge the offence in that sjuxaul way: mridif ipmm JA virm^ 
•mmm inter lmM<i .van, <£*c.* 

In all the fttregoing aj>jh?al8 it has been supnosetl, that the 
was either in ciistixly, or at least wjis foriuconiing at tlio 
trial. Wlien it was not so, them issued a writ <»f attachment. 


This, in ease of homicide, was, *SV ie /Iveril, tCv.*., time nikxekMri 
/items B. per corpus suttni : if in any other of the befoi'e-men(ione<l 
crimes, it wa.s ludy, Si te, (tv*., /x>w<? pervadium cl mdoos phyitvi. 
Any ot the before- mentioned apjjuals might be removed from iHstbre 
the justices itinerant (to whom it wa.s the course for the jmi ties t<* 
have a day given by the comity) into the court coruin nobis, veljm- 
litiariis uvstris apud U'esfntonasb^'inin ; lor tvhich })Ur})ose, a writ 
of venire, /teios uppedtim wonUl issue, containing in it likewiiM? a 
pone per ntdinm ct sah-os against the appenoc. If ho did 

not njijKi'nr upon any of these uttachmeuts, another ivrit issued, 
qnod foeum inierrotjuri th comiltifu in eomdkdmn , till he was out- 
lawed. at the king’s suit.'* 'riie almvo process of attiuihineiit was 
Hkcuviw,' the coui*se if the up]Kiul had been licgiin in the first 
instance, as it might luivo bwn, eoram iin»j raje, vet JmtUiariis mm 
de banco. Did any conb'at arise about the agreement between the 
appeal made in the county and lliat in the sujHjrtor ctnirt, there 
issued a remnlari faciatt to the county, to enable the justices to 
coiniiare them,^ 

Among other offences we must not omit theJX., which, since the 
time of filanvaie,® had become one of the pleas of the crown. 
There lay aa api>eal of this offence not only in the king's groat 
court, but also ni the county court, court barou, and others. As 
this seems to be in violation of the prohibition of Mupm, Chevrta^ 
it must be considered what sorts of theft were held to be out of the 
meaning of that act Theft was either mamfml or ml mam/est. 
The latter w’as, when a iierson was susiiected of theft per fmmm 
patriae, and where there were strong pr^mptions apismring 
against him ; of this kind of theft, none could hold plea but only 
the king in his own courts. But of nnxmi/mt theft, which was when 
the offender was taken with the thing upon him, and was cadled 
kandhabende and hacbereade ; ot this several inferior courts m%ht 


hold plea .7 

» Rraet. 148. 
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The jurifidi'ction and judicature of these inferior courts was termed 
by some very barbarous names. Lords of francliises had cojjnizance 
of crimes under the titles of Sok et Sak, Tol et Team, In/awjetlief 
et Utfangethef. infangethef was, when a thief was taken with the 
thing stolen mwn him {loiUi the nuinour^ as it has since been 
termed) within the lord’s Fand, being himself one of the lord’s 
tenants. Utfungetltef was, when a stranger was so taken. Thus, 
tliese authorities to judge of theft were entirely local, the lord 
having no power to pursue his own tenants out ol his jurisdiction, 
but yet enjoying a riglit to question strangers, when they acci<lent- 
ally came within it, under particular circumstances of guilt. Where 
the thief was not taken with the manonr, then it belonged only to 
the king’s court to inquire thereof.* 

Theft is detined by Bracton tube, conireoiatio rei alkmce framln- 
of« ft cum animo fumiidi, hivitn iffo doitiino, vnjm 

' res ilia /uerit. The words of appeal were, t^hmd m 
fdonid, et furtwi'-, el in lofrocinio, et vonini jiaerni dtHnini rrgis 
eepit rem iUani, et furtive abduxit earn ; et quad hoe fecit furtive, 
et in felemid; qff'ert, d'-c. To this the appellee answeretl, and 
defended the felony and larceny, cither per, eotpus or ]>er jMdriam. 
If he chose the former, they proceotle<t as in other eases : if (he 
latter, ho might state many things in his defence.^ He might sjiv, 
the thing supposed to be stolon was his own, and show the reason 
theioof ; us if it was a horse, he might say it was foah'd by one ol' 
bis mares, and that be bred it ; and if this was testified hy the 
country, he Avas set at liberty, unless the appellor coul<l show by 
the country and the vicinage, and by some other certain proofs, 
that it was his foul, and he bred it tip ; and when a secta tvas thu.s 
produced on both sides, that was preferreti which was tlie greater 
and more deserving of credit. But if both sides were upon an 
equality as to their secta and testimony, then other credible per-sons 
were to be called out of the neighbourhood, who were not connected 
with either of the parties ; and for whomsoever they agreed, he was 
adjudged to be in the right, and so the matter was decided. If 
tlie defendant said he bought it, or that it was given him, then 
he was to call the seller or ^ver to xoai'rant it. They then pro- 
ceciied as in cases of vouching to warranty in civil suits. The 
warrantor, if bo appeared, either entered into the warranty, or 
denied his being bound to wairant ; and in that case, the appellee 
was to prove it against him per corptis, and so it was decideil by 
duel. If the warrantor entered into the warranty, then the appeal 
went oft between the appellor and him, and the appellee tvas dis- 
charged. The warrantor might vouch over, and so on. If the 
warranW did hot appear, there issued not a summons, but a venire 
fiieias. , ■ , 

If the thih^- stolen was bought, and the buyer had no warrantor 
to vouch, there was a distinction between buying privately and. 

*|bikO«.lMb, */&i'df>I50K 
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publicly in a fair or market, in the pre«tMiee ef the officers of the 
market, where a toll was^ |>«u<l ; for, in Mich case, the npjK'Uee, 
upon restoring the thing without receiving bm^k the price, would 
be discharged from the ap|H'al.* It. sometimes happened that 
sturdy fellows, who were In^st suited to this kind of decision, were 
hired to warrant : if this apjH*ared to the justita^s, they might direct 
it to be inquired of jut jut h'Mm, and such champion was to have 
his foot and fist cut otf. The punishment of theft tlejH‘mle<l on 
the value cf the thing taken. No ('hristian man, says Brtteton, is 
to lose his life for a small theft. However, he dtics not specify tho 
degree of value which inaile tlie distinction, as now, helweon grand 
and jK’tty larceny, he only says that a thief eonvict was, aci oiding 
to the value of the thing, either to die, <>r to alijuro tho reulm,. or 
camntry, or county, city, borough, or vill ; or ho w-as to be 
and then rli.schargod. 

It Avas generally held tiial a wife shraild not be ebarged f x 
vh'i, beeaust', being supposed to be under his power ami eoutrol, 
the law, in lenderiu'ss, wouhl not make lier answau'able for a f arti- 
cipfition priifM in the fact with her husband. Vet if she 

evidently appeare<l to make hei^elf an ics-sislaut in the felony, as if 
the thing was found in her own separate eusualy, she wonhl bo 
considen'd as a party to th<? tlieft. (hi the other hand, tlie circum- 
stance of property found in po,ssf‘,ssion of tlio Avife, did not cont'ludo 
the liusbuud so a.s to make* Jiiin a party. Indceil it seemed b> 
dojK/nd upon uieo eireiuustunees, whether a wife coimuitting felony 
t<»gether with her husband, should be considen’d as participating 
in the oU'ence ; and whateva'r privih^ges were alloweil the wife, no 
concubine, nor any of the family, could claim them A woman 
convict, if pregnant, was not to bo executed till she wits ilelivcred.'^ 

Persons conviebal of a felony lionld iK»t bring an appeal against 
any one. The Imv jjronounrxai of Uvmi /r<uf(jilur 
comm infculm, meaning that they vvero disablcil from 
deniigniiig iho duel in prrtof of (heir charge. Hut it was not so of 
a prolKthr or provor, as la* wais called ; for he, though ho conf(.*ssed 
his crime, was not regularly convicted thereof ; and the king would 
grant such a person his life, uiwn condition that he would contri- 
bute to free the country from felons, either per pat/riaw, 

or per fwja.m^ by ctiusing them to fly. A man Avho had thus con- 
fessed his crime, was to apjieal others as accowplices therein. Tins 
sort of accusation was kept under some check ; for if the . pefi»on 
appealed by him was a liege man to some one, and in frankpfwlge, 
ana had some lord who would vouch for him, and he himself was 
willing to put himself upon the country j if ho was delivered and 
acquitted by that country, tlie proyor was to be condemned as a 
liar and convict felon. But if tlie pei^n appealed was in no 
decenna, nor had any lord to own him, and had refused to put 
himseUt upon the country, as he apfwared on the same sus^neious 

^BrtwLISL */W«/. 151b. *jm 
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footinj? with the provor, they theft were permitted to wage the duel. 
So, again, if ho had consented to put himself upon the country, and 
the country had declared him a suspicious person, then, likewise, 
the duel was to be rmrted to. 

If a felon confessed his offence before the sheriff and coroners, 
and became a provor, and still continued, when before the justices, 
to accuse others, ho was to bind himself to convict siich a number as 
he named ; and upon those terms his life was granted him. None 
could admit a man to become a provor but the king, as none but 
ho alone could pardon the pain of death. The jtiuge might do 
this, as the king’s representative in judicature, either by his own 
authority, or under the direction of a special writ commanding 
him so to do in either case, there issued process of attachment 
against the parties apiiealed, and so on to outlawry, if necessary. 

The wbrds of appeal were : A. de N. cognoscens /.v; cstsc hdronem, 
appellat B, de soewUtte, ct latrocinio ; quod ipsi oimnl fnrali 
fWTunt^ <&c.:^ to which the apj)elleo answered, Et B. ifcnii, ct 
dejendit socictaiem, ct latrociniwH, <i-c. Tlio <lue] \va.s waged, ami 
the oath taken in tlie same manner, mutah'fi vmtundis, as in other 
cases. If the provor vanquiehoil one, he was to go on with the 
others. Should the appellee be successful, > ho was not to bcwliolly 
discharged, but, on account of the suspicions arising from the 
charge, he was to be lot out on pledges, unless the justices saw any 

{ )articular reason for committing him to gaol, as if he was indicted 
)y the knights, or other credible persons. In the former case, if he 
could not find pledges, ho was to abjure the realm, or to remain in 
gaol for ever as should the other appealed persons, if the provor 
died before the duel. The provor, if victorious, was to have his 
life according to the terms on which it was promised, but was to 
bo sent out of the realm, even though he Offered pledges to answer 
for him.^ Thus stood the law concerning provors ; an expedient 
in the prosecution of criminals, founded upon the loose state of the 
police, when malefactors were suflferetl to associate in great parties, 
and could not he easily discovered but by setting them one against 
the other (o). - 

Wo have hitherto considemd only the higher ordOr of crimes, 
which were prosecuted crimiftally, and produced cither capital pun- 
ishment, loss of limb, or banishment, perpetual or temporary. It 
follows Uiat i^me notice should be token of the leaser order of 
crinies, which were prosecuted cmlly. Actions founded upon in- 
juries, as they are called by Bmeton (by which are meant actions 
of trespa^}, belonged, as well os the former, ced coronam regis, 
inasuiuoh ns were^^ i:iOfi^Ta paceni domini regis. Ifyuria is 

.(«) These jwtionii were described ia the Mhnvr m "pe«»nal noUoiw/* not es we 
iwuld now tise th& term — meaning actions relating to pensonality — but actions for 
injunea, ooiporeal wt woorgoi^ to the person ; being thus distingniahed, on the 
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delined by Bracton to signify anytlilug qumi non Jim' /?/, Tluw 
injuries ot which wo are now going to }j|Kn»k, were followinl hy a, 
liecuniary penalty, to whuih, according to the naiuro of the cas«*, 
w'as sometimes abided impris<*mnenh An iniury was not only when 
a pemin wag wouinled, boat, or struck, but also when any slander 
was sjwkeu of him, or n /omomm mrmcn w'na made on him. 
Again, a man might snstain an injury not only in his own jx’frson, 
but in the persons of tithers who were under his authority, as in 
IhoRo of a wife or eliihlreu. But though a man might have an 
action for an injury to hi.s with, she could not have one for an injury 
done to him ; for though the wife w.'ng to be defeuthal by the Img* 
baud,^ he was not to ho prijte<*ted by her. A man also might sufler 
an injury when any was done to his servant, or villein, a» if they 
were any way lK*aten,^ aud his Inmotir was thereby hurt, or any 
interruption occasioned to his affaii's ; for otherwise an action for 
beating belongtnl to the servant, an<l not to the master. An action 
for iiijury, or, as it may l»e more proiierly called, an action or tres- 
pass, lay not only ogaitjst tlie ix'r.sou actually striking, but against 
.*dl })i-ocurors and contrivers thereof This action shouhl be brought 
immediatelj', for if the injur.y was tlissembled for any time, such 
delay would bar the party of his action.^ 

Veiilmn- nominni^ or the <letenti<>n of a imminm (now called n 
distress), wjw a subject belorrging to the jurisdiction of of 
the king's crown ; and cognizance thereof \va.s rarely 
allowed to any cxce[it the king or his justices. But liccause rjnes- 
tion.s of distress rcfjuirerl de.spatch, on account of the nature, of the 
subject taken, which warn sonretiruos living auimals, a special juris- 
diction nsetl to 1x1 given to the sheriff, who, in this instance, «lid 
not act in his office jus sheriff, but m jmtilinrmn rajitt, if any 
one claimed a franchise to hold pica de tH fito natnio^ ii w'as nl jufi- 
tilkirim n-ffh, by special grant.^ The title of distre.*^ is |srss< 5 d 
over by Glanville, with a bare mention of the writs diietded to the 
sheriff commanding him to make deliverance.^ The learning ujsm 
this subject had, since his time, been wrought up into sonu? sisjo 
and system ; a sketch of which, as it now' sUkk!, it may lie very 
proper to give. 

The questions arising in this plea related either to the mplion or 
detmtion agaimi gage and pledge. The caption might he just or 
unjust. It was Jmt when taken for a service deUinm by a person 
who ackaowl^ged it to be due; and in (hat ease the taker might 
avow the taking ; bat if the things justly so taken, were detained 

one b^nd, from real actiona, and, on the other hand, from what the oalto 

mixed i«, not real, nor relating to tho pexmn., hut to 

aeiioiis of deb% oontrant^ treapaas to property, real or personal ; detonue, and the 
like. Hie learned author, therefore^ ia in error in auppoang tliai tlnitf of actioiia . 
embraced all aetiooa of ireep^; but only treapaaaefi to tJie |>erison, Tbeae aetiooe 
are.aleo called in the Mirror peraonal aotlomi 'reiiial, because aupptjueii to be agaimt 
the peace, and to partake of lie nature of ofiTenoes, and yet not ermonai, 

»Biactl55, *nidLmh. ^ vide tot 
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agaiuBt ^age and pledge, after security was offered for payment of 
the service, and all arrears (or whatever the cause might bo, as 
damage done, some trespass, debt, or the like), then, though the 
caption might be just, the detention was unjust. If the lord 
defended the unjust detention, and the plaiutitt' had at hand his 
«ecta (a), wlio ail agreed in -testifying in support of the fact, then 
was the defendant to wage his law diiodechnd mami; and if he 
failed in so doing, he was in misericordid to the sheriff (for we are 
now sjjoaking of this proceeding when in the county), and was to 
restore to the plaintiff the damage he sustaine<l by the detention. 
Had ho succoed«jd in making his law, ho would have gone cjuit ; 
tlio cattle would bo returned to the lord ; the phiintilf wouhl he in 
nmeriem'did (but without paying damages) : und must satisfy the 
lord for the service due. 

Had the question been upon the unjust caption ; ns for a service 
which the plaintiff disclaimed, and did rH>t acknowledge l<> he due, 
and of which thcrefoi't* no plea could be held without tlie king’s 
writ; if the plaintiff showed hy a snfUeiont that tlie hiking 
was for a service which ho disclaimed ; then, as tliis was a jmint 
UiKin die right, which in a [iroper iiroceeding 'hy the king’s writ 
might come to he decided hy the duel, or the great assiste, there was 
an end of the suit in the inferior court, and re.sort must have heen 
made to the writ of right, ^ which was the writ that was after- 
wards called a writ of right aur diavhikner,'^ If the lord hud 
seisin per manum tenentiH ol’ the service for which the distress was 
taken, and . upon the plaintiff’s denying it, this was certified per 
patriurn ; the plaintiff was in mincricordid, aiul he was to return 
the cattle to the lord ; for iu this case, as there was a recent sei.sin, 
they could not possibly come to the tluel, or the great assize. But 
shotild the inquest find that the lord had not seisin per imtuum 
tenentw, then he Was to bo in tnisericordid; the plaintiff was to 
recover his dtunages ; the cattle delivered were to remain in his 

(«) SiHJia” were of the court prepared to testify for the It is said 

in FJeta» that the rule which retjuired tLc party to protiuce liis — tvr. . hie s\iit 

or folhoyin^ of witnesses, was denvtsd from the clause in Miigna Chivrta : Kulhta 
liber honio jwuiHur ad lejijem uec ad jumincntuin, per siiuplicem loqiielaitt., sine testb 
bus fideUVaia ad h^xj ductui ’’ {Fkta^ iS?). Whether tliis moatii wiine^ssos who weru to 
be sworn to declare the truth, or trera to l)e oqtaniined as wiiuesses before the jury, is 
not iiuite dw ; iu either case tbenj is a difficulty; Iu the one ease, the iwirties would 
appear choose the jurors i in the other view, juroi's upon evidence must have 
already arisen : thought iodec<l, both systems could l>e united ; and some of the jurors 
testify to their fellow^ jumra : and tills seems indeed to have been the system* As to 
compurgators, they clearly were produced by the party who was to wage bis law. 
That was the origin of wjvger of law, as it was calleil— twelve men being rtxpiire\l, 
as Lord C»ko explained, including the defendaiit, because every trial by o<.>mpurga- 
tion was to ^ i«**y (2 /»«*.) and so. compurgati>i*a were otpial to a jury, 

including the defendant, who was one of them. Thus the defendant himself might 
be one of the comput^tors^ aiuMluis put in place of a juror; and there does not seem 
any dilBoultyin supiHisiug that his *‘suit'^ were examined, as witnesses and jurors before 
the other jurors, and that these gave tlieir verdict on the teetimony of the others.— 
{ Vide tlrst part). This seems the ml origin of trial by jury. 

» 186 . * O. K. B. ler. 



DISTRESS AND REPLEVIN. 


m 


CHAP. VII!.] 

hands ; and the lord l«wi no redress but sonto writ in wfu'tdi ho 
might try the right by the duel, or the great assixe. lu like tuuu> 
ner, should the tenant die, aiul the heir deny the «?rviee, the lord 
might allege against him a recent seisin theretu’ qmtffi ttmmnit. 
tenentis^ if he had seisin thereof a year and ilay Iveforc the teuant’a 
death. 

Complaint might ho made Indh of the unjust (;a|>fion nnd deten- 
tion ; and when the wnuplaiiit wis of this serf, and iIh> dofendawt 
denied both, if one was found b)r the plaintilV and one for the de- 
hanlnnt, <)ne |»arty was t»> he tutWriruiyiui to om% and th« 
other in m m ni'm-tba pn\ft(Uxi vUmunx^ as to (he other. It the lord 
made dcfanlt alter he had waged his law, or had faiUnl in Ins en- 
(leavonr to make it, the cattle were to Vio deliveretl to the plaintitf, 
\vhatev(T might Ik* the event of the Kuit. 

The .‘Jubjeet of re[>levin anil distress will Ik* undi.TKtiwMl better if 
we tiaixi it from it.s cormneneeinent through all its stages. When 
any one had a complaint that his cattle were taken, or dirtained 
against gage and pJodge, he either ap]»H<Hl for a writ iKuninaudiug 
the shcrill' tjtn'td rtphynin /aoku% as we saw in < Jlaiiville's lime ;* 
or made a verbal complaint to the sheriff, who, upon having 
security dv prof^qurndo ])ruper!y given, wonhl, without a writ, pro- 
i.'ced to make replevin. The nuinner of replevying was this: The 
fihcritf went in {KT.son. or sent one of his officers to the place when,! 
the cattle were detained, anil ilemmided a sight of (hem. If this 
was denied him. or any violene..* was done to prevent it, he might 
immediately raise a hue and cry, and apprclamd the ollenders, as 
persons who acted in manifest violation of the king’s pi,!aee,and put 
them in pri.sori. If he could not find the cattle to inaketleliverauco 
of them, and it appeared that tlicy were driven away ; thcfi, if (he 
taker had any land and chattels in the county, the sherilf's officer 
was to take some of hi.s cattle to double the value, and detain them 
till the distress was brought back, which, in after times, was termed 
a iukituf in ndfhcrttarn. if the taker had no land or chattels w'ilhin 
the county, as the sheriff’s jwwer could reach no furtlier, rtMionrse 
mu.st be had to a writ of attachment, as follows ; *SV A. /cfxrUy 
(tc., jMne per mdium H mdvm plegioa B. ipuxl ait. efmimjmf Ukirih 
nmh'is apud IVesimomtsferium, dha, oHiemurm qmif^ crpU (weriu 
ipmtis in eomiiatu, «fn klem B. nan IuUk-I t€mm nec ten&mm-tU', 
et ipm fugftvit d prmlicto ccmiiiaUi, imim ml comiMuni tnum 

in /rawtem, extra potestatem meecomitia, td {(Mdani m tleitnelf 
contra pacem nostram, ni dicit, 

If no opposition was made to the sheriff, or his officer, but he 
was suffered to have a sight of the cattle, ho was immediately to 
cause them to be deUvered to the complainant ; and then he gave a 
day to both parties, to appear at the next county, that tho tak^ 
(who could not deny the talcing against the sheriflTs testiriKmy, he, 
in this case, having the authorify of a record) might show his 
1 rideatUe, vdL L ITit xBnet. 1S7. 
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taking to be just ; and the complainant, that it was unjust. At the 
day appointed in the county, the taker could have no essoin, as an 
unjust taking and detention against gage and plcilgo was considered 
in the unfavourable light of a robbery, and was held to bo against 
the peace, even more than a disseisin was. At the day, the taker 
was to state his reasons for the caption. 

The grounds upon whicli a justification for taking cattle might 
be rested were many. It was very common, in these times, to 
justify under the judgment of the lord’s court, w'here it often hap- 
pened there had been some compulsory proceeding to recover the 
duty in tjiuostion. Thus the taker might say, that jusfe cepit, and 
per vomvhmUonem curke sua\ pro serintio (pmd idem puereiis, et 
tene^i^ mma ei dvbuit, et ei injustk dclimtU ; for which he might 
vouch his court to warranty, if he pleased, and deny that ho 
detained it ni^ainsi gage ami pledge. To this tht‘ plaintitf might 
reply, (jnod tile iojmtk Cipit, el detinuit ; ‘‘because, being sum- 
moned to appear in the defendant’s ciairt to answer for certain 
fwjrviees and cushuns demanded of him, tliere Kn<l he owed him 
no services, and demanded judgment, if he was to bo put to answer 
witlunit the king’s writ, in a matter tljat touched his freehold ; and 
yet, nevertheless, the <lefemlunt took his cattle, and <listrained them 
for a service whi<‘h ho did not admit to be duo, and when ho 
detuantled his cattle, ho refused to deliver tlu^m vt de hoe pradu- 
cii seeMm, which AVfis to consist of credible persons, who were 
piN'seut in oourt.^ If they agreed in maintaining what he had said, 
then the court was summoned ; and if that agreed Avith the sccta, 
then there remained nothing but to inquire Avbether the distress Avn.s 
made by judgment of the court, or by the lord’s oAvn voluntary act. 
If the former, then the court Avas in miserieordui, for its false 
judgment \ if the latter, then the lord was in misericoi’did ; and in 
Iwtn cases the cattle remained with the iMjrson to whom they had 
been dolivemd. If there had been no proceeding in the lord’s 
court, and he ju8tifie<l for service due. thou they proceedM as before 
mentioned, observing the above distinction, Avhero the service 
demanded was a question of right, and where of recent seisin.'^ 

The defendant might avow the taking to be just, because he had 
a freehold in which neither the plaintitf nor any one else had a right 
of common, or other casement, and yet the plaintiff had put nis 
cattle there without any right, and therefore he took them ; though 
he was ready to restore them, if the plaintiff would abstain from 
the like tarespasses, which he refused to do. To this the plaintiff 
might repljt that the taking wap unjust, because he had a right to 
common there, which he was i»ady to show as the court should 
direct ; and therefore it was,, ffiat he would not find pledges to 
obtain a release of his cattle. SVhen the suit was brought to this 
issue, the coimty ^urt could priceed no furthw in it, and the cattla 
were to remain with the perso^to whom they had been delivered. 

*Bnei. 1671 n 
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If the plaintiff still peraiste^l in cxereisin" the right, the <iefemlant, 
conUl he not otherwise defend hinnsclf, might liare an nssbe of free- 
hold, or the plaiutifF an assisse of eoiniuon. 

The defenotnit might any, that the taking was jnsf, becnitiw he 
found them (himmjml /amtui, or doing damago in his hmd, ami 
therefore he impounded them, as by tlie law and eustoin of the 
realm he might do, till satisfaction was made him ; that the plain- 
titfwouhl not make satisfaction, nor give scenrily for it; nor did he 
demand them niH»n gage and plwlge ; or, if’ he did, tliey went 
tendered to him ; and of all this the defenilant was to pvtHluee hi« 
ftcc(a. If the plaintiff meant to deny the wlnde, he was to 
it (htr so Bracion expresses himself, as if he considered the plain- 
tiff, in this situation, in the light of a de fendant) (mt Ityein. If Inj 
meant to reply to any particular parts of the *lefendant’« anKwer ; aa, 
that though they wore talw'n lawfully hy the defendaTit., yet they 
were detained unjustly against gage and' pledge, for he camo witli 
oilier credible persona to the defendant, and otfertsl to make 
amenils. which he refused, and still detained the cattle ; then, in 
either of these cases, he was to produce n sutlicient sn'ta : arnl if 
the defendant meant: to deny the w'holc of the reply, he was to wage 
his law; so that then law would Ixj waged on both sides. If tlie 
jdaintill denied that any ihunago w'as done, or that any was shown 
to him when he teiulcred amends, then the dcfemlant was to pro- 
duce a to pnwe tliut he took them cfawan/c /cafutufJ Where 
a defciulaut justified for service due, if the plaintiff said there w«« 
nothing in arrear, and producx'd a sufficient wv /o to prove it, tho 
taking lieing thus proveii unjust, the defendant c<ju 1«1 not defeml 
himself per /ege/n.- 

If a servant had taken cattle in the absence of hk lord, «nd„ 
when they were afterwards dcmandc’d of tho loi\l, he refused U> 
deliver them upon gage and pUsIge, then they were both liable, tho 
one for the caption, the other for the detentiott ; and if he avowetl 
the caption, this did not free the servant, but IwtU of them becaiiio 
answerable for the servant's act,^ When the cattle had been once 
delivered by the jinlgment of the county court:, tliey were not to Iws 
taken for the sajiie cause, till the suit was detennined ; and if anv 
should presume to take them again, it was considereil as a breach 
of the peace, and there issued a writ, stating specially what bad 
b^n done therein, and commanding the sheriff, qndd fmbem cvrum 
jmtitmriis ad primam amimni, <£*c., corpm ipsim B,ad respond de 
secundA capiione, <i&c.,or the party might be heavily amerced in the 
sheriffs court, corom te, et eoram f^tct4orum corotm 

nostrte, ut oastigeUio ilia in casu censimUi cdiis timoreni tnbuat 
delinquendi, as one of the forms of this writ expre^ it. This 
second caption, or, as it was afterwards called, reoapUm^^ as well 


i Bmetw 158. ^ Tbid. 158 b. 

* This ynit of Recaption i» anitl by ilie O. K. B. to, 
we see it wias at ibe conuiioii law. 


be hj ibe Siai* Marlb» C/ iiL, but 
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as the first, was to be proved by examining the BecUi produced on 
both sides.^ 

Sometimes clmttols were demanded under the name of averia ; 
as whore any one had begun to hedge, or raise a fence uiwn another’s 
soil, and had brought a cart, horses, and tools there ; if those wore 
detained against gage and pledge, the question might be brought 
into the county court, in the above way. But here, if the plaintiff 
said the hem was his freehold, the jurisdiction of the county failetl, 
and reeouiw must bo hud to an assize of novel disseisin ; and in 
the mtjaiitimc the things were to bo returned.'*^ 

Thus have we travelled through the learning and praotice of the 
rcigii of Henry III. It is with regret that we’ must here take leave 
of an author who has been our constant and faithful guide tlirougU 
the intricalo paths of this long pursuit. From the time we are 
deserted by Braeton, we are loft to make the remainder of our in- 
quiry with such iuformatioii as cat! he collected frorn many different 
sources. Instead of having the whole of the law of any particular 
period laid open to our view in a systematical manner, we must ho 
content, except in a very few Instances, to pick out the following 
j>art of our mirrative from statutes and record's, year-books, ami 
other compilations. 

It appears from the investigation which we have just been mak- 
ing, that, notwithstanding tho civil commotions of this reign miglit 
I)erh>q>s, in some particular cases, interrupt or suspend tho full 
execution of the law, the learning of it was advanced to a veryhigli 
degree. The groat pains bestowed by llonry If. (a) in e.stabHslu'ng 
our law, and improving the administration of justice, enabled it to 
take deep root, and support itself through tlie reigns of Richarrl 
aud John, though not assisted by any particular regard from those 

(h> Tbei-o m no ovklmico tluvt ho or any other of the Xorman took any interest 
at ftll in the kw or in the tuiminiHtratum of justice, utherwUo than as a istiuroe of 
revenue or a meuna of oppression; and it haa be»m shown elsewhei'O, and is indeed 
author himself ©Isewbero ob to John^ that the only interest they 
took in the nubject U to be ascriVnad to those motivos. All the iinprovoment^^ in tho 
law and the adminintratiou of ju«tiee in ihe^te times will bo ioxmd to have emanated 
from tho -able men who were api:>oiuted to the ollico of chancellor or justiciary, 
eapecially the celebrated OknvtUo. The juatices itinerant were sent laot only to hear 
pleas of the crowu .and common pleoa, but to aascaa **talliagea’* upon the teimnta of 
the king'a domeanosj aud collect fines and amcrccmenta and other ifttmtees of revenue, 
and their cxocutiouii and oppressions were often so infamous and intolerjuble, that 
their approach was dreiule^l; and in the year 1201 (45 Hen. we find from a con- 
tempow*y clironiolcr that a county remonstrated a^hmt their coining^ because seven 
yeiirB had not eU{v^»ed since their last visit (A i. 405), As regards the 

lulmiuistraiioh of justice in general, in this age, it certainly ha<l attatne<i a certain 
degree of settlement and x-egularitv. Thus, for iiisfcanc©, that separation of the law 
from the foct^ and thaidistiiiotiott of the fxmotions of Ibo jury and of the judges^ which 
form the foundaiiou (as Sjr J. Maokinh^sh observes) of our system^ hati l^ome well 
understood. Ih the theu^ is an entry in the 6 l^chard L, that 

^‘subjudicih'^s ISoet contentio fult, citmm carta prai^heta debet teuere retsua puerum 
<iue 4nfiw enUtem ” {PtaCn JL^r. 5^ War. femp. A«VA, /,) And again, in the fourth year 
of king John, the jury».u|>on on inquisition, dedai^e, *''non pertinet ad eos de jure die- 
oernere** (Pfac. Afar, 4(1; htinc, 4 Jakan.) Veritas hal^da eat in juratore 

t/5<A 
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monarchs. In this reign it had aeijuireti a siahilitv, which with- 
H\jood every discourageuKut and check from the tnVhuleneo of Urn 
times. 

The study of the civil and canon law had oontHhufed to further 
this improvement, a.u<l to furnish eonsuUrrahlo aeeeK»i*>i»s hoth of 
strength and ornameui. Those two laws, lasides exoiting an 
emuhitioii in the i>rotes>ors of the etunmon law (<,» cultivate their 
own municipal custojns, alTta'ded from their treaKUi’cs ample means 
of doing it Much was borrowtHl from thenct?, and ingrafted on the 
original stock of the common hnv. Jhit the manner in which this 
was (lone is very naiiarkahh*. Though our writs and reoi>rds aiv 
in the language in which the llonjan a.n<l js'kniiiieal jurispriuleuco 
were written and tatighf, there is not in either the least mark of inii- 
tatiori ; the style of them is jicculiarly their own {a). The use made 

oi in juv3ict=T. Viiletur Umu^n quM fvHiriM 

osjTii Uu »*rty \ A ; i*x 

tiiuii h('e juii/vinm. cum ik^i jmJkuum juKifmu ittUiHniu 

ct r*Ml<lcrc^ dili^cutrr ct juntt^inuu in 

K«^ vi'nt.'ticuu tnti, ct curum juMum ttil jutbVium vcl ffitnntn'' i/fmvttoi tit: 

liK iv. jp. “ Item jTthttcjittruin pertimu 

itd pufftiiirt jiiiftA ncTJtC'JjUic probitai ;»{#<!. juplieium cx;ut»inaro plcbttrl iVtc 

ttnn, t«t tlict'i jiuatomm, i>t HA*ctirc |Mjnswjt priNreticH? jufh'cium ) ♦St:> Uu> 

;nhiuuktnAli*>u uf jnMicc h ul bcoune so far reguf^tr thnt ui ^rtlcrof 

air^ritly CAiibiislHAb titAkrj4 inctitiuiji M c<*nu**cl>2, ituti 

a»»v<Kutcs In Uui reign Hvnry Hi. (/k HU. v. ftp). HH AncI 

ii»*sn* hit( tn m prttvtMl 1*y an entry in that irsga 

njpwu ihe r^>n> : ** Ant?!!, tic 8fnicU> M irJinn venit et mnf Jivit j>»u KpiM;o|w> trt. 
fnit ativi>tmuM ; et in rxut-eneoriiin c»n*t'’>«Hi!ttur (/’kxc. Ah\, IT, 7 ; AVwr. r^e. 

2’A Umjf. t5‘2 fl(fh Jf/A. But, f»»r all HH#*, tU« adnunktration of jvndicc WiiA far 
irmn In ing tvs yet ruiuly ( Htaljllwhtiwi in point ut pnrUy *»r in*]wtn».H*y. ttmil it tvaw stiH 
In tln.‘ groa^est |xn verHimi and c<»iTUptif>n, arisifing from the- iijfhiejtcr ritln^r of 
the .'44>vcrt ijga or povvcrftd pcistn)**, iu»fumux;h that hx,»d rcj'rfNit^dly in reign tiii? 
Vidrinifs thtemed ii jnjooA#<iiry u* apiMdiit knight** t** go round Hjth tli^< itinoriuxf ju^ticcidt 
itji */*>«crv^c »iid report h^nv they udminUteiv^d the h*w. Ar* tvlininihltcj ilhi^AUxtinn nf 
th« Htate iff the «<Iinini*tndion «,d jAi^uce in th.it ;igo fdford^vl hy the foJhcA »ng pfi*c*- 
Kige from on« of chronteh*^ Tht* chrnnk'kr *i#tuU*4i cs^riaui 3jijnri«^#i vt hleh xhn 
tihhx'y <tf *St htvl from 8ome |x^r«oti u«d«5*r ihet |*r(d<H:Au?« of nit*5 

M.uifRck hvj Uiengi«?H an thu** : Nee ^tpiicApnsim jnik vd uHioxtiw 
r4itA> Johann Kcgitn tateriirnaj ct poivtunu^s oijiincrc. Quinfuito inctu^ *1 per- 

mxxiiftio ipMxiJsf Johnnni^ A»xij«iinn JmtJoiAriorlfn <2t phuitiitithiin ftdvocxvUjrstm {quOH 
3!lanc{ imrmUtve>k vul^varikir Ap|>i'lknn5«|i ora pe-nitu* *4>inravH> nt msdto 
oportuit Uonx- Wmjxdmurn tsjnc edbrixtm (vi^um <ft fini/th^tnhini) 

eoum e^tfrtnoneui x^uerehnn in j^i#arnii pr<>pm €oram Jn«tkdxsHk imo <;f4’am 
Beget Ei |*roU'«tati miit Jtti&tkmrji, mcr^lim hi »nr«i? dkti» ,l)oiin WSk 

lielmo fpuxi duo tunc t4jm|>ori« m regno dofriinabantsir^ mrnim 

liuwtiiia ot Johaimen Matnicl, contni q«o«, mm ^mloWnt xs^lit^rnUoim** (MaU. 
iHd.. p, 1077). Thai i* to w^y, that they d^rM nut do jus»l*ei^ Hgijtitnft tbern, 

(a) It hf contrived that this h im error. The v^ry idc^ of mmh fixed, formal rcr^ini - 
fiitcs of actions jh ovideftUy borrovred from tli*> of the Eot0«iit kw. Thch 

whnk style, in their severe compreswed brevity, ii* evidently fram^id ufxm tliosio 
Kiodels, and in many there m an exact conformity cvc?jt in exprcaaion* 

for instance, those well knovm and eisiictitial word« of the writ of tmpaes : **iti 
et armia ; they are evidently borrower:! from the foimded upon the Lt^ 

Jiilki ae to ri. A leartwl author, in au interesting note on the uubjs^ci, dtea from 
a P'reoch mritersoine inatancee of wiita used in FWneh omii# m order to *how a 
French origin for the system- The write cited, boiveyer dlfTb^ and narrative iu 
tlieir aiylc, are a« unlike aura m jpoessib!#, ami, moreover, were evidently only French 
i^apiationa of the Boman ueagee, Oure adhered tatr mote clcawejy to the 8<nnaii|i 
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of the civil and canon law was much nobler than that of borrowing 
their language. To enlarge the plan and scojmj of our mtinicipal 
customs ; to settle them upon principle ; to iinpiove the course of 
our proceeding ; to give consistency, uniformity, and elegance to 
the whole ; these were the objects the lawyers of those days had in 
view : tmd to further them, they scrupled not to make u free use of 
those more refined systems. Many of the maxims c»f the civil law 
were transplanted into ours ; its rules were referred to na parts of 
our own customs ; and arguments grounded upon the principlo.s of 
that jurisprudence were attended to as a sort of authority. This 
was mt)re particularly so in what related to i>ersomd property; 
wliilotho law of descent, the inquipr par fmnam, })urgation, wager 
of law, and other parts of our judicial proceetlings, seem boiTowed 
from the canonical jurisprudence. 

A considerable accession hod been made to llie original (?anon 
law contained in the Decrelum of (Jratian by the publication of the 
deetciah of (Gregory the Ninth, wliich happened during this reign. 
This must have given new vogue and reptitatiou to canonical 
studies ; and, no doubt, encouraged the cojtuaentators of this ago 
to pursue their inquiries, in that way, wjith more freedom. Tlie 
application they made, whether of the canon or civil law, in treat- 
ing subjects of discussion in the law of Englutid, is visible from the 
account just given from Bracton. To consider particularly, 1k»w 

originalrt, and the learned writer alluded to eritlently thought that our writs were 
Koinan origin, for he tbu« ooncludee hie elaborate note ou tbo subject: of the 

eai*Uo8t rolimuneute in foreneic ecienco w;vtt that of eliwsifyjng the varii.»u» subjects of 
litigation, and allotting to each cltisB an nppi^.»priateybrma/(e of c<»mplaiiit^ or chiirn — 
a method devised with a view, probably, to the more certain dcfmitiou of the nature of 
thoao injuries for which the law adbrded redress, and perhaps aIbo to wire the tnaibl© 
of inventing new modes of e;xpressioii for each particular cfiwe of wrong n^i it arose. 
Whatever the object, it is certain that such wjis the pmctice of ancient Home, and 
that from a period almoat as Ciwly as the formation of the laws of the Twelve Tables 
( lib. i. tit. 2, Cic. |)ra Roi^c, Com^^ c. viii.) ; and so severely were these fonnuhn 
observed, that axiy deviation from them was fatal to tlie cause. This strictness 
evidently tended to injustice, and wc accordingly find tlmt it was batjished from the 
Boman law by Constantine, who al>olished the judicial fortnidm {Quint,, lib. vih 
iii,). Yet form was not altogether extirpated. Certain genet al tlistributions of the 
subjects .of litigation were rocognised xuider the title of areio?fs, and cotisidorable 
attention continued to be paid to the frame and wotxling of the complaint lib. 

iv, tit. 6). When, therefore, we find the mdo judicature of the nations who were in 
possession of Europe at the Ml of the Roman Empire exhibiting, at a very remote 
period, the same contrivance of fixed judicial formulte, w*e are naturally loci to refer 
it to imitation either of the ancient or more mo<lerii system of their predecessors ” 
ijSt€/>Aen$ tm Pleading, note 2). It is impossible not to perceive that the leomodi 
writer was of oixinion that onr writs were derived from the Homan law, and that his 
opinion was correoh They were, it may bo added, issued imder the Romans by the 

S rcelor, and ours were issueil by the chancellor. So the whole system of pleading was 
orived from the Roman laer. Bracton has a chapter devoted to it, headed De Ex- 
ceptionihus,’* a phrase borrowed ftbm the Pandects; and he uses the phrase ^Hitia 
cuutestatio/’ whioh is taken from the clvfl law, and means, in subsUnoe, an issue. 
The terms used in pleading— narratio/’ or ^Mntentio/* ‘‘cxccptio/* ^replicatio** — 
were used by the civilians and canonists (i%., lib. xliv. tit 1, s. 2 ; Corv^ /as. Canon., 
Ub. iii. lit. fi2). Thus Bracton says : Us<lue ad litem contestatioiieti:i, scilicet quous- 
quo fuerit prmciso responsum intentioni petentes, et ita quod ton^s se pbsuerit in 
aesisum/* (172, a). It is obvious that Bracton had the right idea of the real prao- 
tical object of plOadihg^viiL^ to eUminate and define real point in diSpater 
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much of tho latter is imlebted to thtw two systems, either for it« 
origiu or iniproyemeiit, would leatl us ioto a larger tiehl than our 
present design coxtld allow. It seems to l>e an object of a septirate 
consideration ; and might, perhapSj make a proiier np|[>eudnge to a 
History of the English Eaw. 

Tho Bt^ok of Feuds W!is pnblislicd during this king's reign, about 
tho yeiu* 1152; and the particular customs of Ijiombtirdy fut to feti^ 
began to be the shindurd and authority to other nations, on accoiiut 
of the greater |■e^inc*mcttt with which tluit kind of learning had boon 
there cultivated. It is proltable that compilation waS known hem, 
but it does not appear that it bad any other effect than induencing 
our lawyers to study their own tcnimrs with more diligence, and 
work up the lesu ning of real property with much e-urious matter of 
a similar kind. Thus, tenures iu Etjgkuul c<>utin\icd a I'SHailiar 
sj^cies of feuds, partokirig of certain original qualities in common 
with others, but, when once established here, growing up Avith a 
strength and figure entirely their own. While most of the uatious 
in KurojH* referred to the Book of Feuds as the grand ccmIo t)f law 
by w'hich to correct and amend the imperfections in their own 
tenuie.s, there Is not in our law-lsvoks any allusion that intiinaies 
the existence of such a body of ctmstituiioua Tf) trsu^ out the 
afUnity between the Law of Feuds which prevailed with us, and 
that wiiich governed in l.<oinhurdy and other fsirts of tho continent 
inhabited and settled by the German invaders, would Ik; a subject 
of very curioms inquiry; but this likewise, for the reasons before 
given, must be jiassod over in si fence. 

As study was encouraged, and tho learning of tho law iwlvanced, 
a curious anxiety to improve imjKjrcCfitihly led to refinement. Tho 
schohistic logic of the times wa.s uffectod hy all jwirsons whowishtsl 
to have the api>earance of learning. The law, a dis}>utatioua 
science, naturally adopted the prevailing fashion, and our courts, 
like our universities, were filled with subtlety of arguiucnt and 
captiousness of exception. In tho reign of Henry li I. this rage of 
minute refinement had infectod all branches of the law, and niade 
almost every part of our jurisprudence in tho highest degree 
artificial and wraplex. 

Having taken a view of the law m it stood in the fiftieth year of 
this reign, it follows now tliai wo should ruention tlio statutes made 
subsequent to that period. The first, of l^teso is the ximmt pants et 
cenmm, made in 51 Hen, III. stat I, containing many provisions 
on the subject from which it is entitled To this statute another of 
the same year, entitled Judicium pillorm, may be considered as 
supplemental. In the same year follow two statutes relating to the 
days of appearance iu court, which deserve more jiat' Bkgeamnm- 
ticular notice. .The first is entitled, Dim communes iwfeiwno®. 
in ibanco, gener^y in all real actions ; the other is entitled, 
communes in banco inplduidio dolts, Th^ two acts affoid us the 
first opportunity of speaking particularly concerning the days 

return cS writs, and continuance of proceedings, in tetto. 

. 
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W© have already seen that writs were retumable at certain 
stated days in different seasons , of the year.i These returns, or 
termmi ad qvm, when they fell very near together, collectively con- 
stituted a period of legal business, which was called generally 
minm^ or term, during which the returns were seldom more than 
seven or eight days distant from each other. It has not yet 
appeared that any precise rule was settled, by which a writ was 
required to be returnable at any one of these stated days in prefer- 
ence to another. Indeed, in the early times of our law, there does 
seem to have been some difference between the length of time 
allowed to persons summoned. In a law of one of our Siixon 
kings, it is directed, that if the party dwelt one county off, he 
should have one week ; if two counties, two weeks ; and so, for 
every county a week,^ The same is laid down by a law of 
Henry I., with a restriction not to go beyond the fourth week, 
vbicungue fuerit m AngUd; but if the party was beyond sea, he 
might have six weeks.s 

There is no intimation, either in Glanville or Bracton, of any 
such rule prevailing in their times. It is not, however, nnlikely 
that the returns, in the time of the latter, might nearly correspond 
with the scheme laid down by the statute of dies communes in banco. 
But this act does not give us entire satisfaction on that head ; for, 
being only a direction to the justices in banco how to fix the 
returns of process which they issued in consequence of the return 
of some other writ, we are still uninformed as to the rule that 
governed in the return that was to be affixed to original writs. 
These, we know, might be obtained in the office of the clmncery 
any day in the year. Whether they were made returnable at the 
pleasure of the clerks who penned them, or at the option of the 
purchaser, as is more probable, or whether a cerhiiu rule subsisted 
in the chancery office on this head, we are not able to collect (o). 
When the original was once returned in banco, the rule for making 


(a) It appears that there had been a fixed period of fifteen days substituted for the 
variable period formerly allowed for appearance^ in order that the defendant might 
know when he was bound to appear^ and that the plainiifif might know when there 
was a defikult ; further {m appearance in that age was personal), that certain 
days were appointed for returns and appearances, for the convenience of the court and 
the suitors. In the Minvr 0 ^Jndice It is said to be an abuse to summon men without 
living them reasonable warning lipon which to answer (c. a. 6), and in the chapter 
ae6<^bi&g writs, it is observable that no return dav is mentioned. In another aiiiicle 
it is said that after fifteen days no default should be allow'shie (c. v, a 10, art eviU^h 
ihd that ill Alfred’s time the process was hasted* *” from dw to day — that is, that it 
tan on^ <fe ^ in diem, without any arbitrary retum^days. The original practice, no 
doubt, was to allow a reasonable tune for appe«ututce, and reckon default^ if there was 
no mioin or oxeme, upon nonsappearanoe^ on the lapm of that time* But in course 
of time^ Sppearanoe being persona)* it became convenient to fix spedfic days for ap- 




of pwtoBfl appemaeft, »ad, vh^tta appearance ceased to bo pentpaal. 'were 
oi^ aa iuconTonience^ and probably would have disappeared, but for tne trawdiy of 


1 VitU (|Mt& T<d» b 
* c. Id. 


* iMtcs c. 93. 

Vide Speba. o» 2^ a. 
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the return of process ujwn it, and process upon that process, vi*as 
as follows. 

The statute of communes dies tn imnco <Urecl8, that if a writ 
came (according to the Imiguage of those tittu*K, or, fts we should 
saj' now, was returned) i» rtciahts of l!>t Michael, a day should he 
given (that is, the writ which issued iijxm it should he returnable, 
anil there should he a jmrtibtm) is cx^fftbts of St Hilary; 

it m ffuimletui of St Michael, day should Ijc given ia (/umdemt of 
St Hilary. If a writ came in tlm'C weeks of St Michael, thiy w^aa 
to he given in m^mfino Punticationis; if in a month of St Alichtwl, 
in ocUibis Puri^cafionis ; if on the morrow of All Souls, in t/mn- 
dend of Kasler; if on the morrow of St Martin, in three wtvks of 
Easter; if i« octfibis of St Martin, in a month of Efuater; if in 
quimleiid. of St ])Iartin, in five we(?bs of Easter. Ther<!> was a 
special day given in cmstiiw Ascenskmis, which eauhtervails (saya 
the act) the same as in five weeks of Easter. If a writ ean»e m 
iK'tahis of St Hilary, day was to Im; given ockdm of the Holy 
Trinity; if in qunufend of 8t Hilary, in qttimlmd of the Holy 
Trinity, and sometimes in ernstino of St John the Ihiptist ; if on 
the morrow of the Furifieation, in tfcasimo, or in otdfdm of St John 
the Baptist ; if in- fK'ttfbis of the Purification, in quindemt of St 
John the Baptist; if inquimlairioi' hkister, in Oidabis of St Michael; 
if in thrw wrecks of Easter, in quindrnd of St Mi<jhael ; if iu a 
month of Easter, in three weeks of St Michael ; if in five weeks of 
Easter, or on the morrow of the Ascensiorj, in a month of St 
Michael; if in o>'fobis of the Holy Trinity, on the morrow of All 
Souls ; if in quindeiui <»f the Holy Triruty, or on the morrow of 8t 
-John the Baptist, on the morrow of St Martin ; if m ocUddn of St 
John the Baptist, in tK/obin of St Martin ; if in quindeim of St 
John the Ikiptist, in quindend of St Martin. Such is the manner 
in which these continuances eonncctetl one term with arntther. 
The returns that intervened between the issue and return of a writ 
were generally eight or nine, and tl»e space of tuno about five or 
six months.^ 

If the process in any of the many actions which we liave con* 
sidcred in the course of this reign was compared with this scheme 
of continuances, we should then see what a length of time must 
often be consumed before a party could be brought into court (a). 

any once »ii4 eApedulIy by Attd tb.« 

uadler <H»mideratioi>^ ihongh one of wbbdi link m not of 

rocord, and po»«fibly not acts of |!^Tlbitinont at yot obto-Stnsd i» nm fm 
Chm. o* viu). ^ewe reiurn^ya wore modifim Ijj 1 4# e, lux., »«d aboUtrbod 

by the Uniformity of Froeeiie Act;^ 2 ft 3 W* 4, c, sptm. 

(a) And there cm be no doubt that ell thin elaliorate tfpftem of procom had hem 
devieed by aetute and eerrile biwyem for Uie mtrr© pttrp'>«c «f creating oeoaeioa for 
Ittriber feee at mch eace^wdve of the procem. For, be it obaerved^ that etsery 

* How tbe*« differ from tlie (em$ In fcwitier timer, ride ante, roL 
that in the time of Ohutnlle Miere were the three tdlowieg r^tuni* m Eamt tt^rm 
I» jwf ociahaM c4auH Pmekar^a erar^ino oetaUe 

if4er^ cfdtmb in ^indedm dftx Ofamr, Kb* i e. 6, 13, 1& Yttie am BpAm, 

on Temx 
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We shall content ourselves with one example, namely, the process 
in a personal action, as given by Bracton.^ Suppose a summons 
in a personal action was returnable in octabU Michaelis, the 6th of 
October, the process of attachment issued upon that would be 
returnable in ockthis ffilarii, the 20th of January. If the party 
did not appear, there issued a second attachment meliorea 
pJ^ioa returnable in ockihia Tviniiatis, the 19th of June. If he 
did not then appear, there issued a writ of habeas corpus to take 
the body, returnable in crastino Animarum, the 3d of November. 
Thus ended the solennitas att4ichiame>iUmim,, and so pjissed away 
a full year and almost one month. 

If the sheriff returned upon this last writ, as it was probable he 
would, non est inventus, they- then resorted to the process of dis- 
tress, and a dis^rinyas per terras et ealallxi would issue, returnable in 
tre^ mpiimavuut Paschee, the 8th of May. If he did not npjwrnr to 
this, there issued another distringas, returnable in quindend Mi- 
ch^Us, the 13th of Ojgtobor. If he did not appear, another dis- 
tringas issued, nc guts rnanurn npponai, returnable in quindtnd 
PLihirii, the 27th of January, If he still did not appear, another 
writ issued for a caption into the king’s hands, returnable in quin- 
dend Trinitatis, the 26th of June, or in crastinx) 8ti. Johann is 
Baptistes, which happens sometimes on the same day. And here 
ended the distress per taros et caiaUa, and the space of one 
year and more than seven months ; so that the whole of this pro- 
cess, frojn the return of the summons to the return of the last 
distringas, would continue two years and more than eight 
months. 

This is the utmost length to which the above process might bo 
extended if no essoin wjrs cast ; but if any essoins intervened, and 
they^ were managed with dexterity, particularly if the parties could 
essoin simul et vicissiin, the appmrance in court might bo still 
further protracted. Delays were not at au end, even after apj)ear- 
ance. In real actions, we have seen how frequent occasion there 
was for summons and resummons, upon all which essoins might bo 
cast. In all actions, whether real or personal, there wore writs of 
venire, and other judicial process, together with dies dati partihus. 
The delay that might be procured by all these must have - placed 
the issue, judgment, and execution at a great, uncertain, and almost 
unlimM distance. 

Judicial process, like a venire, which issued merely out of the 

writ mmnt afm^ and thereforo tlio mom writia tbero were, the better for the king’d 
revenue^ whicl^ m already ob»erved| and as sug^ted by Irt>rd and iiinied by 
tbe author) gr^i object ol the interest^owu by the Norman dovereigns in 

the adminiatraiion pi Justice. It 'eras, as Lord Hale obserreSt the rapaciouB tfUd xm- 
scrupulous John who showed xnoei attenti^ to the subject^ and ^ere be little 
douU that this lengthening and elaborating of the process had its origin in motives 
of that kind« and that tins ifystetn it was which was ^uded to in Magna Charts^ and 
is repeatedly complained of in the Mirror, as tending to Justice — the delay bk fact 

often amounting really to ebtamf, 

‘ Vidrani^ L 480^ fcc. 
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record, mi^ht not perhaps be consideretl as strictly within the 
stotute, which, in the terms of it, is literally coufinetJ to the issue 
of a writ ujx)u the return of a former. It is, tjierefore, not ini- 
probable that, in such cases, the justiws exerciscnl a discretion to 
shorten tho interv.als of I ho coni i nuances, in the same manner ns 
we know they had, very frei'ly, in lesseniujr tho ntunlK*r of thein,^ 
At any rate, the return of a veatt'C for sununontn^ juiws 

must have been accomniothUerl t« the seasons witliin which such 
trials could l>e hail. Tlio difs ditlits, wo know, was left not only 
to tho discretion of the court, but totbo vleciion of the lau'ties*; 
hence dtc-'i toao'js, and </iVs d’tfas <Y>wscasM jHtrihim, 

In general, however, the }u.stu*es were tied up to tho limes pre- 
scribed V>v the statute. This pna.luceil great incsmvenienco, to 
remove which the legislature iuterjx'sed Indh in this and the folloiv- 
ing reign. 

In the very same year an act was passed, by which the writ of 
dower was made an exception to the alxive scdicuie of coutinuaucifs ; 
for, in that, days were to he given at mudh shorter intervals, in 
order th^^twidoB^s might not be delayed in recov<*ring the mainten- 
ance which the law had provided h>r them. If a writ of dower 
came in (Khdm of .St Miclniel, day was to lx? given only to thif 
moriiov of All Souls ; if in tjuindrnd of St Michael, to tho na.»rrow 
of St Martin; if in thre<! weeks of St Michael, in of St 

Martin ; if in a month of St Michael, in t/Hindeno of St Martin ; 
if on tho morrow of All .Souls, in orhibw of St Hilary; if on tho 
morrow of St Martin, in qnindmd of St Hilary ; if in orfahifs of St 
Martin, on the morrow of the Purification ; if in ipnndtnd of St 
Hilary, m octnhh of the PurifientJon ; if in ocUtlm of St Hilary, in 
*jiimdeml of bkister; if ia quiwiend of St Hilary, in three w'WKa of 
Easter; if on the morrow of tiu! Xhirificatiou, in a uionth of Easter; 
if in ootnhw of the i*urification, on the morrow of the Aw^ension ; 
if in quindaul of Easter, in otdohm of the Holy I'rinity ; if in three 
weeks of Easter, in qumditni of the Holy Trinity ; if in a month of 
Easter, on the morrow of St John the Baptist ; if in five wix’ks of 
Easter, m oc/«5ia of St John the Baptist ; if on the morrow of the 
Ascension, in qumhnd of St John the Baptist ; if in ocialm of the 
Holy Trinity, t» mtnhm of St Michael ; if in quimhnd of the Holy 
Trinity, in quiwitnA of St Michael ; if on the morrow of St John 
the Bkiptist, in three w^'ks of St Michirel ; if in oct<tbi$ of St John 
the Baptist, in a month of St Michael ; if in quiwiend oi St John 
the Baptist, then on the morrow of All Souls. These intervals, m 
may easily be seen, were much shorter than those apjwinted by the 
former statute to be observed in all other actions ; we shall find 
that many other exceptions were made thereto in succeeding par- 
liaments. 

These are followed by two statutes concerning the exch^wr, 
both passed in the same year ; the first is entitlm He Hieiriciwm 

* ante, voL L . 
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Scaecarii, the other Statuium de Scaccario. The former speaks of 
the damages sustained by the commonalty of tho realm througit 
the wrongful distresses which had lieen taken by' sheriffs and other 
bailiffs of the king, for the king's debts and for other causes. To 
remedy such evils, the statute ordains generally, that when a sheriff, 
or any other man, took the beast or another, the owner of the 
beasts might give them their feed without disturbance, so long a.s 
they were impounded, and should pay notiiing for their keep ; nor 
was the distress to be given or sold witlan fifteen days after the 
taking. It further or<laias, that no one shall be distrained by the 
beasts that plough his hind, nor by his sheep, so long as other dis- 
tress or chattels can bo found sufficient whereof to levy the demand ; 
which provision, as well as the former, luis been construed to extend 
to tho distresses of private persons as well as to those of the king. 
But this exception of beasts of the plough and of sheep seems not 
to relate to cattle damage feamnt^ which were still to lx? taken 
according to tho old custom of the realm. It was moreover required, 
that all distresses should be rejisonable, and according to the value 
of the demand, 'J’iio remainder of this statute, and the whole of 
the other, is confined to the collection of the king's debts, and the 
accounting for them in tho exchequer. After these statutes, in the 
same year, follows the Dictum dc Kmilworth, and then the statute 
of Marlbridge or Marlborough, 62 Henry III., containing some 
Xirovisions of a miscellaneous kind, which deserve more jiarticular 
observation. 

This statute was made after the long contest between the king 

statute of and his barons hod subsided, and the nation begau to 

Mttiribridge. breathe from the disorders of civil war. During this 
period, many abuses had prevailed, some of which it was intended 
to remedy by this statute. 

Of all tho oppressions that were felt from the doctrine of tenures, 
none bore so hard upon landholders as the claim of wardship (a). 
Many devices had been practised to defraud lords of this valuable 
casualty. One of them was this : A tenant would, in his lifetime, 
infeoff his eldest son and heir, being within age ; in couscpuence of 
which, as there was no descent of the land, there could be no ward 
of the infant in case the father should die. It was declared- by this 
act that no lord should lose his ward by reason of such feoffment. 
Another way was, to make a feoffment in fee, reserving no rent, 
but supposing the feoffer to be satisfied for a certain term, which| 

{a) ITuder which their chil<lreu wore committed to mere direDgero. The following, 
tor luetimee, ie » curiotis illustration of the feudal system, under which a mother could 
he sued for leitiiig her own child go with her away from his guardiam The action 
was for entering the plaintiff’s couH and taking away his ward^ and ihe defendants, one 
of whom was the child’s mother, pleaded, **quod ipei fuenmt versus Oxon, et tunc 
viderunt pimdictum pucaruniA et puer perdpit quod praBdicta Isabella, (one of the de- 
iexidantsX/«^ melsr citd ; et secuths eat earn, usque domam suant^ et adhuo morant 
tadt cum esAsed ipsd oum non ftic. On these facte the court held, however^ 

that the mother, with the rest of the defendants, was goll^--*-giiilty of taking her 
{Pirn. Air., 
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upon calculation, would end when the heir camo to full age ; and 
then it wa« conditioned that the feoffee ahould pay a cel1^uu sum, 
being much more than the land was worth : as none would give so 
high a pri<», the heir used to enter by virtue of the onginal condi- 
tion : but it was now de<dared that no lord shouM lose hia ward by 
reason of any such feigned twIFinents. Yet lords were not to bo 
emjwwered to disseise persons intkvtfwl in that way; but they were 
to proceed by a wTit tt> recover the custinly. The trial, whether 
such tetdfments were matle /xuaf jfch-, or in 'fraud of the lord, wa« 
to be by the witnesses contained in the *lec!d of feoffment, and other 
fret! and lawful men of the country. Should the lord have judg- 
ment to recover his ward, the ftioffeeswore still to have their action 
to recover the term or fee which they had therein when the heir 
canie of age. On the other hand, it was provdded that, should any 
lord implead fetbfoes, w'ho were bami such, nuiler jiretenco 
the alK)ve-mentioned collusion, they should have their damages 
and costs, and the plaintiff should be amerced.^ 

A provision in protection of hears against the intrusion of their 
guardians was partly a new regulation, and partly a tleclaraiion 
and continuation of the common law. First, it was enacted, if a 
lord having wardship of an infant’s lands would not wstore them 
when he eaiuo of age, the heir might have an assize of mortaun- 
t^stor, and recover tlio damage he liad sustained by the withhold- 
ing of the laud since his coming of age.^ It was moreover declared 
and cMiacted, that where the heir was of full age at the ileatli of 
the ancestor, the lord should not put him out, nor remove anything, 
hut onl}' take simple seiaiii thereof (for so relivf was sometimes 
called),* in acknowledgment of his seignory ; and if such an heir 
was }>nt out, and had recourse to a writ of mortmmcestor, he should 
be entitled to his damtigt?s, ns in an assiae of novel disseisin. It 
was declared that the king was to have the prima ncuina, or 
primer mimn (wJiich corresponded with relief) of his tcufifits 
f'apite^ as was used in times past ; nor w’as the heir to have it till 
Ire had first 8ue<l liveiy of the land out of the king's hands, as Ins 
ancestors had before *d<me. This was to l)o undcrstofsl of lands 
and fees which used to be in the king’s bands by reason of knight’s 
service, serjeanty, or jurh pabronailis — that is, of the foundation of 
bishoprics, mon^teries, and the Iike.» 8o grejit havoc hail been 
made in the rights of persons, and of things, during the late 
disorders, that a parliamentary sanction was necessary to confirm 
some of the plainest propositions in the common law. 

The law underwent some alteration in favour of a particiilw 
description of wards. It was enacted, that when land nolden in 
socage was in the custody of the heir’s relations during hisminorify, 
the guardian should make no waste, sale, or destniction of me 
inheritance, but eaiely keep it for the use of the heir ; wid, when 

* rwovmble ia aa wilee 4 if nw)rt*«i»ee»t<» *4 eonuiuitt lav. Vide 
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he came of age, shoald answer to him for the issues, by a lawful 
accompt, with an allowance to the miardian of his reasonable costs. 
Such guardians were not to sell the marriage of the heir, except 
for the emolument of the' heir himself;* m that the privilege of 
guardians in socage, which heretofore had been the same as that 
of guardians in chivalry ,2 ceased to be a source of emolument. 
But the great lords who compoi^d the legislature had no inclina- 
tion to make the same provision in easel of ward and marriage in 
military tenure. 

Some provision was made for the better ordering of services. 
As to suit of court, owing to great lords and others, it was ordained 
that no person infeoffed by charter need do more than the charter 
bound him to; excepting such' suit as any one or his ancestors 
had been accustomed to perform before the king’s first voyage into 
Brittany, which was thirty-nine yeai’s and a half before the statute 
of Marlbridge.8 As to those who were infeoffed without charter, 
fVom the time of the Conquest, or some other ancient feofl'ment, 
they were not to be distrained to do such suits, unless they or theii' 
ancestors had peiformed them before the above period of limitation. 
Further, persons infeoffed by charter to do a cerUiin service, as to 
pay so many shillings in the year to be acquitted of all services, 
wore not to bo bound to any other suits or service oonira /oi'nmm 
feoffanienti, contrary to the temis of their feoffment. It enacts (as 
had before been directed w'herc such cases happened in Ireland) ,4 
that where an inheritance descended to parceners, the eldest should 
do the service, and the others he contributory to her according to 
their portions. Whore there were several feoli’ees of land for which 
only one suit was due, the lord was not to exact more than that 
one suit ; and if the feoffees had no warrantor or mesne to acquit 
them, then every one of them, according to his {wrtion, was to be 
contributory towards doing the service. 

Thus far did this act make order for apportioning «jits and 
services. It goes on to famish a cotirse of redress for those who 
wem injured conti*ary thereto. It ordains, « that shonld lords dis- 
train their tenants for such suits contrary to this act, then, at the 
complaint of their tenants, they were to be attached to appear in 
the king’s court, at a short day, to make answer thereto. Upon 
this clause a writ was afterwards framed, called, from the design 
of it, c<m(TCCfcmnan /eojffammii- This writ, as it is not nientioned 
by Bracton, who is very {articular on the subject of services, 
probably did not exist at common law, notwithstanding a supposed 
case in Fitsherhert besides, the writ hears an internal mark of 
its origin, by always reciting tins statute. The remedy iu such 
\*Oh, 17. * Hfrfe ««*(>, Tol. i. 2SS. 

^.Ia the ;«•» of the .kiika« iho daorden of liii idgn 

ouportunitjr for the aiviudon bf fttwy mjieoie* of We b&ve before M«% thet 

tiu period bed beetr Sxod for the lunimioa in e emt of nuinnee, end ab» in en 
eMim of novel disaeisfn i though, in the letter instance et least, in dhwet vioUtket of 
the8tet.lliett. Fkb rmie, i. dSA ^ri(feai*t^voL i.m 

*.^ 8. •Avow, 2^ 16 Hen. in. 
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cases befoTC was of a less concise nature than whni was now pro- 
|X)sed ; for now, bmdes the proocss of attiichmeut, the lord was ti> 
have but one essoin, if he was within the realm ; hihI the beasts 
tiikpi on the occttsioii were to l»e iinnwHiiately ilelivertHl to ibo com- 
plainant, ai»d so remain till the <piestion Wlwetm them W’as deter- 
mined. If the lonl <lid not ap|H.*ar ujwn the attachment, nor keep 
the day given by the essoin, another w^rit went j and if that was 
not olM‘ye<l, lliea lie was to be distrained by everything he luid 
’within the county, and the sheriff wa.s to answer to the king for 
the issues thereof he was alsi* to have his iKnly at a certain day. 
If the lord came not at that day, the coiuphunaut waK to go mm 
die, and the beasts and other distri'sses taken were to remain with 
him, until the lord recoveri'il the serviw^s by Judgiueut of the king^n 
Court; in the meantime, all further distressi*8 lor the same wrvicea 
were to cease, though the loril was yet to be at liberty to sno for 
them in form of la«-. If the lord came in, and upon answer was 
convicted, the complainant was to recover the damuges be bad 
sustained l>v the distress (ti). 

While djis redress was provided for the tenant, the following 
wa.H contrived Ibr the lord. If tenants withdrew from , 
their lonls such suits as they ha<i continued to }s?rforfn ** *'‘^**'*'*' 
licfore tin? above jHfi’iiKi of limitation, then the lord of the court to 
which suit was owing wa.s to recover it with damages, by the Htiiiio 
sjxfcdy justice as to tlie limiting of days, and the awarding of dis- 
tresses, a.s was above proviileil for tenants. It was enuetctl also, 
that lords should not rec(*ver seisin of such suits ngaiust their 
tenants by default, as was the old csairse at common law,^ 

Many provisions had been inatle in the former jiart of tliin statute 
concerning distresses. It complains that, during the late troubles, 
gteat men and others refusing to abide the ortler of the king's 
courts, and the due course of the law, took upon them to be their 
own judges in their own causes, and revengwl themselves of their 
neighbours by taking tlistresses, till they had tines and ransoms 
paid at their pleasure. Others, again, would not bo Justified-^ 
that is, submit to the king's officers, nor suffer them to make 
ilel ivory of such distresses as they had taken of their own authority, 
though* w'ithout any pretence of right to justify them. To remedy 
these disorders, it was now enacietf and enjoined that they' should 
not be any longer endurtnl ; and, further, that any person taking 

(rt) Itt CA'JOBment^krjr u{*on thj« In tb« Mtnw^ 

ill tiiw mm repixrvftWe — iha five every per^nimf treii- 

pdM ie punidbable by a corpm^tt punMim^nt, ii tlie treejme not er>mpoM»fleri for 
by rsmiiom, accordiag to tbe quality thereof'^ (iffmrr^e- r» ji* That th^ thefe 
ought to be fiue or impr^mnmentf aitd not mere ** ITie chapter winch com-* 

the Great Charter to be iept la defective for iraot of achlit^o ojf 
The cbftpterai remedial aa to lorda of fee* ia repm'able for of puukfamevil, 

for all who so defraud the law are puutahable by oorpond^ttttkhuteot, and' ©ot by 
mere amercefi]iettt*^^i.r., in damagea (f6td.} 

1 Thaiia* the process vaa to be eit attaehmei»i» e©d then another 
aad then the laai diahresa* Fade Slh 

tOh-fi. 
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revenge, without a judgment of the king’s court, should bo punished 
by a fine according to the offence;' in the same manner of a dis- 
tress made without authority (o). ^ JBesides such fine, amends were to 
be made to them who had sustained any damage by the distress.® 
Moreover, it was declared, that none should distrain any ix'rson to 
come to his court, who was not within his fee, or within his hun- 
dred or bailiwick ; nor was any to take distresses out of his fee or 
place where ho hatl a bailiwick or jurisdiction ; all which, like the 
provisions of the former act, were nothing more than declarations 
of the law as it stood before ; only in this, as in the former cose, it 
was onlained, that persons offending against this act should be 
punished in damages and fine, as above mentioned, according to the 
nature of the fact.** Again, if any would not porniit such distresses 
as he had taken to be delivered by the king’s officers, acc<)rding to 
the law and custom of the realm, or would not suffer }>roces8 of 
summons, attachment, or execution of ju<lgment.s of the king’s 
courts to be done according to law, ho was to be punished in the 

(tt) Tbo praciico denounced wae that of iakine: revenged for injuiicK in other 
instanccB than those allowed by law. The ** revenge** meant taking catUt* or gooda 
ae a di«trca«, to enforce a demand which ought to be fenforoed at law, not taking 
cattle aa a diatreas for doing damage, diatreaa damage foaaant,*’ which waa allowed 
by law. fleneo aevoral paBBagea in the 8axon lawa which prohibit taking dihtrcHses 
until the right has been claimed at law, and default has been committed hy defend- 
ant, aupply the beat poaaiblo commentary u|:)on the ancient Rtatule of Marlbridgc, 
The terms of the statute arc— “ Et nullus do cetero ulUones aut faciat 

per voluutatem suam absque cousiderationc curite domini regis, si forte dampunm 
vol injuria sibi hat unde emendas habere volucrit de aliquo vicino sue aivc majore 
sive minoro/^ Hero it will be seen that revenges” and ‘Mistresses’^ are spoken 
of as identical, upon which Lord Coke observes in his commeutH on the law: — 
** Ultionoa ; that they, refusing the course of the king's lawa, look upon them to be 
their own judges in their own causes, and to take such revenges as they thought fit, 
until they had ransom at their pleasure. ‘‘ Districtioncs that is, taking 
not accoming to law ; as for rent services, or for damage feasant, or for other law- 
ful cause ; but for revenge, without cause, of his own bead and will —that is, to be 
his own judge and lawyer — to satisfy himself without any lawful moans or course 
of law” (2 Jintitvtcs, p. 803), Here it will be seen that I„ord Coke recognises the 
right of distress for rent, and for davunge fcamnt on the land of the party dis- 
training. The statute itself recites Uiat the great men refused to be bound by process 
of law, and took upon themselves to be judges in their own causes, and to take each 
revenges or distresses as they thought fit, until they had ransom at their pleasure ; and 
it enacted that no person should take revenges or distresses of his own will without 
legal process (2 InsL 108). Thus it also provided (a 15), that no subject should dis- 
train out of oooi land {2 Inst, 181). it is clear, therefore, that the mischief was 
that men took distresses, not where allowed by law, as for rent or dajnoffe ftamnt 
(in both which oases it would bo on their own land), but off their land, to enforce real 
or pretended claims for redress for Injuri^ or payment of debts ; and it is thus beyond 
a doubt, which is declared illegal, as undoubtedly it always bas been by the law of 
this country. Distraining of goods was indeed allowed at common law, as part of 
the process of the courts, to enforce appearance in a suit; and in that way it was 
under the authority of the law, and the object was to prevent its being done without 
such authority. Such a distress was afterwards called di^rin^cts, 

I Lord EaimS is sertainly mistaken, when he relies upon this provhloid of the BUi. 
Marlh^ to show that it was a practice by our old law to force paymeitl of a debt 

by taking, at short hand, a pfedge IWm the dvbtor. The distrasses hem meant are men* 
tion^ by the act ashtwaeftet of thejaw, mu donotcoirespoad with jsotitilinptn^eBicofcA 
Kaims^ Law Tracts* 188. i 

€b.L •Ch.2. 
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above-mentioned way, as one who would not be juatified by tlwi law 
ot the land. 

The former chai>t(?r« of this atatiito intiicted puniidmietit whew 
the distress was unlawful, or the })ersondistmintn*!^bad noseignory, 
or jurisdiction at all, or distraineil out of hi» fee or jurisdiction. 
The following provision was made TeKjjeciing distresses that WHsrc 
laafuL It directs, that w'here a lord disir{unef:i his tenants for ser- 
vices and customs duo to him, or for anything vrhich gave the lord 
of the fee a right to distrain, and it was afterwanls found that the 
services were, not in arrear, tlie lord siuHtld not l>e punished by hue, 
as in the above aises, if he sulfered the distws© to bo inmudiately 
delivered according to the course of law ; hut should l>o amoreed 
only in such manner a« had hitherto laxii used, and the kmaut 
should recover his damugtw agaiust him.* The general construc- 
tion of this chaj>ter has been, that an action of trespass was hereby 
taken away in such aises though, from the Iwne w«)nls of tlie act, 
there seems to have beeu no such dtjsi^n in the legislature, but 
merely to exempt di-stresses of Ibis kind trom any concluKion wbleh 
might ptjssibly Iw tlrnwn from the fonner provisions resja'cting dis- 
tresses that were wholly unlaw'fui 

It was <ieelared and enacted, that no one should drive a distress 
out of the county where it was taken ; and if one neighbour di<l so 
to anothor, of his own will, and without any lawful right, he was to 
be punished by fine, as lor an offence rmitra pa/txiA. J^evertheless, 
if a lord <lid ««> tow'ards his tenant, he was to l.»e proceeded ugtitnsi 
in another way, and only ameuxtl heavily. It was dei.*lnr<j<l, that 
distresws shouhl be reasonable; and that those who t<»ok unreason- 
able and improper distresses, should he iKMtvily amerced for the cx- 
cessiveuesH tliercvf.^ 

As the king had, by his prerogative, a right to distrain for rent 
in any of his tenants* lands, thougli they were out of his f».*e and 
seignory, several lords bad taken upon themselvcjs to do the like ; 
but it vrm now enacted, that no man shoiihl, for any cause what- 
soever, take a distress out of bis fee, or in the king’s highway, or in 
tire common street, except only the king, or hi* oflicers having a 
e|)ecial authority for so doing * 

The only remedy in case of distress was a writ of replevin, the 
mauner of proceeding in which is still fresh in the rca<ler’« 
memory.* Some time was required before a replevin could bring 
relief to the owner of the g»>od» or beasts ; and this delay was 
greatly increased when the distreiM was impounded vriithin a lil)erty 
that had return of writs ; for the sheriff oottld not, in general, act 
within such franchise in person, bnt was to make a warrant to the 
baililF tiiereof, ordering him to make deliverance.® To reniedy 
such inconveniences as might arise from thow exclusive jurisdic- 
tions, it was provided by another chapter of this statute, that where 

»c5ii.a. •ainrt.ioe, •cai.c <a».i5. * 

< I^id, 4S» In whttt ]iiAmi«r Bmeicnk iMtuieir miilwirit j id the »h^tm in tiij» 
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the beasts of any man were taken, and wron^ully withheld, the 
sheriff, upon complaint made to him, might deliver 'them without 
any impediment or contradiction of the taker, if they w-ere taken 
out of a liberty ; and if taken within one, and the bailiff thereof 
refused to deliver them, then the sheriff, upon their default, might 
himself make a deliverance of them.i Thus was the sheriff con- 
firmed in his * power to make replevin without a writ ; and, either 
by parole or by precept, either m or out of the county court, he 
mi^t now command his bailiff to deliver the distress ; a very great 
improvement in the proceeding by replevin. 

Another abuse of the summary process by distress, was endea- 
voured to be removed by chap. 22 of this statute,^ which ordains, 
that none should distrain his freeholders 1o answer for their free- 
holds, nor for anything touching their freeholds, without the king’s 
writ ; nor shoula any cause his freeholders to swear against their 
wills ; because, twiys the act, no man has any authoi'ity to <lo that, 
hut by the king’s command. It should seem, that, before this, 
lords would by distress compel their tenants to discover their title- 
deeds, and show by what services they held, and so lay tlieni o|;)en 
to litigations and contest : a proceeding more'harsh and unpopular 
than even that by qm warranto or quo Jure, wliich was calculated 
to attain the same object, and was, unfortunately, justified by law.^ 
The swearing hero is supposed to mean the discharge of their duty 
in the court baron and hundred court, where the freeliolders were 
sectatores and judges, and were sometimes forced, by oppressive 
distresses, to give their verdict oti oath between party and party, 
according to the pleasure of the lord.® 

The remaining part of this statute relates to the general admin- 
istration of justice, either civil or criminal. We shml first consider 
what concerns the former. Of this, the first is the chapter upon 
beawpleader. It seems, that bailiffs and judges of inferior courts 
had followed the example, set by kings of England, df selling 
justice, and used to take fines of suitors for a fan* or perhaps fav- 
ourable hearing of their cause ; which fair hearing was call^ pul- 
ehrb placitare, or heauplmder. It was ordained, that neither in the 
itinera of the justices, nor in the counties, hundreds, nor courts 
baron, should any fines be taken pro pulchr^ placitando, nec per sw 
qudd noil occtwionentur.^ That this is the meaning of beatipeader, 
and not that it was a fine for amending a wrong plea, 7 seems pro- 
^ble from a passage in the statuium WaUiie, and from the manner 
in which the author of Fleta speaks of this fine : Nitiiur, says he, 
ti&mintw vel smeseatlm ipsos ocoasiokare, arguendo, et redxir^ 
gumdo, donee pro pukthr^placifando.^ The statute 

says, Vicecomes vetd, in verHicus, et recognitionibus ^admittendis, 
non quemd versue prmentantee, nee eapiai ab eis fines 
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per fdc ^Itdd mn oc'CAsroxEKTCR ^ ; which, at hai» ro rcfciTitice 
to pletuimg, Upon this stotutc a writ W’iis fninictt h* relievo tln>we 
who were cli8iraine<l f<tr any fines of this kinfi.^ 

In furtherance of proccctlings in court, it was provided, that 
charters of exemption and litjcrties, j^nting that certain |)erfK>iis 
should not bo iinpanneUeil in assizes, juries, or rec-ognitunis, shonhl 
not ofwratc as an impcHlinient to justice ; but that, whore right 
could not be done without them, as in the great ftssijse, in perairn- 
hulations, and in charters anti dee<ls of covenant where they were 
witnesses, and in the like cases, they should submit to be sworn ; 
sjiving, however, their franchise in all other cnaes » 

When a court harou had given a false judgment, it seems, the 
regular order of appeal wa-s to the cotirt ban»n of tlie lord next 
ab<>ve, and so upwards to the chief lords ; but if the next imme-' 
ilinte mesne lord had no court, (he judgment <,‘Ouhl not he redresKwl 
in tlie court of the n(?xt «uix;rior, for want of [irivity, and recourse 
was to be hatl to the Ixuieh, or the justices in eyre.^ This series of 
appeal <x*ea.sioned great delay and exfienjse : to pr<n cut which it was 
provitled, (hat none, except the king only, sliould hohl plea of false 
judgment given in the court of his tenants; for such ideas, says the 
statute, fi/x'rwlU r ad coranam ft digniMitm domitii ref/iAj' 

False judgments were thenceforward to he heard in the common 
pleas and the eyre. A grt^ai irMlueernent to the king for depriving 
inferior courts of this subjc<;t of jnri.sdiction, and bringing it irnirie- 
diatcly into his own court, was, tliat the fines to he imposed f<»r false 
judgments were thereby brought umler (he immediulc cognizance 
and direction of the king's justices (a). 

The jitiwer of amercing for dtdauJts Wfis exercised by all |>er»ons 
anthorised (o makejndioiul inquiry; and this |X)wer was exercised 
in a manner not wholly satisfactory. An act, to the following 
effect, w'Ufi therefore made to redress this. It was ordainesl, that no 
eschcator, or inquirer (which t» said tt> signify sheriff's, cortmers 

(a) AU<>ntion has alreatl.v l«cn lirawn to the important inftuenoo of thfa matter of 
fines, or fev«, or amereementa, an<l other peenniaiy iini'ioMitjona or iMnatiiea tqion 
the administration of justice. It has been mvn that there ia every reason to Iwtieva 
that the interest the Totrman Bovercisns took in the adminiKtratiou of aroae 

entirely from their Sudin;^ that it could be made a aoitrcc of revenue, and that the 
attention they paid to It was directed almost altogether to that object. There ia. It 
has been eliown, every reason to believe that the sending of Jiwtieca Hinerant Into 
the counties, and the institution of a nsgolar jndi<»t«n>«~the establishment of 
superior eourts^ — were all dictated by this motive; and that to the same motive tnsv 
be ascribed the various devices invented and resorted to in order to diseonrege titb 
gation in the local coorta, to remove it into the soperior eoorts, and to conveH them 
into courts of ordinary and primary jotisdicUon. The steps by which this wm 
accomplished hare been, in some degree^ traced and d«icribea in the Introdnction, 
where, however, attention wm not fully called to the various modes adopted for 
eneonragiug removal of eanses from inferior eourta, and the various means provided 
for the purpose. The effect fa«q>pily wa«, in the rotult, to improve the administration 
of justice, at a period when nothing^ coold efifect an jmprovvment except a n^gnlar 
judicature. 

• Stet. WaH. ISBd. I. 
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mtper visum corporis., and all those who received power to inquire 
in special cases) i,or justice asst^ed specially to take certain assizes, 
or to hear and determine certain complaints, should any longer have 
authority to amerce for default on the common summons ; and, in 
short, none but the capiUdes jmtiiiari in itinerihm 

Among the alterations made for the improvement of judicial pro- 
Writ of entry ccedings, that whicli concernetl the writ of entry was of 
inthojwwt. great importance (a). We have seen, that this new 
remedy was confined to certain degrees, which gave a denomination 
to the different writs, some of which were thence said to be in the 
per, and others in tlie per and cui.^ This was a check upon the 
application of the writ of entry, which, in other respects, was of a 
general import, and capable of being further extended. With a 
view to this, it was ordainetl, that if those alienations upon which a 
writ of entry used to be had, were so many degrees removed, as 
not to bo properly within it, tlie complainant sliouid have a writ to 
recover his seisin, without mention of the degrees, into whatsoever 
hands the land should have come by such alienation : and this, 
says the statute, shall he per hrevia orujinalia per concilium domini 
regia providenda.*^ In pursuance of this permission, a new writ 
was formed, called « writ of entry in the jml, because, instead of 
specifying the particular steps by which the alienation ha<l hap- 
pened, it said generally, that post such ttlicnation, &c. This new 
writ, from its indefinite nature, was applicable to almost every 
possible case of ouster of freehold, and tended to make the writ of 
entry a still more general remedy. 

There were two defects in the law, as some tliought, re.specting 
the property of abbots, priors, and other religious persons and 
societies, which it was now endeavoured to remove : first, if the 
goods of a monastery were taken away in the time of a predecessor, 
it was an opinion, that, after his death, the successor had no 
remedy for the trespass : the other defect was, that, if in the time 
of a vacancy, when there was no abbot or prior (or whoever might 
be the head), any intrusion were made, the successor had no remedy 
to recover the land with damages, though the predecessor died 
seised thereof : both these were now remedied.^ 


(a) It ia to bo obaervod, that tbo common law provided for the onietn^ of men'a 
fraeliold and inheritanoo, and that they ahould not be diaturbea” {Ce., in their' 
poaaoBaton) *' inaomuch aa he that had right could not enter upon him that came 
in by deacent or lawful conveyance, but was driven to hia writs of entry ” {t.e., to 
his auits at law), “ and the oommon law, for the safety of men’s posacasiona, fur- 
ther provided that, if the land were conveyed out of certain degrees — the demand- 
ant was driven to hia writ of right (a long and final remedy) to the end. that suits 
might have an end ; and that he who bad right should take hia remedy by writ of 
entry before there were above two descents or eonveyanees, and also within the time 
of preaoription” (ft /n#. ISSb This wsa ^stinguished from the assize of novel dis- 
seisin, which was, as Ijord Coke ai^a, rfmedinm, and much favoured in law 

for the relief of ^e disBrinee in n^sining pasaessian of his atoek of catUe and goods” 
(2/iw«.286). 


f • Fwlenahs, vm. i. m, 393. 

•OisSfi. fiXostilfil. 
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Several provisions wore made for improving the pro«vjt*s of law. 
By one act it w»w providetJ, that if Ijauifl’s, who ought to account 
with their lords, withdrew themselves, and liatl no lands or tene- 
roeuts by which they iniglit Iw distrained, they shouhl bo attached 
hy their bcHiies, st* as the sheriff might cause them to wane to render 
an accoitnt.^ Thus was a prwT'Ss agjiinst the j»erson framed u|wn 
this statute, iK'giuidng with mbh A. tfuifif. eihtt B.bKlU^ 

Vila mtm, of w'hich, and the jiction of account, more wdll bo 
said in tlu* next tvign. While this care wa.s taken for swiiring tho 
regular accounting of Iwilills, the interest of the lonl was again 
cousulttHl by anolhcr provision, that restrained farmers tV<tm making 
waste. It i.s the opinion of some,® though not, as it should seem, 
well foinnled,* that tliere was iw mnedy at c»)mmon law for ^asto, 
except against a tcnaiit by courtesy, in dower, juid a guardian («). 
These being, say they, estates cmated by opersdton of law, the law 
likewise provithxi that they should not Ikj abused ; but such in- 

(fT> Thin: if? vory ai* iho jfir«t statutory eiiactmoni of of 

arresft for liebt, or’yoert^ civil At eoun»Ofi luw, it *4ioubl wm 

only aiktwc^i in ciiJscs of trc#piits« \triih forco ; which ficemed ^ii 
the kirur, although veniiiK adinitUitg of Bnihinciion to the ahnf|^ with a 

fine to the kinir. ft m wild, indeed^ in tho in tmitiiijif oi 

that the dctVndjUitH were cHj«»(riii«e<l or atiachcd to the valiu? of the ; an<4 

for default, afttr default, judj^ment giv^n for tho plainlitb but t.h&i tin# 
wan chair-Ttd in tht* time of Henry 1. i<|wery Henry lU-b lhat no freeman vrat^ to 
t/o dii*.nain*'d ior attioihed^ by hi# body for a hcUoh voninb 5t>n^ ,*4# Im 

hud iftndii. iih to whirh the jttdjLttncni by default wa# in forco till ih« thm of Ib-nry 
Ul., that t iie phuuUtThhuula ludd the land until due #iaii?sfaction wa# made <c. »v. k 5). 
It in fiirdior caid» that in jH;r#urinr action# venial, where the defemiantii luol itoi fmv 
hold land, tlo.» pmee## a warded i4i> arre#t tliclr bodieii!> and ihru they were 

ontlawtd ic, vi.b But this% it w to 1x5 prcHumcd, uuj^ni caae# of trcMpa##, a# it would 
not be \:on«.i#tcni with what bad already Iwen iftald^ utid them i« no doubt that at 
common law tb<^ fir*! procc## mimmary, then dl^trc## or aitm biuei^ of jjfoud#* 
Thi» JX what lukd Wen |>rcvjf.»u#ly ailbjdcd U* in the a# to dmtrce#, or rather 

dhirimja^t, to compel «iUi#faction for alleged injnrle#^ no one having a right to levy 
#ttch diaircjiac#, except on hU <mn for rout or duma^€ Thiia It i# mid 

in a a«-»ction of the Mirror^ that where the kinj^j coMiinand# thif nheritf (a# 

in ait original writ^ that he command #«ch a one to apiwiar* and If ho do not, then 
that he summon or attach the defomtani i in which eaiM?, if the aheritf had not 
twirmr*/ the leuaut to apiMiafr ho would not take awroiy, {«. b). Klaowhere H la 
aaid th it personal actmw« are commoocoil by aitaehmonta of tb© Ixsdy real by 
mona, and mixed actiona 6r#t by anmmori# ami afterward# by atiaehmoni lib jj> d) ; 
but the coutoxt show# that the aection i« treating of faiee imprkonmeni#, 

; and mixed aciiona are defined to Inelnde contract# and dktrmo#, Ac., ami 
that they are caUed tttixo<l *' by reaimn of the mixture of proewi. go that it i« 
clear that “ pera>nal acUona,** in the Mirror^ meana action# for treiqwMiKja fo (A£ 
perm»f and that in all othera the finst proeem wag aummarj, and attachrcient even of 
the gomla waa not allowed autil after default upon auuimona ; and arrciti of the |x»r* 
amt was not allowed where the defendant bad immovable property like land^ the 
principle obviouMy feeing that arre«t (before jndgmimt) waa only for and 

that if a man had land, which could not be repnoved, and the aeUurc of which would 

an ample aecurity, he ahould not be arreated^ eaeepi for an offbuec a^inat the 
king; committed with peroanal violenae. But then this principle did mi apply 
wh^ the parties had no landa^ and withdrew themwdve# with their |M^r#onal gmd^ 
BO that there would be no aecurity without ibeir arre»b and hence the present enacts 
menk limited in the hmt inatwee fo aetiona of $ooouni, bat afterward# extended to 
all other personal aeUana^ or rather aetlona as to petaonalty. Am to aeiiona for 
reoaveij of realty, the old piwdple still applied. 

^ Cb. 2^. * JPleta. * 2 Inak 299. 
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terests m wore conferred by agreement between man and man, 
wore left wholly to the terms of such f^reemente; and if there was 
no provision made therein by the parties themselves, the law would 
maae none for them. But the common law was otherwise ; and it 
was now enacted, in confirmation thereof, that farmers (which sig- 
nified as well those for life as for years), during their terms, should 
not make waste, or exile of woods, houses, or men, nor of anything 
belonging to their farm, unless they had a special licence or cove- 
nant for so doing ; and if they did, and were convicted thereof, they 
should refund full damages, and be heavily puuibhed by amerce- 
ment.^ 

The other parliamentary regulations about process were as fol- 
low : Chap. 7, speaks of the common writ de cusUxiid ; of which 
there appears no mention in Glauvillo nor Bructon. It should 
seem, liowever, that this meant the ivrit of right of ivnrd The 
process In this, as in most other personal actions, was suinrnons, 
attachment, and distress. This was thought not sutliciontly com- 
pulsory, where the possession of the wanl was, probably, of more 
value than all the lands and goods which were taken by the dis- 
tress. A now course was therefore devised ; and it w'as enacted, 
if the deforceors came not at the great distress,’^ then the sjune 
process shouUl be repeated twice or thrice, within the next six 
months, and ho read openly in the county court; and that pro- 
clamation should be made for him to appear at a day limited ; and 
if he came not at the end of half a year, according to the proclama- 
tion, ho was to lose the seisin of the ward, as a rebel, and one who 
would not abide the judgment of the law. If a custody was de- 
manded against one who held it by reason of ward, the process 
ordained % this statute was not to lie ; but that proceeding was 
loft to tho course of the common la%v.® 

The process in several actions was altered in the following way: 
Not satisfied with the special exception already made from the dies 
communes t in favour of process in dower unde nihil (a),^ the parlia- 
ment now declared in a geneml way, that dentur guatnor dies per 
mnum ad minus, and more if conveniontly could be, so that they 

(a) TMb ia worth notSoo aa tho earlioat enaotment of jodgmont for default of ap- 
pearaaee. Lord Coke, in hia reading upon this atatuto says " Put the oaae then 
upon the summoua, the defendant ia returned niMl ; and at the attachment for dis- 
treaa nihU also. This ease is out of the letter of the statute, because the defendant 
was never eumtaened ,■ but it is said, that when there be two misehiefs at the com- 
mon law, and the leaser is provided for by express words, the greater shall be in- 
cluded within the same remedy. And this case, where nihil ia returned, is the 
greater mischief ; for he (the defendant) by his default shall lose nothing ; W in 
tW case provided, the defendant by his default shall lose issues ; and the law intends 
that he will rather apmar than lose issues” (3 fust. i. 24). This is worth notiee^ as the 
earliest illustratiott of the liberal construction put upon remedial statutes. 

^ C%L. 23. tniis lattw elanse, about waste, is m^e a separate chapter in 2 Inst., and 
ia numbered os the twenty-fourth ohapter i which makes this statute emitain thirty 
ehapteta in that author, though in tiiu oonuuon editions it has only twen^-nine, 

* By tho groat distress is meant the kui and meet eompuUM»ry of the four processes of 
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should have five er kix in t!je year at least.* lu aaaixes uUmm 
and suits of ifnm'c. hnjmiit^ of oh\m‘tiea vaeant, 
days wore to bo j?iven from fifteen to fifteen daya. or froni three 
weeks to three w<‘cks, as the phice hap|>eiHsl to hi* near or remote ; 
an<l in a qu»re if the disturl«:*r opiK-ared not at the first 

day of summons, nor cast an essoin, he wsvs to l«? athiched; and it‘ 
he did not; apjicar to that, he was to be distrained by the jrreat dis- 
tress. If he still made default, a writ was to to tho bishop of 
the place to pnn'cnt the la|»se(«). This sliortening of the pro» 
cess in quart’ impnlif, was oidy eonfiruiinjj: a praotiw® established 
tthoiig'h as IJraeton says witliout. iwmction of the law) by the courts 
upon their own authority. It was further enacted, in all cases of 
attaehmont, that the secoml attachment should Ihj pvr nuifhmjt 
phqittn, and then shouhl follow’ imnwliately the lust di.streBs:3 a 
re^dation which the first check upon the mh^nnitm tnUacfmimm- 
hmtm * anti the hair processes of diAtrmtfm. 

In order to ssive Rome of the grievous tlelay occasioned by esRoins, 
it was enacted, that after anyone had put himwdf ujiou an itujnost, 
no party should have more than one essoin, and one default.® As 
no inquest txmld ls5 taken l»y default in a real action, this provision 
has iavn held to relate to personal actions only.'* Again, no one 
was to fw ohligwl to swear, as had h(?en the nractice, to warrant tlio 
truth of an e.w»in;7 though the statute sjwaKs generally of casoins, 
this provision has been held to apply tmly to the common esKoln f/c 
«j<f/o fca/cadf, so that the practice of swearing the warrant of other 
e!ss<,>in.s still cemtinued,* VV arrantors in pleas of land w'erecxcmpteil 
from a fine for non-apjK?araucc at the Bummons of justices in eyre, 
hut were to be further warned to apjs?nr.i^ 

1’he hist jirovision on the subjeid (»f process was to give elfect to 
a regulation made by the statute of Slert^m alwiit ri^ijisseisinR. It 
had been directwl by that aci,^’^ that a guilty of re-dismtasiu 

shouhi Ik* to prison, till he was delivered by the king, 


(n) Thi& Irs rtm«irknbl« m tbe fir»t knomi in n«r law of ^ f>ow«r U* giifo 

judginteni !tjr tUfiinlt, though thero H itouio in lb« Mirw of ti 

practice in por»o«at Wioni u> ju%m< 2 ^nt hy tk/auH ; ;iiu4 H ti;hoMh.l «i4?om thali 
in tilt* action of *^wire mpedif, hr the rnnkulnr r^wmtk - to prtirveui » lapiio, 

— »iich a pr$,ciice had ar^^!cn, In the Mirror it U #uii4 that in rt:nl actkma the jpra«^ 
tice in of 4efatiU wa# to «ei«o the 4cfcti4ant*« to th© vaino m tbo 

dcmaitcl^ to be adjudged to iho plaintiE* lo hold m a hut ihia was only to 

enforce appearance, and m aa to mixed actiona^ iljc defendants were diidminahle by 
all their movable gooda, nniii they appeared ami aoawerM"’' te, i\% a, 7, 8>. io 
l>enk>iia] actiona, it waa «aid that the aefendanla were dUlraincKl to the value of the 
demands^ and for default after default jmlipcncni waa gWen for the plaintitfl Tbia, 
however, it ahonld wan only m a Aminm ; for It ia added, that the body waa 
not to he aeixed luo long aa the defendant had tanda, aa to which t\m judgment by 
default waaof force tUl the reign of Henry II that the ptainUfT should hold Uin 
land until due mii*/uciioH mode (c. iv, a. tt waa not uiiUI agea afterwaida tliat 
huai judgment by default waa allowed, except tn qu^r€ tmpedU. 


I Under the former tMnte the retnme were about five in a year. The eommott 
reinma in the statute of dffei ar« not more than two In a ymr* 

t ride n«l«, vcO. i 355, MKSL * Ch. 12. ♦ VidgoMie^ vol. i 482, 

aCh.l3l ♦ainat.m 
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vel aliquo alio modo. Under these last words, such persons used 
to be dfelivered by the common writ de hominc repleqmndo} To 
prevent this in future, it was now ordained, that they should not be 
delivered nine speciali prmcepto dornint regia, and tliat they should 
also make fine with the king for the trespass. If the sheriff 
delivered them any otherwise, he was to be grievously amerced ; 
and the person so delivered was to make fine for the trespass.'*^ 
Thus far of the provisions of this statute relating to civil matters. 

Some few alterations were made in our criminal law by this 
statute. The splendid appearance of the sheriff's tourn was wholly 
iliminished by a law, which ordained that archbishops, bi.shop.s, 
abbr>ts, jjriors, earls, barons, or any religious man or woman, sluadd 
not bo obliged to attend there, Unless they had some special Imsi- 
ness ; but the tourn in other respects was to be held us formerly, 
in the time of Magna Charta, and of the reigns of king Ricliurd 
and king John. Tliose who liad tenements in different hundreds 
wore not to ho obliged to attend the tourn, excei)t only in the dis- 
trict whore they wore most conversant.^ The attendance before the 
sherifls and coroners was virtually disiHjnsed with in another in- 
stance. It was <leclared, that the justices in eyre, in their circuits, 
should not, in future, amerce to^vnships, because all such as were 
twelve years of age came not before the sheriffs and coroners to 
make in<|uiry of robberies, burnings, and other things appertaining 
to the king’s crown, jirovided there were sufficient others of the 
townships to make inquisition. However, it was still required, that 
in inquisitions for the death of a man, all persons twelve years old 
should ap^war, unless they had a reasonable excuse for their ab- 
sence.^ 

A provision was made on the subject of murder, which has 
created some difficulty among modern lawyers. Murdrum, says 
the statute, de. ca tero non adjudioetur coram JuatUmriis, uhi rnfor- 
tuninm taniilmmodo ad^’udicaium est; sed locum haheat murdrum 
in intersectis per felonmm, et non aliterfi The fine called murder, 
which has been so often mentioned, though by the general law' only 
due upon a secret felonious killing, yet, as appears from Bracton,® 
was by the particular custom of some places exacted in other cases 
of homicide, and even in such as were not felonious. The object of 
this statute, therefore, was to abrogate such customs,- and reduce 
the whole law of the realm to a uniformity. This is very different 
from the opinion of those who imagined tne murder here spoken of 
to dgnify the fact of killing; and that the statute ordained, that 
kiiliog jper injbrtunium should not be deemed felonious, or murder. 

The other regulation concerning matters of crime was this : that 
where a clerk was arrested for an offence, and was afterwards by 
the king's command let to bail, or replevied, with a condition, that 
they to whom he was let to bad, should have him before the 

^ Oh* 24* Vidt anUf Yol* i* 263* * Oh* 25* ^ Vide anUi 2SL 



515 


CHAR vnr.] htatvte of >rAm*nRn><SE— chimikai^ law. 

jnstioc«; mch sureties: airJ ^uch bnil, if IheylKul 1 u\h l>o<ly befare the 
justices, Were not to be aiuerwl, though he refumi to answer, nn4 
claimed his privilege of clergy : ^ a pruvisuui which w^x^ujh 
by such jilain and oltvions justice, that one may wonder liow it ever 
shouhl be thought ne<^<'ssary to be seeuivi! by statute* 

Tbcst' were the alleratirtus am! amimnuxinm of tlie common liuv 
rnude by the statute of iMarlbriiigc, 52 Hen. M b to udaeh nuiV be 
added a eliaptei\ whose Hubstance was fjv<juenTlv repi.'utcd in the 
following reigns. This required, that Jfafjmi C/unitt should Vk? 
oliservetl in all its articles, us well those relating to the king* aa to 
others (r7) ; and il was directed, that this should Ik* inquired of 
Indore tlie justices in eyre in tfjcir circuits, ami l>cli*rc siicrifls in 
their counties. \Vrits were to l>e grunted yruZ/.v ugninst such as 

i‘M Oiiri. the roiitinenhitur in ttu^ J/Ov^r ^hjv\vU!y "'The ohujvtvr 

which coiiuinunlcth ih<‘ CharU^r he th-fVrtivtt, htr \uint 

ot rrnviiiitm t>t pmux/imini, imd it hiJc 

( A/in'ift\ K\ V. ». 7h That written »Ucr the Miitute ui Marihri<li:x\ tiOui U in 
the Hrnn" IlLj that is more than half n century after Chatla haU been 

fuf^t pTatUe*! hy the kinu'^titui a i|U?ifkT of a ceaOiry since it ha<i hy 

liitn ; ami yet the counneumtor treats it ."is hlK‘» it luul hwu m Htthi oh«‘TYc<t t 
Ariti in the r-anie cha|»ttT the J/«Vr#<r wo hrnl a lou^r eaUilo^^uo of most 

them in violation v)f the c!tart<;n Tint? auilonlty of tlie howeve.o in 
the IftW' ; anU thnt. fUthealty \voul<l not have, been met, m the eotniiieftUtor 
in the Mirvur iippearod to mon^ly hy eunetiu '^ Cnnlshment^ thr Lrraehert of 

the eiiarli.r, f<»r nilt llieVlitheulty wouM have l>con in the exeenUon of thi* 'I'ho 
ditUeiihy lay in the want of />>/rt/j/anti thi* want of in theudtnfnistraOoiii of juntiee. 
It wrw! in vain to dcelfire the n|:lUs of the i*uhieet, ami it w^nohl have Ixu'it iis vain to 
enact punihbmentA for tiieir infract ton, there heinm: not. ikutlieitmt li*.ni*^l.v or not 
tiuilioivnt strenj/th in the courts of jufetiee to prononncA^ o,mi enfore<;; ju^Ltinentti 
whiei* #*honM vimUeate and rroteet these ri.vrlUs. The whole of the na^s^n w^n^ ortm^ 
pied in etniw-uvoum to effeei the ol^ecU Wlien the charter wjih noiihrmed, tho 
itinerant jiisuiee» wx’^re orderctl to summon all knij^hUand freemen to their cootie, 
and to admitthU'cr to tlicm an oath— that they would keep the peaee and *>i^»*ervo 
the ^^<*od anfl lawful eustoma of the realm, lint what wen? oaths in ihowjs? timoH of 
turhtilenee aiol ^dolcnec. Later in the rel^rt the law* wa^, aw the Parliatitmt of 
Oxford in«isited. that, four knig^hta «h»»iihl )>v. ehojiceini W the freehoUlviw of eiurh 
eouiity to ai^eertaiu and report to j^wirlianient the exice»t>ici* and itynries <'ouunHfed 
within (he county hy the of the kin^ and the itinemnt josUrc» ihemselvc^jf. 

But what manner of j^rotection theix^ w'ere may ^uhm;d from the fact, that f.lm 
chief justiciary, appdntol hy the harons, siurreitdcrt<l tho whole laxly of the Jew a in 
London to plunder aud ma«^crc v. 2, c, vi.). Thcro waa no real 

for lilxyrty and law utilil the uuthority of parlbm* nt wa« catnWiahed {rkh 
** Volona noa qne j^enentic crie noii faH golem pnetn cut par IcJS rnarclnsa, eytea, ct 
hurgheii, par imit le cowato, Ac. Kt «^oc Ic vieeont-e do paya <?at Ulotirpora itMmu 
lea hrefa que ajonnm ootre Je»qiica on eyre, et touted 1e« ftmtim do novel dlaitei- 
aiu de mori d* anccsster. el de dower, etc. Ei nmnwdrottna a ncoi juatkea do hnuika, 
que treifftajne lee plena del couute adjountetif etenneycnidevanni none oti de vaunt ecox 
jWfke# ermnfr^ ea cet connte, mint que ila m^ient & eertein jour, Et quant a In 
venue de uoa juaticea voloiia noa qu« comme ih aerroiit venuacift m il deyrent eyrer 
q*il« moustrent, le poer quo ik averount de non* par uoa leUrs^ paientet et m 
audience del people le» faeeiit lirc» et p«k eelul qwe primk iserni »<wi »e «» celea 
letim» nostro et die al po*>ple let mchtmm H l«tt profited de leer venue eit cel 
couiite^' {iiriUo», c. it A Att conuneneement toient enqulet, oyer et i^rmintr let 

veus artiolct ei ehapitroi pretentea ca le darreyn eyre ek cel eoatite, Ac/' (c. iiL) 
Xow, il^eisc extract* frx>m Britton have Ixeeit given with titc object ot explaintng 
ihatjneilcca in eyre were juaticca itinerant of a larger juriidietion than ordimnj 
juati^ itinerant^ coming wiUi a larger commixtidon, to bear and dctermifie ail inat^ 
tei^ civil or criminal, apparenUy without any UmiU^m ; whcrcaa the juatloea 

»Cftu27- 
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offended therein, retnraable comm rege, coram JmtiHariis in Jmneo, 
and before the justices itinerant ; the like of the Charter of the 
Forest : all offenders of this kind were to be grievously punished.* 

In the meantime the legislature of the national clergy were em- 
ployed in framing regulations, that were considered as binding to a 
certain degree, like those of the parliament. Several sj'nods were 
holden during this reign ; some by archbishops, and some by the 
pope’s legates. The former were provincial,, the latter national 
councils; the constitutions made in the former are accordingly 
called jn'oyincial; but those in the latter, legaiine. Of the canons 
and constitutions made in these assemblies, many have come down to 
our times. These form a kind of national cjvnon law ; and a.s such, 
■w'ei*c better received than the pontifical lavr, ivhich had been intrf)- 
dneod into the kingdom in the reigns of Henry II. and John(r»). 
From the parliamentary apTiearance <>f tho.se assoniblio.s, their laws 
carried in them some similitude to acts made by the legislature of 
the kingdom. The subjecting the church and clergy to such an 
authority seemed reasonable, consistent, and‘ safe. Among the 
legatinc constitutions of this reign, the nmst distinguished ar»' tho.se 
of Cardinal Otto, made in a council held in 1220 ; and those of 
Cardinal Ottohoni, in one held in 12G8 (Ji). 

itinerant appear, as has Ix^cn already seen, to have hatl only a jiirkdietion over pleads 
of tho crown, with a limited jiiriediction in nmaller civil matters. Both Ih itton arul 
the Mirror were of the reign of Edward L, whoreaH Bracton, whom onr author 
founds his account, wrote in the latter part of the present reign ; but there i», it will 
be seen, an cntii’c accord between what is said by Brittx)n as to justices in eyro, and 
by Bracton as to justices itinerant. These justices by degrees supcrficdod the county 
courts. In the Let/eB llmricl Primi thcrCvia a chapter on the county court which coin* 
mences thus*- Judices regis sunt barones comitatu?/* w'hicli Bpclman considers — 
no doubt truly — ^to mean the frechoUUuis of the county. Originally, as seen in the 
Saxon laws, and as stated by Lord Coke, all who held l^y military tenure wore called 

thanes'' or barons;” those who held of tho king benng called king’s thanes or 
greater barons, the others lesser thanes or barons. The system of tenure onginally 
comprised all freeholders, as appears by the ilfiVror, and they were the suitors and 
judges in the county courts. 

(«) It has already been seen what an exaggerated and incorrect idea our author 
had of these pontifical laws, which were simply the same as the old Saxon law^s of 
the country. And it may be conceived how little likely it was that constitutions 
and canons, enacted under papa! legates, would be one whit less papal than the 
papal constitutions themselves. Yet, such is the force of traditional prejudice, that 
because it had become a national habit to feel and express dislike to any thing papal, 
the very same constitutions which were denounced by the author in a former 
chapter as papal, are here represented, rightly enough, as being the most natural 


[ ? u 1 dM I < w> w tto h b h iTo t o u n i tcm «» i w to) «»? i i wSTTf iii j] 


(ft) Dr Lingard says that many of the imnons which Cardinal Ottobond published, 
relating ip commendaries, residence, dclapidatlons, rcpaiia, and the plurality of 
benefices, still retain the force of law in the ecclesiastical courts. Otho, his prede* 
oessor, had vainly attempted to abolish the abase, which was so prevalent in England, 
of bestowing a number of benefices on the same person. On the present occasion, 
some of the prelates appj^lcd from the legate to the Pope, but were induced to with* 
draw their appeal ; and indeed, adds the learned historian, It would not have sue* 
ceeded. So tnexorable was Clement on the subject that, as soon as he learned that 
hip nephew possessed three tienefiees, he compelled him to resign two {Idnaardr* 
V4 it. vi^ From this we see that the national prelates were sometimes 
in favour of abuses, and that the papal authority was sometunes exercised for their 
irepressiom Our author^ in another chapter, shows thia 
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These const ituliou8> whether provincial or logatine, «re priiiotruiHy 
taken up in such matters as |K*culuir!y helonj^'il to the eonsi(U*rii- 
tion of H national assembly of the elenry. The life ami emiver- 
satiou of churchmen; the <lue {ulininistrution of spiritual things; 
whatever relaUnl to religion or to manners; such are the tdijocts 
upon which these clerical orilinances are mostly employtHl. Hut 
among these gotlly and sober regulations, tliere aiv certain con.sli- 
tutious td a famous prelate that breathe nothing but the spirit i>f 
clerical atubition. These are the auistituiions of Honifae*s arch- 
bishop of Canterbury. This deieriuiued suecessta' of Becket had 
set tm fool, all (he claims so steadily tirged by that famous martyr 
in the cause of the church ; and n-solvetl, hy a legislative act of the 
euuvucalion, at onet? to establisli them for law, at lejwt a.s far as 
they euulil be <‘.si.ablisht‘d by tb«‘ sanction tifan e<.’clesiastioal synotl. 

By the atuhority of a convocation held a.i». I2bl. he tmlalned. 
that if any archbishop, bishop, or other inferior prelate, should 1ms 
called by the king’.s hitters hefore a secular ju<lieatnn?, to answer 
respecting mutters that were knosvn to concern merely their ollice 
amt court ecidesiastieal ; as, whether they had udmilleil, or nut- 
admitted clerks to vacant churches; wlM*ther they instituted, or 
did not in.stitute rectors; whet her they had passed excommunica- 
tion or interdiction; whether they laul consecrated clntrehes, eoh*- 
brattal orders, taken eognijcjtnce <*f causes pundy spiritual, as tithes, 
oblatiojis, bounds of parishes, and the like (which, says tla; cotisli- 
lution, caiimtt concern the secnlar court) (o) ; wla^ther they had 

ut) Thin the KfarrmU luw tl wsm 

(thcii Kctllttd jimi untie r^sUMjij, it lia^ airwiy to Ut<,t 

of th<,’ witum law iHorlt, t.h<‘ ouiy with Ui'fi 

secular I'otirtH in mat.tt;rK vuthiu thvir provinec, U)Hm t!*f5 j^rmnutl of n r* of 

ihii fv»\vcr hy thu? hiu of even upon 

ctplv:®. the HiJrlU of tiii? chnn h to wilh »<ui’h unUifm wouid uftorf Ui« 

ilegrcc? in whioh her wvaa reeot'ni*»XMi hy fht‘ Jaw, Now, lo fhUf th(/ n wuU of 

thv which ha4 plAW in th€ »*f Ih^nry H. Juttf 

10 work fioma rUtmiiion in the tind to it n}w»H u far ff+vourahlo 

to [K'Wer than ait it ha^i h«»<'n A« airvfniy 

tti conimcntiin^: on iho Conwiilution^t of Ciar«*ndo», aJihon/^h tht^y not ^ of 
ist^ilulory anthoril>% i%nd the to which tlH;y wm: Uw wowhi upoti iho 

tixtent t»» which they htiwi l>ccn afr-erwardt* with tht; law hy iw:Utftl 

iind adoption, they had cerUtinly to a larfje eitfent feo n^ed and mlopUtd^ and 
had greatly the law. For iinj-tHnee, in the trealimj of Ohiuvtile, wriUeui att 

iho elom of the reign of Henry it k (ait already Riatixii laid down ae clear law 
that the right of advowson or pmcni^ttUui wa# at eceuUr and that 

prohibitioa would go to the cotul if it t<#ok thereof 

fib, v.c, vui„i*A, alihough if a queftiiou arose clerk aod pUfon.or between two 

clerke — aai to iuetitutiou, not preaenUUion — it should l>e decide^l in the 
court (/fctW. c. tiiht The principle in voIv?*d fa line* that wherever t^mipora 11 ty «tm 

aanexed to epiriluulityy the former ahould draw the latter Into iho kiniin court, and 
not the latter the former into the cccleaiaaUcal courts wsm laid dow » and exj[>o«nded 
by Braelon in hsa great and applied to varioua mmn. And howevf^r illogi' 

cal thi« might app<^r to he upon bl» own principlea, that the principal wonki dmw 
to it the aceefe«ory-~tinieai» indeed the law deerc^ the temporality to i«i the pHnidi^I 
and not the spirituality, to which it wm anne«ed-»attch was certainly the law aa laid 
down in hia treatiae, composed and wtitten towhrd# the end of tbia reign. And aa 
cTcn, according to the eceteslasiScal law, thia <|ucttion dcf^ciidii upon the degree to 
which the law of the land aJIowa of or reeo^iam the power of the chureb, it may 
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taken cognimnce of sins, or excesses, as perjury, Jidei l<emo, or 
breach of faith, sacrilege, violation or perturbation of ecclesiastical 

be proper here to present the passages in Bracton in which ho lays down the prin- 
eipie on which it depends : — Est etiam jiirisdictio quie periinet ad forum eeclesias- 
ticum, e»t etiam alia jurisdictlo quio pertinet ad coronom^ in causis et placUis tom- 
poralium in fqro scculari, et unde vldendum cujus jnditium et forum actor adire debet 
et vorum cat quod sive laicum sivc clericum vonit quia convenire, debet adire judi- 
cum et seqiii forum rci et judiccm babebit ilium apud qnem rem habet doniietiium, 
sive domicilium habuerit aub jnrisdictione nnius vcl duorum. Kt lied generaliter 
vennn sit quod actor forum rci sequi dcbcat, fallit tamen in casibus, propter diversi- 
tatem jurisdiction nm et cauaarum do rebus spiritualibus ct tcinporalibus et eonmi 
su(]uela sicut in causa matrlmoniali^ et rebus pncmisscs ob causam matrimonii qiuo 
in foro ccclosiastico debeni tenuinari^ quia cujus juris jurisdictiouia cat principale, 
ojusdem jtiris crit aoccssorem. Et-eodem modo sicut si in foro scculari agatur do 
aliquo (luod pertinet ad eoronam ct fules fuerit ap posita in contractu non propter hoc 
pertinebit eognitio super principal<5 ad judiccm ccclesiasticum. Item fallit in causa 
teHtamcntaria ct aliis pluribus causis ccclcsiasticis. Item, ratioue contractiis, Iienv, 
ratione nd pctitiu sit se clcrious petat versus clcricnin vcl laicum debit uiu, ipjod non 
sit de testamonto vol do matrimonio, sequi forum laicalc*^ {Hrafton, I>e lib. 

V. xi., m, 1, 2, p. 401). And so there was prohibition if the ecelcsiastictil court 
entertained suit of debts not by testument c, iii. «. 2). From thi-s it is clear 

that the secular courts claimed jurisdiction wherever teuqK>ral rights or interests 
were involved, except where the secular law itself, as in tlie case of testaments, liad 
given the occlcsiastieal courts jurisdiction. Hence' the distinction drawn as to con- 
tract, although breach of contract might be, as breach of good faith, a sjuritual 
ortonce. Hence also the distinction as to debts not arising out of testament (as 
legacies), although non-payment of debts may be a 8i>irituul oHenoe. Ami it is 
obvious that if iho ecclesiastical courts wore allowed to claim cognizance of every 
matter which involved a spiritual offence, m every matter in the world mh/hi involve 
such an oirenee, they wouhl have jurisdiction over aft matters, and there would be 
constant contlicts between the two jurisdictions, the ecclesiastical often deciding on 
diflbrent principles from the secular, because deciding in foro rc»?n»m7i/nr. Ami it 
is obvious that it would be no sufficient answer to urge that the ecolcsiasfical courts 
could only enforce their sentences by cxcoinmunicaiion ; for if it had any deterrent 
effect (tis it must bo presumed that it would have in a country professing the Bomun 
Catholic religion), to the extent to >vhich it had effect it would obstruct the exereiso 
by the king^s courts of their jurisdiction, and tend to erect an ecclcsiastiail sove- 
reignty in the realm often opposed to the secular sovereignty. How far this is or is 
not the necessary consequence of the principles of the church could bo a theological 
question ; the legal question, it is conceived, and, even upon" the view of the 
church, the practical question, would be how far the state, as the laW' then stood, 
recognised, or allowed of the exercise of such a poTver by the church when not in 
acconilmco with the law of the state. Kow, to the extent to which the exercise of 
her purely spiritual power w'jvs not antagonistic to the secular law, the slate con- 
sidered its excrciso spiritual, and allowed of it; but so far as it w'as antagonistic to 
secular law, and so directly interfered with tomporai matters, which were its pro- 
vince, the state deemed it not purely spiritual, and did not allow of it. Thus 
Bracton says — **Quia clericus in nullo conveniendus est cor%m judice scculari 
quod pertinet ad forum ccclcsiaaticum, sicut in causis fepiritualibus vol spiriiualitate 
annexis, ut si pro peccaio vel transgreasione fuerit pnenitentia iiijuiigondi, et quo 
casus judex, ccclesiasticus habet coguitionexn, quia non pertinet ad Begem injon- 
gore poonitontios, nco ad judicem secularem, nec etiam ad cos |>ertinet cognoscere 
do its qum sunt spiritualibus annexa ; sicut de deeimis et aliis ecclesia proventioni- 
bus. Item nee de oatullis qu^e sunt de testamento vel matrimoaio, et quamvls In 
omnibus aliis acUonibas sive placitiis ad forum scculare perlinentibus videatur quod 
clericus sequi debeat forum seculare, et ibi agene respondere rations rei vel con- 
tractus ubi agitur rdditer vel personaliter, sicut in actione injuriaruni vel eriminis 
dum tamen civUiter agatur, secundum quod videri poterit iota die, quod si clericus 
quia laicum foedum non hatet,summoniUonem suscipere noluerit nec piegios invenere 
mandabitur episeopo vel ordinario loci quod faceat tatem venue coram rege vel jus- 
tidarlis suis ad respondenduxm Quamvis sunt qui dieant (very likely binding to 
the claims set up by archbishop Boniface, as stated in the text), * quod de nullo 
placito teneninr respondere, nec ratione m contractus, vel deUeticoram judice seen- 
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HUerty, particularly as such viclators and pert urliuiors vvero sul»- 
jected to excommuuiealiou )>v the continual ieii wUnnnly paatsc*! of 

Ijtru ct corum^ vidt:(ur SU iu til invIhlAnts 

et. cnuiitialilnis prai-Utr qyam In t; xcvftis umc jiiiUi h iu t iimiwali nln H'ajii 

<ic!ttiuAudti,s {id U!iiitf;Moricm vcS I4icii,tl«rifruiik. ot vjip,> ciixu judvx 

isi^eulari co^aitu>iiem lU xUi cnuuut;, isw haWt 

cxotjiKudi JudiciuiUf ko:i euim ilf^'iiidun? cin jouHi, ot idoo |*n>)dcr cJmh 

defootum habct ordiuariuia osroctttjuriv^m judioii/" vvhirh i* ijindwg^ U»uC 

ti.'i J»e ^>11 io ohajv. i\., iU^i tvuU iimI ^ive J« 

cau^it ctiim jiulioaro non j»oUM deln r* i<\ ix.K and hiij Infer- 

ciK'o there jr*>iu that, ihercforo^ they ttbonhl cxooate Boutcnooi^ lhi?,V conid not 
proinninco j.s iircotiM<itenf. with what he aUoivj* to he n<oo;j^nUed the law of tho 
ohnroh ; and liic natural inforvueo moii vkhai he where in an earlier |.»art 

of Iths work, that, act the j^ecular ooari:-» oouhl nut eKo^nilc their hvidern-oai, they 
had uu j^rM^liotsoIl ; and wltimutely the vexed i|qe»Uon tiled iiraotjcally in 

that way, hy the rceoiinition of priviSc^»-e of ciorjiy. whieh wirintf-w the onIjWit, 
altliouuh after conviotii)n, from the liceular janMiio(h»n. But «hi»* was hecuiwo iho 
iaw of the stale did sfili nsHii^nij-e the iniviieice of oh rpty* foi" r»raidou admits that 
ihc seeiiiur ciAurt^ eould not txea*ulo b^^nteneos in such iiraolon ihereforo 

wron*^ in one direct ion, Boniface wcni wrofUi in il>e other Tlie aiidddsho)* 
Would not siihiw seeiiiar jurisdiction in any cane owi* cUnks. 'rhe judjjfc kin^iv-ied «|AOit 
It even in cases, where the law* itself allowed of and reco^^nised an immunity agaioM 
jt. y\ijd tlie only jnvudical test, in the determination of the lu ea-Hcti wdieve 

tile e.vereisi' of the. church’ii power inlericrcd with secular law, is whether the nmft<r 
was witiiiri the scoja* of secular law, and. if m* whether the stale aUowed ur rccos^idiscd 
the claim of the church aitainst it, Xow^, no one could douht that matters of dehl, 
of coiiirav‘1, oJ petjury, or of murder, were properly ^uthiu the s< o|k? of secuhir law, 
it allowed liic jurisilictiun of the church iu eases of capital eniucs hy clerks (for the 
sjK^cial neiHons uientioncd hy Bracton), JimJ aUo in ca*sea of debt arisim.^ <mi of leit- 
tament, i.^., Icuacic^^, Imt not in other And ^ovsi on io Umt 

proliihition would ;:o to the ccdc«ia'*tieul judi^e, even alihouKh a papal delej^i^aUu if 
be interfered in other inattcm, ivi ** l>c lanu terra,** or " dc cat^ iJis ud dchifia i-pno 
Diiu rtunt ex tCrttaificutfi vcl matriuumio ** <c iiid If it was the cas'? of a papal dele- 
gate*, the form was dillcrcul, hut that was the only difference. ** Ni dcle^irali fiieruiit 
h domino pajja.. vcl alio ordiiiario, turn: hic. I'rohiheuius vohh? ne teiKatis placBiiin in 
curia ohristianitfitis autoritatc literamin fiomiui pufw. '' .S«# t ho c js »•* chapter as to prO" 
hihitioim in cases relating to advowsona. *' Brohil>jt.io si i cctorcft eccle^jsia rum contend 
ant inUrr sc kiwc patronis,’" heeause the right of the putroiu it wii^i might 

he prejudiced, though, as it would he res inter ulios aetn, m would not he so, *' IVo* 
hibilio si eicrtcus projaenUtus aheo tpne optifiucrit iuiphnnUtus fucrii a clerico ipsimi 
<pu amisit in rurta which heems contiary to wdnit wm laid dow-n m iawr hy 

Olan vide. Ho, gcueraJIy, prohihitio contra cum t|ui aequitcr conitu judicium factum 
in (‘iwia rez/w'* {W iv.) And then as to preaeiiUlionti and adiniatsioim of cicrira prcf* 
seated, minus tdoocus fuerit recimtutt, et idoueus admwtu-, ad fiucrelam hrct*w 
format um a ju&tkdario-’^ ** Kst et aliud genus j>rohibiUoni«* uhi qni,s ckricua prmacn- 
tatus uaI eedesiam pro dominum regum propter imsuffUientiam rccufsaXua fucHt, et 
alius idonmis iustituiuH, ai velii in^uietare instutitum that ht, if when the hkhops 
had rejected a clerk as not a fit and proper j.>er»f4ti (which wmaduMltcd to he of 
occlesuistkal cognizance), and another had heen iiatitutcd, he wm dialurhed by the 
other. It iraa decreed that this waus of tcmp^iral cogniiiancc (a}thnugh« of cour^o, it 
waa also an eeelesiastical olfeace), l>eeause the clerR thou had a freehold rested in 
him at law*, and a temporal right of acitom w'hlch. iiowever, w*a» a better reason for 
allowing him io sue at law, than not allowing 1dm to aiie in the ecck?siastk*al cotirk 
But it must be oli«erved that thb great ^|ue«tk»n of eccJeaiMtical or Jay jurWiJetion 
waa regartle<l by the aovereig «*4 auddbput*^! by the lawyeriSs, vrith kte^y an inU^rmi, 

not merely from the jealoi.i;ay which hoAfi amen between the two --cfsjfnv 

oiaily oa account of the aai^mrior learning of the clergy — btit on account of its pme^ 
ticai bearing ufjon the vita.l question of which ha^S Ij-egon Ik* r^aide<l with 
great interest a* a source of revenue to the crowrn,. arid of j>fofit to the king** |udgew. 
And although Bractou was a cleric, he wm a kiitg^a cleric, for he fva# a king a judge ; 
eo his Bympathiee vrould be with the crown and the king’s courts on such ^uestioini* 
On the Qther han^i, as he ym* a cleric as w'ell a lawyer, it be presum«<I that 
he would be careful how he vrent beyond the line of sound d^^ctrine^ m laid down by 
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Magna CJmrld) : ‘ or whether they took cognizance of actions per- 
sonal concerning contracts, or quasi-contracts, tres}>asses, or quasi- 

the church, though ho wuuht probably etretch it to the utmost. And the inr^tauco 
juttt given ib a Btrung one, for the clerk rejected wotihl have a nght of appeal, and 
the prohibition is directed to the papal delegate, the suit prohibited being a Bpiritual 
Buit before him, though it appoarB to be after the canonical institution of the other 
clerk ; and it is to bo prosutneil that there would be no »iich institution after a 
caveat or notice of appeal ; ‘‘ ballot ipsuni in placitum do eadem eccle»ia corain v<ibiri 
autorltate litoranim domini papas, ot quoniatn iiijustiim est quoil idem A ipsuiii B 
irnplacitet qui p«r ipHum archiopincopura Bicut idonea ad eandeni ecclesiain admiKsuM 
et eanonice institutus’’ (c. iv). The case, it will bo »(ieu, was close b> the line of a 
downright interference with the aihnittecl rights of the ecclesiastical courts to dett*r- 
inine quoKtions of canonical fitiieSH of clergymen for benefices. *So of the next cabe 
of prohi))ition, where the king had, by re, 'won of the vtiCiincy of a «eo, ])rcrtented to a 
living belonging to it, which involved the royal clainiB to the eustcufy of vacant benc’^ 
llccB. That the distincitons drawn were often of great <lifiieuity and nuety is luani- 
lost from some of the CfiHes put by HraCtoii. Thus as to a suit by a npiiitual ]>erfeon 
for disturbance of a right to nova garbn^ if the poKsesBion had been long and pciwc' 
able, and the disiurbanco recent, so that the right really wjvs not in question, the 
ec<5lesiastica) court had cognizaiuio of, otherwiHe imt so (c, viii.y So in betwet'o 
occlesiastlcal persons os to payments for services purely s]urit:ual, a-» if a religunis 
house were bouiul by deed to pay a certain letit to a clerk as curate or «‘haplain. 
The language of the writ allowing the ecclosiaRtiiMl court to procecil is euiious. and 
contfiins a clear recognition <if oatum law, so far as it did ipii trencli upon the jun«».- 
dictiou of the king*s e<»urta in matters tenqioral, 'Spiod cum jiiri canonieo m c«>n- 
trariuni, <iuod si clonous clericuin, et iuaxiin6 virus aeligioHo4» eonvenerit t^irain jndice 
ecclcHiastict*, quod iidetn religiosi quasi ndigionis sme immemores ot<le eeek‘hia(s,'dva 
pace eorum) male Hcientes, ut negotii prt>eeflflu impediaiit, et judicium eeoiesifi,-ticum 
Bubfcerfagiant,” ike. But the next chapter declares the law to bo that th*' oech^iaKti- 
cal courts hail no jurisdiction in matters of contract, notwithstanding a sup|>o^ed 
breach of faith, nor matteru of debts or goods, except arising out oi icstiinent : 
“ Item, jurifttllctionem suam aorimutat fideiinterpositio, nec Aacramentuin prestitmn. 
Et ilhul idem dioondiun erit de debitiw et calallifi ciujc non sunt do tesbnnonla “ ix.> 
On the other hand, it was laid down that thoro could be no prohibition of tilings 
purely spiritual : “Non habebit )>rohil>iti« in curia Christianitatis de nliipio spint- 
\iali vel apiritualitiitd annexe, sive agatur inter clericos sive inter clericuin et Jaiourn, 
vel ubi agatur ox causa testaiueutaria vcl niatrimonialo vel de aliquo de quo sit 
pccnitontia injungoiida pro poccato'* (c. xl.fol. 40). ** Ncc do aliquo tencmenti. qmKl 

»i Boermn ot per Pontilicea J^ci* dodicatiun. Item quasi sacra, quia spiritu.ditati 
aunoxa, »icvit simt torr® datie occlosiaa tempore iledicationis cum icdcficiis in ca^lem 
contentis, ot in pertineutia eorum. Item non habebit probibitio si de deciiniis agatur. 
Item Hi pecunia Icgitur et potatur tit debitum in foro eccleMiisiico ex causa 
moutaria. Item ut si clericus cloricum epoliaverit dedeciiniia velaliis do ipiibus cog- 
nitio portiuot ad fonun ecclchiasticum ** (c. x.). Koxt, however, comes a chapter 
which 'has an important bearing upon the above-mentioned constitutionH of the arch- 
bishop an to oxcommunication. It is hemlod, ** De judicibus qui fraudulcnter simul 
laciunt suas comminaiitmes ut facilius pn>ceilant ad exconmiuiucationem/* in order, 
as the chapter explains, to e%"a<.le the prohibition. iSunt judicea qui„ cum citatua 
comparnerlt d© re ad cognitiouein suain non pertinonte, ut probibitix>nem evadere 
posseut, faciunt oi tres comminationcs quam Hbeb post aliam priino die litis, et iihi 
aatisfeccrit oorum voluntate, innodant euin \inculo excommiinichtioms et |}endente 
prohibition*^, hujusmodi excommunicatlone prt^stitent pn> xl. dies, ut 

prohibitiouis prosecutio n© evadant, ad impetrationem eorumdem, juaicum aigni^eat 
ordinarius Itegi quod talis in excommunication© ©xtibit per tantum tempus, ©t j>ro- 
curat oaptionem, the writ “De capiendo excommunicato,’* fur the arrest of an 
oxcommunloatod person remaining arrested forty days. It is most important to 
observe and to bear in mind that, the eooular law di<l then thus enforce the sentence 
of excommunication by the temporal punishment of imprisonment, because it has a 
double bearing upon tne question raised bjT the above-mentioned canons, especially 

I A n. 1253. Wlien Boniface and the other bishops solemnly in TTesimhister Hail 
nronouuced exQommuuioatioxi againat the infringers of that statute. Ffde onfe, voL i. 
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tr«?spjU5ses, either l>etwce» clerkw. or Wiwcvn clerks ooiuplaiimnts, 
ami luyraeu ilefendauls ; if auy archbifehop, bishop, or t»ll\er pix'brtcf 

m exoK.minmint:sjUh>n. Kor* ovi <m<? it a b\ tW 

this istatis of Uh^ of thf' church cnh'Jvc hx r lawn ij iUm i.^-> tlwa 

did not intt^rtVre with the ^urii^sUrtion A»f the kiim** ov^urUi ; juui, oii th^t^ ^iithcr U^uulj^ 
it enliiictt and iud<?ed jujccas^ilatcd the cc8i»inicr what werv th*.^ i« which 

it ‘vvoiiKt ;di<*w .Auch with the jurwIictioDi of ^>wn ; iVr other*- 

wUe there would Ikv i\\^\ uicoiu^bt^ut mtA c^^ni|MiLs*.iry jjnnis^iicdout*, each «^pj[»ortcd 
by the arm of tlic b^inj^oral \Y!tj\’h would W al-MU'd. iu tlu^ ahovo 

eUujttcr, it will oh^^-etAt.'d* that the vi^dit of tftc ccCiCKia.'idvjtl court to |ipjnou»icw 
fcontence of excomuniiiicMtiou even in lUi^tUrn^ which *» 4 ij*ht he i\Uu c-Vf^fua* 

ance in net di^i+uteii, t?ii h'ng it was xuvt diiwitd to U»\v«>rt aud the jiu'ir\“ 

diction of the Hoouhtr eoxirta. And In nce, on Uu- other hai><h the cJOjMfiJcaJ law 
ndniitWtl that the extt'Ut to which it aUtwvf-d ihu^* to luivrl'cw with the 
jnmdi(:ii<*ii afs to uiattcns which CiMiU' within it, i 4 tn«i drpond fhe .'it cidar law. 
it vvas one thing to cbinu the church. Jure dirdn** to i^\y \lul «uch au act AU 
otVcnce ag.'UJv-it her lavvii, and t\» j»rout>uncc a juuoly rt|'iriuud void jciv.d-:? ifcntrnce or 
jtcn.uico a.s the ooutiith'U of her fi|dntual |mviicgi?s ; and oude jujothcr thir^.,* claisn 
to jo-onounce jxuhcial 'jcnu ncort, Imvirig the Siinction of the s?Ule, agrtin^^-t tlic ct»url« 
of the bhitc. The degree t^> which the cbiirch coidd u*^'e the utni of the wtuto 
Muceeii»ariiy depend compact with the #!>taKi. Ht fici? iJic cialui **;id up by tho 

iuvlibihhop for iiti unfctti^rc*] use oi th« judicial )?ent.enec of cxeoiMrnunir'ition Wio^ a 
very foi juidahle one in that age, and in Huch » ftttaU* of the )aw', wdicn tlni >;c!dciM o 
liud ttaii|jt>nd ct«Ui*>«spjciR‘c.H, and unght^ as the other articles ha nM‘«i against 

the state jtscjf v\iUi the aid k4 the pow€*r of the state, Thc^sc obKorvathum abo have 
iUiothcr bcarijjg, to ^how h«.ov entirely fhene fpus<tionif« of th<* exfont of canon btv a*o 
Ciiniined to cvurntrios where the Itomaii chiuxd> in recognwd, and not only met 
but established hy the state* ll Wxiw ihm, ao Uj «ip<?ak. which gave the state ib%« hiCifA 
nimuii in the mattt r, For Hrachm udmit.js that, as U» the lucre en joining ol p»umnc#» 
by sfiiutna] Hcntenc/ , tln^ courts ot law wmiid n<d inUTfero, 7'ite judix*hil M'ritenc<4 of 
»*xcornnimntMtioi8 was iptite ditTcrent. as it hivolvcii b'-mtxxral conm ipii ijcc?< by the 
law i-f tin* state. If it had not^ it is implied that the staie woinM have h td no Vight 
to inlcrfert\ It olaimcd to interfere, because the chuivh t iaiming lo u^if the 
power of the state. And the views of the .stato m to how fai the eJuuvIj sloaiM be 
aUuwctl to do thn had iiiatcnally altered since thu S*i.ioti tirnew li he;e nut 

unllmr wji« in error, lie hiucie*! the ehumh hwl changed ; but it wa^i tt<*t so; it wan 
the state, it was not tfiat the church had encmaclted in the reh^n td Henry lb, or 
receded in the ivign of Henry HI. It wa« (ho nUde which had aUemd poH^;y, in 
contRxpiencc cf an filtciation in public npininn. 7*1*0 Saxon (imeit no doubt weru 
times of wupersiition ami of ignorance, and Uk' tccli Ariimtical posver had then no 
ariCCHilancy, whuh natu rally dcidim'«l, as t)n^ prcjxuid* mnee of intrlh ot and cducft 
tiv»n **n side began Ut Ick.^ui, Xo one w!io hifc» ina^u^uvd the Hpirit of the. H.<4Xon 
lawis couM conceive it possible that th^ king’s conii ii( them ivere one^ could order h 
bishop to b*s arrewted for proceoiitng in an ccchjMjAStical cunse* Thi? thing wonhl h#ik 
iuAjK>6sibhf ; for th^ biysh^.ip.*^ wcias recognwd om (he principal inembeiv# of the conri^n, 
for the purpose* of instructing the courtw in the laws fe|»intmd and arcular, and tln^fe- 
fore aa to the ri'i^pectivc limits and lA<mn<bi of each. Bni Hractoti goe^^ on Vj whow 
that if a bishop, or even a ixipal deli'gat^?, procsce<fcd in defiances of h probddtiotj, ho 
jiliouki be arrefitc-l or attache*!. De judiVibn^ attach< andift w contra pro- 

hibitiunem/’ Ure\'e do judicibua attachear#di« wl li4€t**Jirum /ei/vo 

Jbe*(c. adi.fob 40(>). Knough haa been iJ^dd to eihow how* the fiue^ttion ; uno 

of equal delicacy and difhcnlty. On the one hand w*bu» the allowing tin? church 
to the ann of ^fccular power to enforetr her iseotencte* : aud^ on the other han^l, 
the church, claiming U> wise it again»t the state itself. On the one hand, th*'^ chnr»Th hi* 
directly claiming to arrest- — or to have aiTeated'---tbe offtceins and of t he state ; 

and, on the other hand, the state threatenmg Up arreat the ^jifUmn asui ndwiuiftrra of 
the church, and even the delegatea of the sovereign [xj-ntilf hirns^lh It k not Ultely 
th*^t the canon law, l*a«ed, as it was, iipcm the civil Jaw — wJiich ha*I flrroly and clitarly 
eettkMl the principlea upon ivhich micb questloiie were to he ii*jtterioi/Jorl — ^^hoidd hs.ve 
led to* or allow‘e<i, such a c?>mplete detuMock of the two mowers of church and Jiftate, 
And our author w*a« entirely in error in eupposing that it bad ever laid down <loctrtne5» 
iw'Kich could lead to it. It mmi be evident that in the ijanom eonsiittjtiona 
up bv the archbiahop«| were eomo eenoue dej;*arturve from the prindplea of oanomoil 
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were called upon by the king’s letters to answer before a secular 
judicature upon any of the before-mentioned points, it was ordained 
by the authority of this clerical council, that they should not 
appear ; for these were all pronounced by the same authority to be 
spiritual matters ; and further, that no power wixs given to laymen 
to judge God's anointed (as laymen, instead of an authority to 
command, were under a necessity to obey the church and church- 
men) and they were directed, either to go, or to write to the 
king, to inform him that they could not, but at the hazard of their 
order, obey such mandate. 

He further ordained, that if the king’s prohibition or summons 
shoidd speak, not of tithes, but of right of advowsou ; not of breach 
of faith, or perjury, but of chattels ; not of sacrilege or distinbanco 
of ecclesiastical libertie.s, but of tresjmss of some of bis subjects ; 

law, ainl claima to cxclunivo jurimliction, wliiuh wont beyond what the caneu law 
warrantetl. Xt wa» on that acctnmt they were diHallowed by ih« me. of jlnine, and 
not from any ebanj^'o in papal policy. It m plain that ibo arebbLibop virttmlly clainutd 
excluHivo juried ir. Lion in ovory cma in wbioh a Bpiritual oUVmoe nngbt enbir, for by 
claimed juriHdi(3tion, and also olaiinod iiiifettored power of ej^eoinniunioation, which 
might b« UHctl tt» enforce the Beutonces of that junmliction, even although opposoil 
to Hocniar law, upon msittena admitted to be within Htjcidar jurisdiction. To have 
allowed this wouhl have been to conatitiite the eccIeBiaatieal tribunulH the Sffic, or at all 
Ovonta the nupre.uu* tribunals <i£ the realm. Yet iu nothing in the oanmi law morn 
clear than in holding the diBtinctiou between the two kindrt or orders of power, and 
allowing itft duo i>rovinco to each : and tho Houndcr views of the canonistj^ only allowed 
of a huporiority t)f tho H[)iritmil over the temporal iu the Honee of its indirect 
Bpiritual or moral influence by its Boutenceo ia furo conmtu^ntiw. To any i*.vtent 
beyond Unit, z.c., to the extent to wbicli it iiaed the arm of the state, it must clepeml 
upon tho assent of the wtate. Tho canons above mentioned went beyond this limit, 
and did not have tho assent of tho state. Therefore they were disiillowiMl. The dis- 
tiuctiou between the two powers was well luiderstood iu that ago* and by ooclesi- 
astieal authors, some of whom IJracton, as a clei’ic, Inul no doubt road. BpirituaHs 
siquidant potest^w non ideo prtesidet, ut terrena) in suO jure piuqmliciuin fiioiat, sicut 
ipsa potostfis terrena vjuod upirituali debetur nunquam ftine (;nli){i u»in*pat’^ 
de St Victor dtt SacmfftaUo, lib. ii. part i. c. vii. p, (508). And again, '* Secundum 
causam jvistitia detenninafcur, nt videlicet negotia sjccnlaria a potentate terrena spi- 
rituuH voro et ccclesiastica it spirituall putestate examinentur '* (//jit/. c. viii.) It 
would bo difficult to hud anything in Bractou opposed to this. There were no doubt 
theorios of divine right, but it will, not be found that they wore ever adopted by tho 
pope« iii any other Sionse than this, that their power of spiritual direction over the 
members of their own church was of divine right. It w;iS nobler than that of princes 
in this sense, that it was exercised over the soul, whereiis that of princes was exer- 
cised over tho body, Principibus datur potestas in terris, sacerdotibps autem 
potesias tribuitur ot in ctclis, illis soluniinodo super corpora, istis otiam super ani* 
mas, undo quanto^ diguior est anima corpore, tanti dignior est saccixlotum q««am sit 
regnum/* These were tXie wortU of Innocent 111. (liesponsio Domini Papa? — 
lioca^e SpktoL Imioctni liL p. 627, 8). ^Yhat was this but in effect saying that 
the power of the church, jure divine ^ wjis entirely over the soul, on which accoVnt alone 
it is nobler than that of princes, wluch ie over tlie body f But it follows plainly from 
this that when the church exercised power over bodies, by the aid of the state, it 
could not be jfure divine^ and must, therefore, depend entirely on compact with 
the state. That being so, tXie question would be what was the extent to which the 
state allowed it. The archbishop^s canons went beyond that limit, and therefore 
were disallowed ; and disallowed oy a successor of Innocent 111. in exact accordance 
with his own views. This seems to have been the plain truth of the matter. 

* Tills is the language of tho canon law ; LaivUt super erefestfs et eeeiesiastieis personis 
nulla sU atMbuiafavuii&s^ quos abssqumdi monct neeessUas^ mn impemndi anforffos. 
Decret. lib. i tit. 1<X 
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tlipu the prelates wei<' to make aUM^er. that they lu'Ula r huiI. nor 
pretended lo have cttf^nixauee of rijild'- ol iuhio\>oj», nor oi ehtttl*'!.'., 
uor of ihiijHK (hat Iw-lon-Xinl ('» the kiu!>> : hut ^.nly of tithes, 

and other ihinos merely spirittiah apj*eHrtiiduu to tlieir ofUeo aiul 
jun.'‘dieti<tn, and to the safety <>! Mails , and they wt'ie (o piay him, 
that 1h‘ Would not pn>hihit their primvetlinys in sueli eases, 'I’o 
this^ extent did they Matt' their elaim uf jurisdietion. 

The manner in whieh the e<atneil dijvets the lijshops to art in 
Mipjiort of this jurisdietuai is \ei> worthy ol notice It tUret'ts that 
the bishop who vvas inmiediately atfecn d by the inino’.s uiti’iis-sUion, 
slaaild admonish him to desiM. it' la* did not iKsi^t upon thi'< 
I'epri'senfidion, then the archbish*)p was tv> wait on the kiny, or. in 
Ids absence, tlu* bishop <>( Ijond«>n. as ileau of the bisljnps. taking 
wdth him two or three jm»re bishops . a»id if. after tins, the mandate 
wa.s eiiJoiced, the sh<‘iitls atul olHcer.s who umd<' tla* jtit.iehna td oi 
distO‘ss were to he exeominnnieated, amt llieii lands laid malt r an 
interdict; if chaks an<l heiu'fiei'tl, they were to be suspeudeJ 
and depriveil ; if not benefi<*<'<h they were not to b<* adtnitted 
to any Ix'iietiee lor live tears, ('anonu'a! jMnji.shinents were abo 
inflicted on those wlio a<his(*d, rlictaled, or pi-ma d the writs. It' 
the kine «bM not. upon this, noiike such pio(*<'i*s, the hishop im- 
nu'di.ttely affected was to put nmh'r an inlr’iditt all the vifhs and 
easlli s of the kiujj; within his diueese ; if hehtill pt rsi‘tcd, tin other 
bishops, as in a <*ommon cause, were to <ht the same. It the prrs < s- 
wasind revolo'd w ithin twenty <la\s,fh<‘n theatr hbishop and bishoj»« 
wer<’ to put their whoh' dioceses nmh'r an interrlict. 

Such Was the jaoecss rleiised by this conm il of cbmcbmrn 
n^^ain.sf the kinjr, it he pri-sunif'd to <*rj<'rt>ach on lla-ir <lcii<’nl 
])rivilee<'s }>y tin* loiins f»f law ;* lad tin* p'»p<‘. wl o saw n'as«ms f(*r 
ehan;;^in^ his policy wdlh U‘spi*ct fr* the <‘hm<h ami <’hur<’hnn'it in 
this country, and l«*e.an locnterain jealmury oj theii imh-pend- 
enc<*, readily cruisetitcd, on the application of the kiiif.', to annul 
the wlndc of Ihesi* provincial con.stitution.s. 

These eanouK. liowcv<*r, made a variain'c betw<*en the tempt.iai 
anri ecclesiastical powvr. In tin' yr*ur l',2b7, which was tin- dist rd' 
thi.'< kin", the urehhisliop Ikaufaee ami the rest of the <‘lcr"^' tnarlc 
a fonnal cmnplairrt to iiaiiimnent, and exbihit<*d inanv mttch'.s an 
grievuncefi, callerl arficufi clvri. What the contenta of thew* nrtieh'K 
•vvcrc we arc ignorant, except so far an can be collerded frran th** 
mufilatetl rein;)in.s of some of the iinHWers given by the parirnment. 
From these, and fnmi the tenor of the before-inenth>«t<l eamni», it 
may Is? conjectured w'bat was Ibeir principal aim.® 

8uch was the state of the law, whether comnron or ecelesiustical, 
at the claso of this reigin 


There was not in this king, nor in his ministers, an^^ remarkable 

I r*ti, Lyudw, FnaviBc, lUi^etot. Vanfjm, 

T Ham. roL il * 5? 35^^. 
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uttcntion to the cultivation of our laws. They were all too much 
The king and employed in concerting schemes of defence against the 
govciiuaent. rebellion and intrigues of the potent barons (a). How- 
ever, notwithstanding this neglect, and the convulsions attendant 
on civil broils, the events of tliis reign had a very great effect in 
promoting the improvement of our laws. 

Hitherto our kings hud been kept under no rules ftf government, 
but had e.vercised a prerogative above law, e-vcejjt such as the 
necessity of the time and their own discretion prescribed thorn. 
The ostfiblishment of the Great Charter, us it defined certain jvoiuts 
of supreme authority, and ascertained some valuable privileges of 
the subject, so far juit a restraint u])on the royal power. The king 
liad now certain bounds limited to him, which he could not trans- 
gress without the invasion being perceived, and the nation taking 
immediate alarm. 

(/t) H m llmt OUT aiiUicr shouM nofe h.tvo noUcetl llic important athiiiuaj 

rrUKiB in iluH roign towiiniw i\ roprcMi'iitativo conM it niton. Ak alretwi) iii«uitionc<], t)io 
grmt ttf John contained thin claurfo : “No M'utago <»r aid nliall bo lai-^cd in 

<mr kingdom {Hxocjifc in tlioho ajieciliod ca-i4'H waimntoti )iy f^Midal Ituv). liui Iry the 
general oonmil 4if the kingdom. And wo ah.dl oauho the prokitf'rt and gto<iter baronj> 
tt> bo floparatoly hurnuione^l by our lottorn ; and wo'Hhall dirt'ot our anti 

bailiflt* to KUinnion generally all who hold of ii« in cliicf.” In the charter of llmry 
Jlk, indeed, thia mutWr WfW reserved fur further couttitlenitiou, ay giavo and tloubt- 
ful ; but, a« Sir JamcH MuckintoHh obBerven, tl»» foimitlabJe piinciple had g<»nc bu'th ; 
und though every Bpocie» of import, without the authority of parli.uiicnt, was not 
cxpiVBBly renouiicod until the Coujinnatlo i'hartarnm, in the IfAh Iklwanl I., Ktill, 
during the reign of Henry IIT., irumciiho udvanccB were made towanks the* cfitabli^h- 
mont of a reprosontative uBBorubly/* IteproHentativeB wci e more than once ap}»oinli‘d by 
the luvnma, oven to>vatch over the adininkstration of juKtice ; and it isolusei ved by the* 
luBtovian ju»t quotetl, that these and other measures of the kind, propohod cu’ adopt < hI 
in this rctgu, may bo coimitlerotl hoiuo irregular approach to the priuciptes wliicU the 
constitution afterwards, iu its more mature ago, appUeil more etroctmilly to tlie same 
}>urporte’' (Uiat, vok lA In the Purliamcnt of Oxfoul, it was <uduined that a 

body 4>f barons should be chosen, paid. >>y the council, part by the jiarliauient, to 
redress grievances and reform the state, subject, however, to a parliament to be 
assembled ihrieo in tlie year, ami who w'cre t.o bo informed of breaches t»f the law and 
justice throughout the country, by four knights, to be elected for that purpose by 
each county (ffymer, i, 37/>, 377. 3S). This was the course taken by the barons at the 
timo of the first clKU'ter, under John ; and they amounted, of course, to a complete 
revolution, and led to civil war, as lief ore. Yet it is difficult to see what other course 
could have been taken to onsuro an obfeervanee of the law and an honest administra- 
tion of justice. The great difficulty, as Guizot observes, in that age, was as to guar- 
antees or socurilies. It avas indeetl recognised and laid down by BnicWn iu this 
l eign, that the king should govern wdth the advice of a council^ Legie habet vigoi'em, 
<][uioquid dcconsilioet consensu xnagnatuin, et rcpublic^e commune spoiisione autliori- 
tativ# rey/s juste fuorit definitum.” But this implied that authority enmuateil front the 
king, though under the advice of his council ; and it was far removed from the com- 
pulsory itn{wsition of aix authority cwvr the king, however necessary it might be, in 
consequence of the abuses of the age, and the absense of constitutional control. 
This administration of affairs more or less lasteil for some years, during which, how- 
ever, a mot'e constitutional system, by means of elective representative assemblies, by 
degrees gained gi'ound. The leanr^Xiogsrd has collected numerous instances of royid 
ontinauoes for the election of knights of the shire to inquire into grievances, or 
superintend the collection of taxes. This system, indeed, had begun under John, 
In the most ancient instance of it on r^ord, in the year 1207, the subsidy was col- 
lected under tlm inspection of the itinerant judges ; but the method was found 
accompanied witli inconvenience and delay; and, in 122c% we find wTits to the 
sheriff^ appointing him the collector, in conjunction with two kmghts» to be chosen 
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Nor WRK (be (.llsjwition whieli Howry s«o froijuoiitly showtHl to 
break thmugb thia new reHtraint without soiue tjtwl ortoct. It 
occasioned resislanco in tlu‘ Ivarons, which endo<l In roj.H*nU*d and 
more t«»lenin cotifinnatioiis of this p:reat dt'claration of the subjects' 
rights. In the incnnliiue. the jeaUmsios of ilie people, long engaged 
on this one object, wrought wonderfully on their inhnls ; the violenee 
with which the ohservanee of this law was demanded, might inspire 
a Imhitiui! reg.ard for laws in geta‘raK 

Tlie king felt very \ineasy under the re^trietions imfxwd by 
jl/of/Ho Cliartii: and not forgetting the arbitrary manner in which 
his predecessors had ordained, susjK'nded, or <}ual!jied laws, he nwd 

in a full court uf ilic ivninty N\Uh tUo tXdi.Mnt :u\ Ui- b 
1 lu like liiiinnvr. iUb'ii):; tiu* -lU the r 

that l"v>'u rshonhl their four a yt.'j»r h-44 with fotir 

klJii^hh^ of the Khirv. hy tin* »‘«.>nnty, Uu*lci' M < Uarta tuchv 

were to ho in thr o-dinly coini of odch county, 1 ** utijtutc info .'jv^S ou?tfdU 4 

of riherilTs, In the kia^ nit iiry IllJ vi?ih !e<i <M'ery 4jteuir to iis<|ttito hy 

twelve kniKhirt what were the rijchtt and lihcrtieii hi« i^hird ; and. in ho 

i‘nler<nl thiit t\Y<» kni.t^iitw whotihi li»c oh*bHi*n hy the int n of every c*^niity to .‘Utthlo 
at Wf^tinin ^tor. and deU-rtuiae. with the kui;i:UtM of other r^uuuie.f. what, tlo % 
f^liouUi crant. In thekiuj^ a^^poinU'd four of e-ieh county to nniuMf in!-» 

nil the rx- and injuv;cM coHrtihttA*»l hy nlo’rHVN. and htvjihlli* li,, 

Ap|b llhu, In 12<n tin.' o.ir] fd Lii)<xvi^*r j^uiiuhoihhI an fu^M'ffihJy t>f knii^'hts. to let? 
chorfvn for »-dch county : and thouj^di that o? otnir^w? v,iiH \^^thoui lawful anlln-irity^ 
fit ill it wa^aindhcr i'rcdt bt.op in athtinco towiU'i.h< a count itui ion, il 
Thi« was all uijvh r tho adiniai-trit ion of iiiready nieniioueih und w hi» h < 

tinned h>r i^eveial VvjirM hut. a.n it Wibs a virtual de|j4»rjjnt>!# oj the it eiHild n^d. 

he acouiesce*! in, ?uid hi.'- athimpfs to j;*rt rid it led to <;j\d war. In the peoih, 
InmeVer, it led, in Tidf., to the of ih« iirM red parliitaem of Ihufi aeh 

‘•That Ju^MniiUihly met/* wavM Hir d. Mackintonl^ “according h» e\t an : ,tud 

the ♦earlie.st of the kind kriowni to u.s, direct ii 1^4 t Jut whcult t.i> fdcri and 1*101 n 
kni»dd*it f<»r ixndi county, two eiii/aniM for each city, and two hur^i for evf ry 
hfjrouijh in the county.**" If?' o)^A‘rve#f iintt in the ^reaf. Chaf U r <d J(#hu the U-inuiA 

of the crown ahnie were inentiomrd forimnj^ tins t 'oimdh ttlon^ with tlio 

and prelates ; aiul the j»i meijdc ?»f in»rr>if reprcAciiti+tion hy ebction w.v^ n<e,v 
:u»plic<l Hul, aw idre;uly nientioiicd, it hrel heeti poivini' up, rej^nrdh tjic countev. 
for a htuy; of year^. And not h j*h tut rcgard4^fi the horvaujhft. i>nrinK. tie? 

hipse (d\wo ocnturic.^ tho citw and hMronjrhK had Rjhoitly ^tnwu out »d tlo-ir 
orUinai iDML-nifioanci% and had to command wtUmfion. ftom th.ir c^mMunb 

incfeaM* in wealth uttd j*optji.:iti<u:». Taking fMivantag4> ?>f the of tfnrir 

tho inhahiTant« had pur(-lnu^ed for the*n)(4i>ivc«, anccf K4*iveiy, tlm vahudd*^ }oivi^ 

kffcsb hi lieu of individual «ervjceii, thc-y i>*>w paid a c.^/n>triori rent, their gin]?J« m cr., 
incortsmitol by ch.irWr, m>l th-o' htui Uk, right of Useir .sbii-f 

n,ain8tn«te8 ated enacting their ..wu lawH. Formyrly whfln the kir.g .jbtemai au 
*aid" from hi« tenanU-iii'^rhief, ho irnfx^»«Hl a talhag*^ on hift honxiglwi, which wax 
levie.1 at tJwcretioa by capitation Ux on ia..n,oM«l proisiity. They fr<.‘(.,ent)y 
offere,.} in wlace of the taUiage, a coiwkierabic »«in, under Ui* name uf agilt, whn h, >1 
acc«»twl wa» wsacssed .and paid by their own magistrate*. Thia wa# in reality taxing 
thetnaclvcs; and when the ha<l b«<m once inWocwl, it wa» mow convenient 

and more conaiatent with national cuatoma that Ui« new pnrilege aWihUst ctn- 
ciaed by dcpntiea aswmbled together." Therefore m i«irham««t of Jifio the 
rei>r««cDtativea of the citiea and Jwroaglwi, it will be ot»a«rv<jd, wei*> amomonol v, 
^l^ent. as well as those of tho counties ; and although, ^ ^is wf« nndwr Om 
HiMoiees of Leicester, it was abandone<l after hi* fall, tiie formidable principle fio u«« 
tKwls of Sir J. Mackintosh) had been intr«<loce,i ; and i» the neat reign it wa* 
saaerted and aidtnowletlged, and benwf'irth there waaar».’preM.'Ut.itiye aascmbly, 
,Jmn<»ed of elective representatives of the counties, the ciliiw, and boroughs of 
^Cd summoned to «t in one house of parliament, the peew airf prel^ sitting 
te the other. Thus, by slow d«|p^ and gr^aaJ prcgir^ an^ the parUameni of 
Boland, the first assemblage of which nadonbtedly signaiiaed this reign. 
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frequent pretences to avoid a compliance with it. In the writs, at 
one lime, directed to the sheriffs to enjoin a universal observnncie 
of the Charter, he caused a remarkable clauwi to be inserted ; 
namely, that those who did not pay the fifteenth granted at the 
time of the late confirmation, should not, for the future, be entitled 
to the benefit of the liberties thereby confirmed. 

He carried his power of dispensing much further ; he is said to 
be the first of our kings who employed the clause of 7ion olmtanfe 
in his patents and grants, Henry, when remonstrated with upon 
this innovation, alleged the example of the pope, and claimed an 
eqmd right. Thus were the usurpations' of the pontiff, against 
which our kings had heretofore made the most determined stand, 
l»econvc precedents for their own invasions of the national laws. 

There are some few instances in which Henry took a pi'isornd 
part, in enforcing the execution of the laws (r<). When a jury in 
Ilaiupslure had acquitted soiuo felons, contrary to ]»lain evidence, 
and it was afterwards known that they themselves had be<.‘n in the 
confederacy with the ofl'enders, he, in a J'age, comnjitted them all to 

(a) The PlacUorUKih AbhrivinUo conlaiib<; r<»eor<ls of the plejiding* ami 
in the conrU from the reign of liichard L to that of Ktlward If., ami tht\y cotituiu a 
largo uoliectiou of tho of thi« reign, all taken from the jnoctvilingjs in the 

Vuna ainl mowt of tlxem Hints between party and party, i.c,^ common pleas, 

TJiab ctmri, before tho Ohartor, had been tho cxohcM|uer, an appears from nuiaerona 
outrioa ; Imt when tho Charter hnclcnactoil that common plo4a^ Khonltl not hdlow (he 
poraoii of tlio king, as that court did, there was another court established --(lie C^mrt 
i)f Coininoii Pioas, or tho 'Miench," as it was called, to distinguish it from tlu* Cvrhv 
llatjU — tho court held before tho king, which was established as early as tJie reign of 
Henry IL, as a court of ordinary jurisdiction. So early, however, as tlie ivign of 
John, it wfw settled that pleas before the king’s jusbicofi of tho “ bench/’ /.c.. hLs superior 
judgCH, 80 called to distinguish them from tho justices itinerant, who were his inferior 
judges, were in law heard before him. In that cixse between Henry do Jtoehala and 
tho abbot of Leicester, before the justiciaries of the bepcli, the abbot i»leuded a 
charter of Uiebard, that he shouhl not bo sued, except before Uio king or his chief 
justiciary ; but it was bold that all jdcaa held before tho justices of the bomrh were 
<loouied to be in law held before the king himself (Plac, Abhrct\^ 32 ; Hale’s c. 

i, p. 147). Thus the curia rcyis had become eatublisbed as a regular judicial ^tribunal, 
with ordinary juriscliction between subject and subject ; and frt>m the numerous 
entries of its proceodiugs, it appears that it had a regular procedure. In the reign 
of Htnuy HI. much attention appears to- have been given to the manner of pleading; 
and Bractoa not' only makes constant reference to the subjoof, but has a division of 
his work expressly allotted to it, under the head, *^l>e ExceptionibusP These often 
arc iidterf from tho Pandects, while the phrase, LUu cotUestatio, or issue, is taken from 
tho liomaii law. There are numerous instances of pleading in Bracton, Thus, 
t%mong the plcivs to an assixe, Liberum tenementum habere non potuit, quia non 
tennit teuemeutum iliud nisi ad terminnm annorum” (Bracton, t 268, a), ^he 
system of pleading, also, had become fully established, though still in its hrat and 
inoi-6 natuml stiite. This is shown by the PlacUorum Abbreviatio, which contains 
extracts from the i-ocords from the time of Richard I. to Edward H. In the time of 
%fohu thei'o are numerous entries of pleading. Thus, in answer to a title founded on 
a fine, it was pleaded, Quod si finis ille factus fuit, per deceptionem et fraudem 
factus fuit’’ (Plan. fS ; ^dL rot, 4.) So, where a defendant pleaded a deed 

made by the father of the plamtiflr, the plaintiff repUed, « Quod cartom quam profert 
aub nomme patris siii nec deducit nec' concedit^ &a, sed qualiter carta ilia facta fuit 
Yoi a quo, semper pk)at<inam facta fuit pra^ntavit pater ejus personam/’ Ac. (P/oc. 

92; 22 ; and see 43 Jahc, 7; 39 iVbrfX. rot. 6). Bo, in an 

assixe of ifaneester, the tenant pleaded that the demandant was seisea himself 
post obUum oft the ancestor and by fine (of which he produced the chirograph), quit- 
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prison, an*1 umleml anotluT jury to l>o ifT»pjusm*fl«‘(!.* iU-nry skHnl 
forth hiinst'lf irj parliainent as the pn^wuior of Ih nr.v <k* Ihith, 
justice of I'hi*;hinil, when some charjrt'S of uialjaaeticv werts 
C'xliiliitetl ajj^aiiist him.' 

The {uJiuiuistratum of jusliee was s<»metttues interrupSeil i>y the 
violence of t.h<‘ time.s. it is rchite*!. that in Powkes tie 

Ureaule, when thirty live venlicts of disseisin hail passed against 
him. eame into oourt with an aruu'il .•s-'ize<l the jud,ue, and 

ini])risone<l him in ]>edf<‘rd ea.stle. This tnieinh'r was at’terwards 
hani-shed hut though A*.s life wais spared, his hi'oiliers and otJjer 
nohlcinen, to the tminlK'r of twenty-four who .-I'i.'-i.'jfed in t}ji.s out™ 
ragi*. and .stood u siege of the castle against the king’s fva'u vs, were 
ail hatiged (o ). 

The sources ed informal io!j h<'gin at. thi.s |H'riod to !<• now 
aulhejilie. We Itave, in this reign, some statutes en- 
acted hy the legislature, besides the ( duirtirr of ialHu tiw 
and the Charter (d the Pore.st. The-st? stiUtiles are t'ither to 1«» 
found <tn the ndls in the Tower, or iu fsanc memorials, winch have 


<';.ii5un'l ih^' I'ns*!. Th*.' Qtic-4 (uit, *-Ks 

tor rir tji; tin lUJc^nnit t-ttju Et Ufa-MiMUti, tV'r,. 

hi, h'sct’.c.sr Wk-itc ^a:,, illuth fVdi* 

nvv jo,vtah Kt aJi'^Cisri rv;t‘2t*\ iu 

rjiht aicTtnn rhp A:*; : hS 

: AU'i •'>>*' iJfu\ ra•^ 7 ; iA'* fA>u' r^*/, CtK No, iu 

.1 tMs«v cu/sci'vUi f'f Lual ivi idtx^hfuiiuv^^ tjtnui Udnaliiha-* ucu j[o tuit 

ill it?i N't'? tVi \\\ tx^.tt if 4 t'l'jft : ct itJ*ip nat>*‘r juriUtuu" 

, h'A Luh' r-^ft . 7i* : 7'* ITcr, ‘Jt. S<«, in a^-r.-jz,a fri'>rt i.i\fn<craf'ft‘. tij** 

‘<1 t'^'Kk ril .4 Jiti mitllfa <r,f:tt>x c% ft }^i}i 

t'l Tht^ pl'Miitft!' th’-j* tkaji*-*! tkn* nf i\ux 

ciiiiryli, *’ U 'iu'i’VVi^ <ttj JUfk' fttlit m irt <hr fjtiii 

rex IIu.\‘irk.io jit'Usi wit'li ^jatu jir'Tf.xliot*' Hi*)! ; it;4 xjufMl «voJc^tA illtv iiMi0 

latij fuit s'vUit/i f/V<i»^ Ah^f, 4i ; . ft mjf Jalwui.?, 

in Sh-«h5f»^ lU tla* iilu't-'v tJiDr 

tlck'iifiiiiilft thry lUlied! tia ra di* in a \th‘4.'rc aiul 

tlK'Ui«'/hr» in<? a.x tif tht;ir C4u/iUi»jn JUIu?rv% ” hU Ui^t -!* piMtsitria 

liU,TA, i|mh3H Nfch^’h\'r’ (/!>//., hU rf^i. }}}Vt, fcm//. n**rify IH.> Tliym^ 

cft<jn sitT«>ni c»iri»»UJh i\u4 ilkixftrinitmjj cl the of tii4? 


aire. 

Without txny h-riyai tiirU, whk'h, of co«r^‘% \vaat c^^^jtrary Ut th<i »»r Mx*gn34 

('hAfti (jurtt ihf"M C‘>wfirm#><J /or Uu? third hot iict h> itf' pph4t^ ir%r 

when it pr<>vidc^ ‘h.*t a »n:*n »^h4H not Im ttxw/it in or>ur«tc<d ly'gulHr 

coum? of hn%% fif.r h^jan /Irwr. of coijitmj rmpfh?« thsiit tht? of law 

will suffice to mwl the a^m ; tinxrofore it doeit not apply tho n^^mhr Ktour^r 

law is pamlv.-^ed — -as in the vnse referrxxfi u nAMUotif^ which thv atilt- 

nary course of law is lienee^ althotiyji the ineuhmt m ttarraUxl in all the 

coutcmponiry chroruch>> and occurn^ immediatetiy aiUxr the namhrmuisan of tho 
Treat Charter it fh>ee n<vt f4>p<!«ir ekit^rr then or at any tiuK* i^> have »hm?« 

ilietfftl and it U the ciyrlie»t known imlanee In onr aniiaUoi the at 

the Uw <A war. H ia very UwU 

martial h - , ^ particular c^imimUm and judiwvt^ry for matWra 

n tW of w “ aBd^«l dt Ttmport Turf^inh, «l.«ran ^ mmy 

excellen ^ . . st :« immusible to concewo what ft!*® it tiA'r* 


expedient things H ouW hxr» 

law by authoii^^f^ie «tatetn«»t. but no OouU be bsd $om* 

folSdalSfforTt .4 iLbtkn exncu^oi. in tJxan of exoe^t m due oo««n 

> M. Paris, 609- Hume, voL ii ^ 

» mI Paris, 221-224. Wilk- Sax. Leg. 382. 
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delivered them down to us as acts of parliament, and therefore we 
are not at liberty to dis|>ute the genuineness of them («). Many par- 
liaments were holden in this long reign, and it is thence inferred, 
that many acts must of course have passed, which have not reached 
our times ; though it is reraarkahlc, that Bracton, except in four or 
five instances,! quotes no statutes but those which are now extant. 
So destructive has the hand of time been, tlmt only two of tliose 
few we have arc to he found upon record. 

The only stattitcs of this reign to be found on the sbitute-roll, 
are Mngna Oharia and CJiarta de Forestu. The rest are not on 
record, but only preserved in books and memorials. Such are the 
statutes of Merton and Marlbridge (b). This destruction of ancient 
doemnents has given occasion to the following position, that not- 
withstanding the record itself be not extant, yet general statutes 
made within time of memory, that is, since the first of liichard I., 
do not lose the force of HUxlntes, if any authentic memorials of their 
being such are to be found in books, seconded wdth a general re- 
ceived tradition attesting and approving the 801110.““* In conformity, 
perhaps, with this favourable presumption, it has become a rule, 
that courts are to take notice of general acts of jmrliament, without 
jileading them ; for such statutes arc never to bo put on the issue 
of md ticl record, but are to be tried by the court ; an<l, if there bo 
any difficulty or uncertainty, the Judges are to make use of ancitmt 
conies, transcripts, books, pleadings, or any other meiuorials to 
inform themselves. 


law, wouUl bo illegal, ami Halo cites sucli a case, in which it is assigned as the ground 
of reversal that the jiidgniout was in thno of peace. Tins implies that iu time of war 
prisoners taken might lie tried by coui*t-martial, though they were subjects, and that 
is iadecnl expressed by Hale in another part of the same ehaptt^r, where ho says that 
tlio marshal has a judicial power over prisoners taken in war, and that martial law 
extends to the membei*s of the army, or those of the opposite army ; and in lus Phm 
of the Crown he lays down the law as to levying wnr against the crt>\vn, and shows that 
rebellion is war, and that it may be levied without the ** pomp " of war, nuti even 
without military weaj>ons, numbers making up for arms — so that multitudes anned 
with clubs or sticks may constitute aii .army iu rebellion. From these premises, it 
plainly follows that if the rebellion is too formidable to be repressed by the ordinary 
coume of law, it may bo met by martial law, and prisouei’s executed by courtTmartial, 
as in the above case. 

(«) The statutes, which are exttmt, but not of record, are such though they have 
no record extant of them, yet they are preserved in ancient books and muniments^ 
and in all times have ha*i the reputation and authority of acts of parliament ; for 
an act of parliament made wdtbin time of memory loses net its being because not 
extant x>f recoixl, especially if it be a general act; for of general acts the courts are to 
take notice, and they aj^e not to be tned by the reoonh . Though the record itself be 
not exUvht, yet general statutes made within time of memory — vis,, since Kichard 
1, — do not h^«e their strength if any authentic memorials thereof are in books, and 
seconded with a generally received tradition attesting and approving the same (/face's 
C^om. //uw, c. i)* 

(ft) Lord Hal© observes that ** many records of acts of parliament have in long pro- 
cess of time been lost, and possibly the things themselves forgotten at this day, which 
yet, in or near the times wherein they were made, might cause many authoritative 
alterations in imme things touching the proceedings in law, the original cause of which 
changes ai^e at this day Hidden and unknown to us ; and indeed histories give us an 

^ Vide anitj voL u 440. * Hale's Hist, 16. Vide voL L 215. 
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The sliitutcs of this n*jjjrn which arc now iu beius? are U» Imj 
found in the cou^nion editions* of the The HtHtuk^ 

from Mmjna ClwrUt dt>wn to the end of Edwsird II., including 
idso some which. hocauHC their pcrioil is not Jiscm tsined, are tenneil 
iticerti fouifHit'hfy sire sonudiiucs cjiHcsi the lyit m sfatitht ; thivse 
from the Ix'ginning of the reign <»f Etlwurd lU. being conlrjwiui' 
tinguislied by the apjxdliUion of the nova staiuta. 

Among the remnins of legislation during this reign are to lie 
reckoned the Utjnfinv and i>ravinvud which eontri- 

hutetl to lay a toun<hvtioa for a uatioun! ciition law. U is to the 
collections of nritisjujiries and canonists, stud not to smy authentic 
dejHJsitory, that we must resort for a sight <»f thest' prodtictiona of 
our clerhud legislature. Tiiey are to he found in Kpdman'a 
Councils, and at the cm! of Lyndwo«ls/s P/xiviucmU- ; not to men" 
tion thsit they are likewise arranged and commented amongst 
others in that very work.* 

There are also stniie records of pleadings ami pnxeedings during 
this reign. Ih'sides liie.se. there are s<>m«’ very few notes of ad- 
jinlgial case.s to b? fttund in Fitzherb-rt’s Abridgiuent. These 
are mentioneil not so much for their importanw, a» on account of 
their great antiipiity. being the first of that kind of memorials 
which, in after times, bmiame so numerous, and furnished the bsst 
materials for explaining t)u‘ grounds, reason, ami progress of our 
law.s. 

The great ornament of this roign is the tre-atiw* of Henry 
Bracton, />'’ Lrfjihna vt (ndiitibH-s yfiif/bo , wdiiidi 

ha.s Itec'ii so often fpioied. llructon’s hook, <!om{Mtr<*«l 
with tiiat of (ilunville, is a voluminous work The latter is little 
more than a sketeli, as far as the jdau of it g<H>s, and that is cou- 
finetl to prixwding.H in the king's court; hut the former is a finished 
and systematic |Krfbrnmnee, giving a complete view of the law, in 

aw'Aint the t>f lo^iwy ho a!. Htiy ljttv<^ ikvmij f>ir f«w 

tvxtiiu, Tia* uf th<* y.rnut f.ePi.ribijrjM'^nt txhuni ih^ 40tb 

H<mi*y lil* iiiaiy, mmy *4 Uko b<+ tt conoim'fiii oi thiin, 

tor, IhtMJgh Mrv U;vv« uwio lu oui of nmiiy hi 

llui iMiniAmt'UU hsivo inoHuui«!nH» *^>1 Uj«t |*arhiuiwii, «>r wb*t. 

thcMe W4:?r« i.) On^s of to 

hjive givrn tiM* W tm joi|K.>rtArjt m r^f Uie iuwi 

&l>p«.ar§ Ut ikfortl Aa jinniftratiou vtimfkrkH. AV>j Ih^t it orittaiu^d 

tOAt A high ftlierift'tiihmikl mnuMy for lesfcxrh cmimy hy ih0 of ih& 

froeholdeni (*4 »». 414 ; 447). Aw4 wcf flr*4 tto mxt ymr^ ttliboogh tiio 

«:hen4ra were 4ip|>oi»t^4 hy tb^ rrowiti, tlm in <5,v^h c^iuwty orcJmwi tf> 

ehcm'0 four f;ketrmm, and press«^ttt th^rn Ui tbo Won# of th« wbo nh(mM 

6€ilect ow for Ui« mxt uberlif </6- Rymr, Zfil ; A^nai. JinH<rn, 42B 4*3^4), Aiid 
althougb tine spsiem of popular waa not afU^rwarriti y<&t iher^ U 

w doubt tbat ib« above conirtituthtn laid tJbws bMw of h ttynirn'i whioli % Ifot of 

uamea* known U> be npproveit of by the countieiih i» aubmitbMl year to the 

oouneO in the exdbe^ety and from widdh the ftberi^ for the en^iniog year ere 
cho9im* Hale «gty«, ** Thufte are al»o aotne few |«wa ar eonatitutionst relaiive to Hie law, 
which, tfaotj^h p<^bly not acta of parliament, yet bare obtained in ihmj ae aucb ; ea, 
jpe MftifurfioHe / Siattaum Pamt ei Cmma^/ Dim Cmmitmxx in Hanm; 

in fiib€rnK»: ; de Sc^mnrh; Judicum Voiiisiri^Uf and othem"" 

^ See abo dolinaoii*a Canona. 
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all its titks, as it stood at tlic time* it was writton. It is <Uvidcd 
into five books, and tiiese into tracts and chapters.' 

If this law treatise had liecu printed with siu h divisions nn<l 
notiheatiou of its contents as are f'iven in the note below, the 
arrangement of the whole would have struck the eye us distinctly 

i Ik‘t;au«(.* tlio form in whioli thirt Wf>rk in floo8 n<*t much contrihute 

oxhihiiiiiK to tv curwory in«|>*iCior the plan ami deftigii of the whole, it may ho coovctihmt 
to give a proftpoctUf* of t)ic work, an shortly and clearly an Thiej 1 nliall do hy 

rtjfiitTing to the |«ige8, aw a more ready clue than the tracts ami ehapierH. 

Of tilt} fir»t hook, the firat four folioB relate to the law in general, and nhould more 
j»n>perly Ihj entitled, nfd (vyihm vt conHuHudinibus Au(ilif*'^ From fol. 4 b. to fob 7 
niiglit bo entitled, de jHT&rmrurn divmotic; and from fob 7 b. down to the end of the 
firwt ])ook, fob 8, da rvmm diHniini€^ From theitce tt> fol, 118 may go niuler the gtmerai 
title, dc m'quirmfh rerum domittbf^ aw in the luiuied cojiy ; with, however, the follow- 
ing KtibdiviKloiis : From fol, 1 1 to (10, da d/^tialUtnc, with iii4 apjKjndageH and const* 
«|(tetico8, fw livery of Hclwin, and the like ; then, gaining tith? by jaesci i}»tit.»n, fob r»:i ; 
of inoorimi'ool tlnngH, f<ib 52 b. ; of libeHi^ts ami franchises, 55 h, ; of ooniirinationK, 58 ; 
in fob (10, da ; ivnd fob (52 b., da storrmm/n, with its eoimetinencos, as hih»“ 

liositkms children, 00; of partition 71 d», ; of honmge, 77 h, ; relief, 8*1 ; custotly of 
hfiii'H, 80 ; iitatringe, 88 h, ; dower, 02, with width tlio seeoiid bot»k, da tttufuhxtidn 
rerum dominio^ couclinles. 

The thinl btaik, from fob 08 b. to fob lOl, may be entitU*tb as it i« in the printtMl 
copy, avtiorUbHn I from lOl b, to 112 is upon eonrts and tliOVneni appointments of 
jnstices ; thou, again, from 112 t<i 115, upon actions; from thence to fol. 150, the end 
of this book, is jn’operly entitled da vorond, lUit the several subdivisions thert?of 
should bo as follow : — Fob 115 b., of tbe iter of the justices hml voidtufa omuiw ; fol. 
118, of hoHe-mujosty ; 120 b., of honiicido ; 122, of the ofllce of coroner ; 125, suit and 
outlawry; Idl, revising outlawry; 1H4 b,. murder; 155 b., abjuration; b'18, pxtx'eetl- 
iiig on appeal of hoirucithi ; 141 b,, of the duel ; I4d of imlictments ; 144, of apjieals da 
ptur el pUujh ; 144 b., de pfat/in at ifntbemiv; 145, da para «/ imprimnnmcntif : 14(5, of 
robbei'y ; 147, nvpc ; 150, /efo da se ; 150 b., of theft; 152, of prtnmrs ; 155 b., of dis 
tress ami replevin, which concludes the third book. 

Having thus tihished his discourse upon ciiminal suits, Uo begins the foivHh book, 
which is to treat of civil actions. This goes from fob 150 b., to b., jnnl maybe 
dividiul into £<uir lessor parts. Thus, from fob 150 b., tvs far us fob 220 b., may be eir 
titled, de jMiSHCSHimiC fm)j.rnd> Hf>eri tenemaniU it contaiiiR an account of tiiosc actions 
for the recovery of fi'coholds that were grounded upon a mairs own seisin or possession, 
'riiis is the tii’Tst principal division ; the second is, fn)iu tlienco to fob 251 b., da 
Hioua ixTtinrntmrum ad liharwin that is, of actions for recovery of things 

appiu'^uning to a fi*eohold, upon the chiimant’s own |>ossessioii of tbe thing ; thou the 
tiiird division, from fob 252 to 817 h., da }H)»He»moua alii nd^ being an m'count of such 
aetioiiH us wei*o grounded on the seisin of another ; next follows the fotn*th, fniin fob 
517 b. to 827 b., da im/rcMU^ being a writ founded sometimes upon a iKmc^sio pmprbt^ 
sometimes upon a i*osi*amo ixHetnt, These are the four principfd divisions of the tldixl 
book, the first thixieof which divisions mjiybethus subdivided : - Fob ICO, of intrusion ; 
from 1C I tt» 220, of novel disseisin ; 21t»; of a writ of entry iiixin a disseisin ; 220, of 
ejacit iti/rH ttrminum* The second contains, from fq|. 220 l>„ of rights and eaiav 
nienis ; 222, of Jissize of conmuui of pfistuix' ; 220, of adincusureineiit of cmnnion ; 221) 
h , of the wi*it daqmjnre ; 281, common of est^voi's ; 282 K, of nuisances; 285 l>., wnts 
of entry upon a disseisin of coTtimou and nuisance ; 2;k) b. to 287 K, of re-dissekiiiaaiii] 
execution; fitnu fob 237 b. to 24C b., de nlthna' piHrMTtUUimiie ; 240 b., quart 

imped it iiixd qmire mm %Krmdtit ; 248, vn%tsf ad admitt-eudum elaricam ; 251, quare non 
admmt. Hero ends the aocoud i>riuciiml division. Tlie thinl, .beginning at fob 252, 
eonttvins fx^>m thence to 280 b., dc tmi^d moHia auieemttori^ ; then, 281, da conmn^puini- 
tute; 2«S4, de qubd p4'^rmit(ai for coiiunon of the sidsiii of luiother ; 284 b., de quo war^ 
mu4o ; next follows fob 285, the trfnlm ; 288 b. to 296, de auurictiont ; from 290 

ta 812 b,, the writ of <\o\ver, uttde nihil; 818, d< ixeto de dote. ; 814, de dmeusuraliouc 
dotb^ ; 815, of waste ; which concludes the thinl principal division ; then follows the 
fourth division, from 317 b. to 827 b., to the end of the fourth book, de int^re^tu 

The fifth lHs>k may bo outitled, fi-om fob ;184 b, to 4;38 b., either de proprkiate d jure 
(in contnulistinotioii to tlto former Wok), or dcaeiione reafi ; fiom 489 to 413 b., de 
aedone ; 443 to the end of the book, de actione huMd, That liart. de adtone 

may be sulxUvidod thus : —From fob 827 to 882 b., is ui>on the uVit of right ; from 
;18,8 to 386 K is of summons ; from il;l6 b. to :JC4, of essoins ; from Mi K to 372 h,, of 
defaults ; 3T2 b,> of the iiUeniio; 376, of demanding a view ; from 3^ to 3^ b., of 
voudiing to wanunty ; from 899 K to 4»18, is of exceptions ; after wliicli follows, as be* 
fonc stated, that de actioue itersonahy and de aetioue mMd. 



CHAP. vin. 


nU.\i-Tt*S. 


Xiai 

•MS it tItHts Jh<- HiuU'rHi!in 4 u),:L^ it Ih'ihij. in truths a 

;ni<l parJirular nt fit*' hnv, wifh a 

sh’ict iMllicrviiCi- So i(utln«i asai s \*tiht>tvi>t}.V wish t)ic 

oxtcnN|vciH'S.>i rni«l ii'jiHlarily ul‘ Iho plan, ih-- scvoraJ ot it arc 
HIkMl wish a to|nutis ;m<i lU'caraSo uvtnil c'f lc>jral icaniitiif. 'rtio 
rules oi property areexplajiud ; the prtHT;*C«U}iy:> in arliuus, throujjjh 
th<’ minutest step.s, aie atcl devi'lopevl . wlitle every 

pro]«tHiU(ni is supj>t»i ft-tl hy iiu'r dedtieliou, »>) ^’i>jroi»oraled hv the 
autin>rity ta' .<ojue juljuileei} ease; so that the reaiier never iails e.i 
derivin'..; iiistruetiou or amusement tr.>m the study of this seUntisie 
In'ali.se ou our auei<‘n1 laws and enstoju.s. 

It’ the matter of this ht>v*k is more insiruetivt- and enlertainiiie 
than (iliUiville, (he aeee.ss t.t it i-s retidercd more e;oy hy the style 
ill whieh it is written. ’I’liis is iidituteiy sitj-erioc to tilauviile, and 
tniU'li hevond the ireuerality of writers rif tied aue, heiiiu', though 
Hot ajwavs polished. Vet sti}tU‘l’'it\ 1 y eie.ar, t'Xpressoe. jind ner-v oum, 
d'lie « ■.'ve<di<>m4' <af I'lact^'U s slyleiuust Is' at trihuti d to his aei juaint 
aiiee .vilh llie writiiejr.s of the Hoiuau lawyers and eaimnisls, from 
whom likewise he adojited j;;real<*r helps than the ianou.iue in 
w hieh they wrote. Mativ of tii<»se pithy senttm es whieh havehia-u 
liauded down from hitn. as rules and juaxiuiH of our law, are fo he 
loiiU'l in the viflumes ot tlse itujxTial mid poutilieal jm isprudenee. 
'I'he ti'iius and pluasisiieoy of tlmM.* two law.s ar<' henowed hy hifu 
to expri ss tlie meaniue of <iur nHini<-ipid eustoms ; and many poinla 
of' law atul praetice are adopted front Uauiei' 'I’lie {hniiliarity wilh 
wliirh Itnietoii r< i ur.s to the Roman c««le has Htruek many riynlers 
mole loreihly than any f»ther part of id.s eharin ler : and Kome have 
t lienee pronounetHl a, hasty judgment upon his litlelify an a w riter 
oil l‘hi;.disli law.t Ihif the f«is?<a}.t:eK t»» whii-li .sneh jM-rwaia take 
O-Kcepfion. if put (05,'efher, would jM-rhaps not fill three whole, pnjireK 
of his IwKik ; and it tnay Ih;- donhte«l whether they are smdi an ean 
alwiivs misleatl llm r<*ader. I |hiu a wcoml coushleration of Ihoso 
plaoe.s where tin* Konmn law iss statei! with most roididenee, it will 
snnu to Ik* ratln-r alluded to for illustration and ornament tlian 
adduced an an authority; though it is vlwhle that Braettm, with 
all his emh'avours to ^ivi* form niid hi'uiify to our own law'^ hy 
setting forth it.s native stren;.jth to udvaulaj^r*, did not refu.s<,> nueh 

‘ It. to Ih* rv on a of hU 

f*w> <*f th<L' eivUiuij nxiil with tiu: tr,* -irf Auy tioiiox? Ui/tt 

vu jnuv-h Tfk t Wiiki.*!)? htKV^ fivAny smii u* 

Amoug whod rh'd^h.-^Uy I fh*<l 

Hie Nonniwii Thi»* h«wi l>«er» %*> an 

* ‘UiKm of Olatsville, Fh'iift, Ami Ih'itWn, hiutt Iiaa hitn writhi^ijA 

liitil tJie lt*w of Kn^Iiunth 

IliAt conev^nik/is# itsWdt the of tb#'- t;iw of «jav<« 

him ifttvA 3king't&b%>r He Iav* it down tlml Litileion% eihilrtt the 

hy WiUmm the. C*<m»«emr in «n itn putity ; that thlA 

jjVftem wsijt by a h» Om* wntihi^sn Fh4^, 

;«4«i OUft’ifiUe. hxkt more iti throws of Full of ibi/tt 

he bx** swi *4 with h a'tmmfiuUity ; detditlft the 

j»oint witbtKit more fottA e’ntitletl. H- xUjt- AfU-r ihitHs 

thstr Admijvrs »>f will not mueh from tbi«f ilefU^rmuRMl i^netny Hi idi? 

r^sputAtkiU -AA sin Engituh lawyer. 
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helps as could be derived from other sources to improve and 
augment it. 

The value set on this work, soon after its publication, is evinced 
by the treatises of Fleta and liriHon. These two books, the best 
productions of the reign of Edward I., who was ftn active en- 
courngcr of such undertakings for improvement of the law, are 
nothing more than appendages to Bracton (r<). The latter was in- 
tended as an epitome ot that author, and the merit of the former 
is Cfjntined to the single office of supplying some few articles that 
had been touched lightly by him, with the addition of the statutes 
ma«le since ho wrote. In alter times he continued the great 
treasure oi our ancient jurisprudence, where the rudiments ot the 
law were to he traced in their first foimalion— where were to he 
seen the origin and sense of certain notions and i)rinciples, the 
reason of many rules of jfl'operty and of praefice, wliielj had be- 
come obscure by the clauige of times, with the causes that l(‘d to 
the framing ot many ancient statjites, which would b(‘ unintelligihle 
withotit the help of this author. Thus Avas Biactou deservedly 
looked u]) to us the first source of legal knowledge, even so low 
down ns the days of Lord Coke, who seems to have made this author 
his guide iu all liis iiupiiries into the foundation ot our law. 

The author of this work is msually styled Ihurif </e BmvUm, 
though lie has jiassed, as f.incy or mistake may have dictated, by 
the names of Jin/cfon, Ifrittov, Jirilori, Jircton.^ lie is said to 
liave lived at tho iatlei- end of tho reign of Henry III, Tliere is 
an internal evidence that the book w'as written before the fifty- 
second year ot this king ; for it takes no notice of tho writ of entry 
in tho poHi, nor of the regulations about distresses, attachments, 
guardians iu socage, and other points, made by the statute of Marl- 
bridge ; and as he ipiotes a case in tin* forty-sixth year of this king, 2 
it must follow that the book was written, or at least received the 
author’s last haiul, some time between that and the fifty-second 
year. It is probable that in matters of fact the writer relied on his 
own experience, or the information of those ho personally knew, 
for he quotes no decision of a court, or opinion of a law^^er, but of 
this king 8 reign, though one of them is so early as the third year. 
It is said that Bracton was a judge. 

Tho clergy continued to practise in the secular courts in the 
same manner as before. We find among the provincial and 

(a) Tbis nn e&Ure error, as will be manifest to the mind of any one who has read 
both works, which are as different as possible. The suggestion of Selden that the 
work called by the name of Britton is an abridgment of Bracton, has been supposed to 
imply that both names were names of the same person, which is not likely, as the 
books are so different in substance and in style (as well as in Umguage — ^Bracton being 
in Latin, and Britton In Norman-French) ; and it is not possible, for Bracton diS 
before tho end of the reign of Henry III., and does not mention the later statutes of 
his r«gn, and Britton goes down to the 13th Edwai-d I. The book of Britton, there- 
fore, belongs to that reign, and will be there treated of; and, as our author has 
.umlysed Bracton, it may be convenient there to analyse Britton. 

‘^IMa, ad. Hei. see, 2. » Bract. 159, 
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legati^io constitututns ttf tins reigu s^^n'enil to reKtnun 

/• .tiHfurL rrf propr%K^ji ?v/ 

i»'octifiH(nitir.^ But thoH\ liko lho.v which h.rhiil (hem acoeptin-- 
Ollier sivtilar <*nj|iloymeuts, won* iH>t ohjiorviil. It a|»i«,'ar.s all 
niiough this reign ihol many oigniiari. s of Ou* church wore 
.luslices in the o«»urls at Wcsiminslor. ami in tiie oyro/-* as bishops, 
abbots, ut ans. <'afH>us. iirofukar^iiis, \hc Hkt\ Noinithstaridib^ 
Die cicrgy won* ohoson to those slat ions jor (la-ir ioaniing^ ISructon. 
s*l«-akmg oi some jmh^os oi his time. <*a]!s them 
Jio/<«.s r/”o/o.v. qtd i afunh'tVH Jiulh-ttHii (!M;-iHh.aU unh’situm U(1 ,.h 
( hthci nut”' 

In JoriiK i' limes tlu-re had hoon no parlirular tloiiiieilo. or liou.s<*, 
for Da* resort and oduoatiun of praenVf rs of Dk* law. Hut it iias 
uencraiiy heon helievi-d that very soon after (Jh* lieneh was tixed 
at W estniinster, the praclisers and o})ifa*rs of that court, as well 
as sludonis of the law. began to Settle in some jdac,,. in’iaJinton, 
iiiiist I oiiyeuii'ut tor tlieir .studies, conterenc',*, ami practici*. 

Tie* title .>1 f/>/oVo/,,s' /a.s7(/,oe/«x, and u{ Jt{.si/tiii,-;us Aiufliot. 
cease*! in ,>2 n<'iirv l 11.. wheji the title tivst e(,nunenced of rtf/nfiiii)} 
p/,\f t: f(i f t ff// ioyaui mu 

'1 he salary <il the j list icc'i of tiu* herieh, in lie* 2, ‘hi year of ihiH 
king, was i’2ii per ani'ium : in the forty-third ye;,r. .C Jti. Jn the 
twenty sev.'iiili year the chief haron Imd d(t‘iuatks ; the other 
barons 20 marks; ami in the forty-ninth yiar. ftD per auniun. 
The justices < o/V7/// rejf had, in d.'J llvtiry III., CKt jut unuitm. 
The ehk-fiti thi> hvnvh had. in tli>> idrtydhinl your of thinkiufj;, Unt 
marks per aminm. and next ynir utioihor fht^ Hurno^t u>n i t. 

had £100. lint tin chid of the 4i>isrt limi ofily l(X) 

marks jxa* aiHiiiin 


(«) It ftpoms to l>p ijpr.j thr*? Pndr«.r,ii *irf whkli 

is senreoiv likely, «<^<‘irjkr tlidt Ii^- ih* nj tio-a h- wj4 >^ M tlie 

clerioal nfefeisfi.m’i.-* ol.sir, «« h- w ’-.hircm,* <:!. riruh " t.y f»e, Itiutf. in a 

crant to Inifi. Itir.l Ord- Jurcl. My AikI wh.'ii the why}*. i>su««»g« 

M ouoted it will lx* xt-ea tliat Uraeteii w,v* not cjo-akliiR ol tlnj kiWK x hat uf 

those in h-wl ccnirt.^. lliivinir a*-»«.-nl».sl tii.* l»w -is in |«»rt <>l uawtitt^n 

laws or cuKtonis In* s;*v« : - .Snnt .-I'it* uj conKu^tufhoc* et ihwntio), meundtita 

divereitetem loconmi ; ^ient in .livrr^'.K ooiiiuiitois <*mu»ti).u«, nU 

inouirendum erit qua: sit iiSius l-s;i conoietwdo *t ijeiahmr ut auU*«) CMMttirtgdmio 
^rtoiT^fnaines aikcaJit, toin* auu'tii w*rA<it et cmmuiUidimM ijer 

^iuientes et minus ditor, &c-. s*<jui« tr«b«nl»ir ad abmmm : *t ti«iaUBt in dii&ii* 
opinionibus multotiens pcrvertaintnr n nnyonhu* nui potijia pmprin, wbitm 
et m opimo dcc^jdniit. Ho ihai wlmi he Iran at wmt 

q«am legem »u ' , ^ deciaiona of local cowrts, founded upon *«pp«>*»d local 

existing in 21. . Bract. 1. 

» Spelm- Cone. anno, ^ 

« Dug. Or. Jttr. 08. 
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